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I.— ON  THE  AMENDMENT  OF  THE  LAW  * 

By  Farrer  Herschell,  Q.C,  M,P. 

TT  has  often  been  the  practice  for  those  occupying  similar 
-*•  positions  to  that  which  I  have  the  honour  to  occupy 
to-day,  to  review  the  progress  which  has  been  made  during 
the  preceding  year  in  the  branch  of  science  with  which 
they  have  to  deal.-  Were  I  to  adopt  this  course,  my  task 
would  indeed  be  soon  accomplished.  For  my  address  would 
be  as  brief  as  the  celebrated  chapter  on  snakes  in  the  history 
of  Iceland.  "  There  are  no  snakes  in  Iceland."  I  too  must 
have  said  "  There  has  been  no  law  reform,  no  progress  in 
jurisprudence  in  this  country  during  the  past  year."  I  read, 
the  other  day,  in  a  novel  which  has  beguiled  the  leisure  hours 
of  many  of  us,  lately,  that  the  first  step  towards  a  true 
acquaintance  with  persons  or  things,  is  to  obtain  a  definite 
outline  of  our  ignorance.  I  think  it  is  equally  true  that  the 
first  step  towards  any  true  progress  is  to  obtain  a  definite 
outline  of  our  deficiencies.  It  would  be  quite  hopeless  to 
think  of  doing  this  exhaustively  in  the  time  allotted  to  me. 
You  can  hardly  turn  in  any  direction  without  seeing  some 
defect  calling  for  a  remedy.  And  were  I  to  attempt  it, 
I  should  exhaust  your  patience  long  before  I  had  exhausted 
my  subject. 

*  An  Address  delirered  by  Mr.  Herscbell,  as  President  of  tbe  Jnrispradence 
Department,  Social  Science  Congress,  liverpoo],  Oct.  1876;  revised  and 
corrected  by  the  Aathor. 
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The  only  alternative  is  to  select  two  or  three  particular 
subjects,  either  because  they  are  of  pressing  importance,  or 
because  they  have  been  recently  forced  upon  public  attention. 
For  I  am  only  too  conscious  how  almost  impossible  it  is, 
without  the  help  of  this  public  pressure,  to  obtain  any  law 
reform  at  all.' 

At  the  outset  I  cannot  but  allude  to  a  subject  which  in  my 
opinion  stands  at  the  very  threshold  of  all  true  law  reform, 
though  I  fear  it  excites  but  little  public  interest.  I  mean 
the  securing  either  the  Digest  or  Codification  of  the  law.  It 
is  still  what  our  poet  has  called — 

"  The  lawless  seienoe  of  our  law, 
<  That  codelesB  myriad  of  precedent, 

That  wilderness  of  single  instances." 

Committees  have  reported,  commissions  have  made  sug- 
gestions, experiments  have  been  attempted,  and  yet  we 
seem  as  far  to-day  from  the  goal  as  ever  we  did.  I  cannot 
help  thinking  that  this  arises  in  part  from  the  extravagant 
views,  put  forward  by  many  of  those  who  have  advocated 
this  reform  of  the  law,  of  the  practical  effect  which  it  was 
likely  to  produce.  An  extravagance  which  has  rendered  it 
easy  for  those  who  were  hostile  to  the  reform  to  show  that 
the  expectations  raised  could  never  be  realized,  and  which 
has  enabled  them,  without  difficulty,  to  depreciate  the  effects 
of  the  change  altogether.  Some  have  written  and  spoken  as 
though  you  could  put  the  whole  law  of  England  into  a  small 
volume,  to  which  any  person,  wishing  to  know  what  was  the 
law  in  any  particular  case,  would  be  able  to  turn,  in  order  to 
find  the  question  answered  and  all  his  difficulties  solved  :  as 
though  you  would  thus  have  reached  the  happy  time  when 
every  man  could  be  his  own  lawyer,  and  when  far  more  than 
half  the  work  of  lawyers  would  be  at  an  end,  for  the  law  in 
all  cases  being  beyond  a  doubt,  there  could  only  remain 
disputes  as  to  the  facts.  This  is,  of  course,  an  absurd 
extravagance.  No  Code,  however  extensive,  could  possibly 
afford  a  solution  for  every  legal  question.     Even  in  those 
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regions  of  law  which  seem  best  explored  and  most  thoroughly 
settled,  new  questions  are  constantly  arising.  There  is 
hardly  a  practical  lawyer,  but  is  often  puzzled  to  decide 
what  is  the  law  applicable  to  a  set  of  circumstances  of  such 
constant  occurrence,  that  he  can  scarcely  believe  that  no 
distinct  determination  of  it  is  to  be  found.  This,  it  will  be 
seen  in  a  moment,  is  scarcely  to  be  wondered  at.  Lay  down 
your  principle  with  the  utmost  precision,  and  define  the 
limits  of  its  application  with  what  accuracy  you  may,  there 
will  always  remain  a  border-land  surrounding  it,  and  sepa- 
rating it  from  conflicting  or  complementary  principles,  wher^ 
numberless  cases  will  be  found  which  it  is  difiicult  to  group 
precisely  within  one  principle  or  the  other.  So  long  as  the 
possible  combinations  of  the  circumstances  or  transactions 
of  human  life  remain  infinite,  so  long  will  the  idea  that  by  a 
codification  of  the  law  you  could  make  every  man  his  own 
lawyer,  and  a  certain  opinion  possible  in  every  case,  remain 
the  vainest  of  delusions.  The  uncertainties  of  the  law,  with 
which  law- makers  as  well  as  lawyers  are  so  often  reproached, 
are,  I  fear,  to  a  considerable  extent  inevitably. 

Do  not  let  it  be  supposed,  that  because  these  extravagant 
notions  of  the  results  of  codification  are  unfounded,  that  to 
accomplish  it  would  be  productive  of  aught  but  the  highest 
advantage.  There  are  numberless  questions  which  mer- 
cantile men,  for  example,  in  possession  of  a  Code,  could 
themselves  answer  without  difficulty,  for  the  solution  of 
which  they  are  now  driven  to  their  lawyers,  at  the  expense 
of  precious  time  and  opportunities,  or  they  still  oftener  have 
to  be  content  to  take  the  chance  of  the  mischiefs  which  may 
result  from  their  ignorance. 

Beyond  this,  I  say  deliberately,  that  in  my  judgment  it  is 
a  disgrace  to  a  civilized  country,  that  in  no  branch  of  its 
jurisprudence  is  there  to  be  found  a  definite  and  authoritative 
exposition  of  the  law.  I  have,  I  own,  more  than  once  felt 
ashamed  when  asked  by  a  foreigner  where  he  could  find  the 
English  law  on  such  subjects  as  Bills  of  Exchange  or  Marine 
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Insurance,  to  be  able  only  to  direct  his  attention  to  text- 
books on  those  subjects,  and  to  be  obliged  to  warn  him  that 
what  he  would  find  there  was  for  the  most  part  the  opinions 
of  men  more  or  less  learned,  and  more  or  less  accurate,  but 
must  by  no  means  be  taken  as  a  certain  statement  of 
the  law. 

In  the  next  place,  the  existence  of  a  Code  or  Digest  would 
immensely  facilitate  the  labours  of  lawyers  in  advising  on, 
and  of  the  Courts  in  determining,  the  law.  At  present,  to 
answer  really  simple  questions,  a  reference  is  often  necessary 
to  numerous  cases  buried  in  many  different  reports,  and 
which  can  only  be  unearthed  by  the  aid  of  text-books  of  por- 
tentous dimensions,  and  by  no  means  astonishing  accuracy. 
And  when  you  have  collated  the  various  reported  cases,  and 
arrived,  as  you  think,  at  the  principle  they  embody  (and  it  is 
a  piece  of  rare  good  fortune  when  you  can*  evolve  such  a 
principle  at  all),  you  find,  perhaps,  that  some  enactment  has 
been  passed  so  affecting  the  law  as  to  render  your  researches 
almost,  if  not  altogether,  useless.  Need  I  point  out  what  a 
waste  of  time  is  involved  in  all  this,  to  say  nothing  of  the 
diminished  value  of  an  opinion  or  decision  which,  arrived  at 
by  such  a  process,  must  necessarily  be  liable  to  error  and 
uncertainty  ?  And  can  it  be  doubted  that,  if  lawyers  could 
advise,  and  judges  decide,  with  materially  increased  ^ease 
and  certainty,  there  must  accrue  immense  benefit  to  the 
public  ? 

Above  all,  without  something  like  a  Code  or  Digest,  it 
seems  to  me  hopeless  to  look  forward  to  any  systematic 
reform  of  the  law.  Without  it  you  will  have  to  be  content 
with  desultory  amendments,  removing  here  and  there  some 
glaring  evil,  but  leaving  the  law  in  more  hopelessly  tangled 
confusion  than  before. 

I  have  endeavoured  as  briefly  as  I  could  to  point  out  some 
of  the  evils  which  the  present  system  entails,  and  some  of 
the  advantages  which  would  flow  from  the  proposed  change, 
though   much  more  might   be  added  under  each  of  these 
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heads.  It  must  not  be  supposed  that  I  am  insensible  to  the 
dangers  involved  in  the  proposed  change,  but  I  believe  the 
disadvantages  would  be  far  more  than  outweighed  by  the 
benefits  which  would  be  gained.  I  therefore  venture  to  urge 
on  you  a  remedy  which  has  more  than  once  before  been  in 
substance  suggested.  It  seems  to  me  that  the  object,  if  it 
be,  as  I  believe,  desirable,  is  far  from  unattainable.  The 
work,  if  it  is  to  be  properly  done,  must  of  course  be  com- 
mitted to  the  hands  of  men  of  the  highest  legal  ability ;  men 
in  no  way  inferior  to  the  best  of  those  who  adorn  the  Judicial 
Bench.  To  obtain  such  men  you  ought  to  give  them  the 
same  remuneration,  and  confer  on  them  the  same  rank,  as 
you  do  on  the  judges.  And,  inasmuch  as  you  could  not  hope 
within  the  limits  of  less  than  what  I  may  term  the  judicial 
life,  to  see  the  task  accomplished,  there  would,  I  think,  be 
no  difficulty  in  inducing  men  thoroughly  qualified  to  enter 
upon  a  career  so  eminently  useful.  They  should  be  left  to 
deal  in  such  order  as  they  thought  best  with  the  various 
branches  of  law.  And  thus  each  year,  one  or  more  codifica- 
tion bills,  the  result  of  their  labours,  might  be  introduced  in 
Parliament.  Of  course  it  would  be  essential  to  the  scheme 
that  Parliament  should  accept  these  bills  as  a  correct  state- 
ment of  the  law,  making  no  attempt  while  passing  them  to 
alter  or  amend  it,  but  leaving  this,  if  necessary,  to  a  future 
occasion.  I  do  not  think  there  would  be  any  great  difficulty 
in  persuading  Parliament  to  take  this  course,  as  all  must  be 
agreed  that  if  the  law  in  any  respect  be  bad,  the  first  step 
towards  making  it  better  must  be  to  know  precisely  how 
bad  it  is. 

I  shall,  of  course,  be  met  in  many  quarters  with  a  cry  of 
horror  at  the  expense  this  would  occasion.  But  the  expense 
would  really  not  in  itself  be  veiy  considerable^  and  in  com- 
parison with  the  saving  it  would  ultimately  effect,  and  the 
benefit  that  would  flow  from  it,  would  be  absolutely  incon- 
siderable. It  would  be  quite  sufficient  to  appoint  three  such 
Commissioners  as  I  have  suggested,  and  the  whole  expens 
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of  the  work  would  be  covered  by  less  than  ;f  20,000  a  year. 
You  think  nothing  of  such  a  sum  when  with  missiles  from 
monster  guns  you  demolish  iron-clad  targets,  and  yet  surely 
it  is  as  high  a  duty  in  a  civilized  community  to  do  its  utmost 
to  provide  within  its  borders  an  efficient,  cheap,  and  satis- 
factory administration  of  justice,  as  it  is  to  protect  itself 
from  outward  aggression.     I  am  as  ardent  an  advocate  of 
economy  as  any  man,  but   I   believe  it  to  be  the  falsest 
economy — indeed,  to  be  the  most  vicious  extravagance — to 
shrink  from  a  small  addition  to  present  expenditure,  when 
you  are  well  assured  that  it  will  ere  long  repay  itself  tenfold. 
I  turn  now  to  a  very  different  subject,  and  one  which 
recent~circumstances  have  forced  upon  public  attention.     It 
is  nearly  three  centuries  ago  since  Shakespeare  taught  us  to 
look  for  absurdities  in  "  Crowner*s  Quest  Law.*'     And  many 
have  been  the  stories,  during  the  intervening  years,  of  extra- 
ordinary and  ludicrous  verdicts,  rivalling  in  their  absurdity 
the  law  laid  down  by  the  Coroner.     In  spite  of  all  this,  the 
Coroner  is  appointed,  his  Court  is  constituted,  and  proceed- 
ings before  him  are  conducted,  almost  exactly  in  the  same 
fashion  as  they  were  in  the  days  of  Queen  Elizabeth.     Not 
because  the  evils  have  been   unnoticed  or  unfelt,   but  by 
reason  of  that  constitutional  apathy  which  seems  with  us 
to  render  reform  impossible,   until  the   evil   is  felt   to   be 
absolutely  intolerable.     At  length,  I  believe,  we  have  reached 
that  point  with  this  branch  of  our  law.     The  proceedings  at 
a  recent  inquest,  which  are  doubtless  so  familiar  to  all  pre- 
sent, that  I  need  not  particularly  refer  to  them, — though  I 
cannot  but  say  that  in  the  opinion  of  many,  and  certainly  in 
my  own  opinion,  they  will  disgrace  the  annals  of  our  juris- 
prudence,— have  forced  on  the  public  mind  the  conviction 
that  the  mode  of  appointing  Coroners,  the  constitution  of 
their  Court,  and  the  mode  of  conducting  proceedings  before 
them,  urgently  require  revision  and  reform.     It  may  not  be 
out  of  place,  on  such  an  occasion  as  the  present,  to  consider 
what  direction  this  reform  ought  to  take.    At  the  very  out- 
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set,  I  think  it  will  almost  be  conceded  that  the  mode  in 
which  Coroners  are  appointed  is  radically  bad.  The  office  is 
essentially  a  judicial  one.  The  Coroner  has  often  to  lay 
down  the  law  on  questions  of  considerable  delicacy  and 
difficulty — he  has  to  determine  what  evidence  shall  be 
admitted,  what  rejected — and  he  has  to,  or  at  least  ought 
to,  keep  within  its  due  bounds  the  inquiry  before  him.  Of 
all  modes  of  obtaining  the  best  man  for  such  an  office,  elec- 
tion by  the  freeholders  of  the  county  is  surely  about  the 
worst.  No  one  would  dream  of  extending  it  to  other  judicial 
offices.  Nor  do  I  think  that  in  the  case  of  boroughs  things 
are  much  better,  for  the  election  by  the  town  council  can 
hardly  be  considered  a  guarantee  of  a  satisfactory  appoint- 
ment. Let  me  not  be  misunderstood.  I  am  far  from  deny-^ 
ing  that  able  and  competent  men  have  at  times  obtained  the 
office  under  the  present  system,  but  there  have  been  many 
appointed  who  were  very  much  the  reverse,  and  what  we 
have  to  deal  with  is  the  question  what  the  system  is  likely 
to  lead  to. 

I  feel  most  strongly  that  the  present  mode  of  appointment 
ought  at  once  to  cease,  and  that  the  Coroner  should  no 
longer  be  elected,  but  should  be  chosen  for  his  office  by  the 
Home  Secretary ;  and  he  should  be  a  man  similar  to  the 
best  of  the  stipendiary  magistrates  in  ability,  training,  and 
judicial  qualities.  I  am  not  going  to  re-argue  the  old  con- 
troversy whether  the  lawyer  or  the  doctor  be  the  better  fitted 
for  the  office.  It  will  be  seen  presently,  that  I  entertain  no 
mean  opinion  of  the  functions  of  medical  men  in  connection 
with  Coroners'  inquests,  but  what  I  insist  upon  is  that 
certain  legal  and  judicial  qualities  are  essential  to  the  effi- 
cient discharge  of  a  Coroner's  duties.  If  you  can  find  these 
pre-eminently  in  a  medical  man,  by  all  means  appoint  him, 
but  I  own  I  should  no  more  expect  to  find  them  there,  than 
I  should  expect  to  find  amongst  my  brethren  of  the  bar  one 
skilled  in  the  diagnosis  of  disease. 

Suppose,  then,  that  you  have  secured  the  appointment  of 
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such  a  judicial  officer  as  I  have  indicated,  you  ought,  of 
course,  to  afford  him  the  best  possible  means  of  arriving 
accurately  at  the  cause  of  death.  This  leads  me  to  the 
next  reform  which  I  have  to  propose.  What  happens  now 
in  the  case  of  a  sudden  or  violent  death  ?  Almost  invariably 
the  medical  practitioner  who  happens  to  be  nearest  is  sent 
for.  He  examines  the  body,  gives  evidence  of  its  condition, 
the  position  and  character  of  the  wounds,  if  there  be  any, 
and  to  him  is  very  frequently  entrusted  the  duty  of  making 
the  post-mortem  examination.  How  long  is  it  since  death 
took  place  :  whether  the  wounds  could  or  not  be  self-inflicted  : 
what  was  the  probable  weapon  or  other  cause  of  death  ?  for 
all  these  and  many  other  most  material  facts  you  have  to 
place  reliance  almost  exclusively  upon  the  evidence  of  this 
expert.  What  guarantee  have  you  that  he  will  be  the  person 
best  fitted  to  lead  you  to  a  right  conclusion  in  these  matters  ? 
It  is  as  likely  as  not  that  such  investigations  have  never 
occupied  his  attention  since  he  was  a  student,  and  that  even 
then  he  was  but  ill-qualified  to  conduct  them.  Even  sup- 
posing there  was  a  time  when  he  was  capable  of  forming  an 
opinion  on  such  matters,  it  is  only  too  likely  that  during 
years  exclusively  occupied  with  the  treatment  of  ordinary 
human  diseases,  his  knowledge  and  skill  in  this  special  de- 
partment have  become  rusty  and  unavailable.  I  believe  I 
shall  have  the  concurrence  of  the  highest  medical  authority 
when  I  say,  that  the  investigations  to  which  I  have  referred 
require  special  training,  skill,  and  experience,  and  that  it 
would  be  quite  false  to  suppose  that  you  are  likely  to  find 
them  in  every  practitioner  to  whom  chance  may  direct  your 
steps.  And  yet  how  much  may  depend  on  your  finding 
them !  The  guilty  may  go  unpunished,  the  innocent  be  in 
peril,  and  clouds  of  suspicion  may  embitter  a  whole  lifetime 
— all  for  want  of  this  requisite  skill  and  experience.  Be  it 
observed,  too,  that  blunders  thus  made  are  for  the  most  part 
irreparable.  As  a  rule,  no  subsequent  examination  can 
afford  the  information  which  at  first  was  patent  to  skilful 
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eyes  and  a  trained  intellect.  Even  if  the  Coroner  possessed 
the  highest  medical  skill  and  scientific  attainments,  he  could 
not  supplement  the  lack  of  observation,  or  check  the  blunders 
arising  from  an  inaccurate  or  ignorant  exposition  of  the  sup- 
posed facts.  The  magnitude  of  the  evil,  to  which  I  have 
been  calling  attention,  was  deeply  impressed  on  my  own 
mind  some  years  ago  by  an  incident  which  came  under  my 
notice.  A  highly  respectable  medical  man  was  called  as  a 
witness  to  prove  that  he  had  examined  some  stains  found  on 
the  clothes  of  a  prisoner,  and  on  a  weapon  in  his  possession. 
After  describing  the  mode  in  which  he  conducted  his  investi- 
gation, he  declared  without  hesitation  that  the  marks  were 
produced  by  human  blood.  Being  somewhat  startled  at  so 
positive  a  statement  on  a  point  which  I  had  understood 
could  not  be  ascertained  with  such  absolute  certainty,  I 
narrated  the  circumstances,  shortly  afterwards,  to  a  medical 
man  of  the  highest  scientific  attainments.  He  could  hardly 
believe  that  such  evidence  had  been  given,  and  assured  me 
that  even  if  the  investigation  had  been  properly  conducted 
so  positive  an  opinion  could  not  have  been  justified,  but  that 
carried  out  in  the  way  described  no  opinion  worthy  of  the 
name  could  be  formed,  inasmuch  as  the  process  adopted 
was  so  blundering  and  vicious  as  to  render  any  real  result 
impossible.  "We  often,**  he  said,  *'as  a  test  question  in 
examinations,  require  a  description  of  the  mode  of  examin- 
ing supposed  blood  stains,  and  if  an  answer  were  to  describe 
such  a  process  as  was  detailed  in  the  witness-box,  the  can- 
didate would  most  probably  have  failed  to  obtain  his 
diploma.**  The  evidence  to  which  I  have  alluded  was  given 
on  a  trial  for  murder.  A  man  and  woman  stood  in  the  dock 
in  peril  of  their  lives.  Fortunately  there  was  ample  evidence 
apart  from  the  doctor*s  to  bring  guilt  home  to  them.  But 
the  incident  is  surely  one  which  may  well  make  us  tremble. 
The  remedy  is  happily  not  far  to  seek.  It  would  be  arrived 
at,  I  think,  by  appointing  in  every  county  and  borough  one 
or  more  persons  selected  on  account  of  their  special  fitness 
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to  discharge  such  duties — and  every  year  would  add  to  their 
capacity  and  experience.  Whenever  a  death  occurred  from 
manifest  or  supposed  violence,  or  an  investigation  into  the 
cause  of  death  was  necessary,  one  of  the  persons  so  ap- 
pointed should  be  summoned  without  delay,  and  all  the 
information  which  an  examination  made  at  the  earliest 
opportunity  by  a  person  of  the  requisite  capacity  could 
afford,  should  thus  always  be  in  possession  of  the  Coroner. 

I  dare  not,  lest  time  should  fail  me,  go  into  further  detail, 
but  I  think  all  these  appointments  might  be  made  without 
any  great  increase  of  expense,  especially  if  these  duties 
were  combined  with  others  requiring  similar  qualifications 
which  are  now  discharged  by  public  officials. 

Another  great  advantage,  too,  would  be  gained  by  the 
appointment  of  medical  officers  as  part  of  tlie  machinery  for 
inquiring  into  the  cause  of  death.  It  has  not  been  amongst 
the  least  of  the  scandals  which  lately  have  brought  discredit 
upon  the  office  of  Coroner,  that  inquests  have  been  held, 
causing  serious  pain  and  annoyance  to  the  relations  of  the 
deceased,  where  no  circumstances  existed  which  justified 
such  a  proceeding.  And  there  can  be  no  doubt,  I  think, 
that  a  great  number  of  inquests  take  place  every  year 
throughout  the  country  which  are  wholly  needless,  but 
which  involve  none  the  less  no  small  expense.  I  think  all 
this  would  be  to  a  great  extent  obviated  if  the  medical  officer 
attached  to  the  Coroner's  Court  were  required  in  every  case, 
which  suggested  the  necessity  of  an  inquest,  to  make  at  once 
a  report  of  the  circumstances  to  the  Coroner.  For  such  a 
report,  the  result  of  an  immediate  inquiry'  by  a  competent 
medical  man,  would  in  many  cases  show  that  there  was  no 
sort  of  reason  to  doubt  that  the  death  arose  from  natural 
causes,  and  that  an  inquest  was  quite  unnecessary. ,  Of 
course  it  would  remain,  as  now,  in  the  discretion  of  the 
Coroner,  whether  he  would  proceed  to  hold  an  inquisition, 
but  he  would  be  in  an  infinitely  better  position  to  judge  of  its 
necessity. 
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I  believe  the  two  reforms  I  have  submitted  would  do  much 
to  restore  the  office  of  Coroner  to  its  proper  place  in  public 
esteem.  But  there  is  one  other  change  I  have  to  suggest, 
more  startling,  and,  I  frankly  admit,  more  questionable  than 
these  ;  and  that  is,  the  abolition  altogether  of  the  Coroner's 
Jury.  Let  me  point  out  some  of  the  mischiefs  and  anomalies 
which  have  led  me  to  this  conclusion.  The  Coroner's  Court, 
at  present,  fulfils  a  double  function.  It  not  only  inquires 
into  the  cause  of  death,  but  in  many  cases  it  initiates 
criminal  proceedings.  I  may  remind  the  unprofessional 
portion  of  my  audience  that  a  verdict  of  murder  or  man- 
slaughter by  a  Coroner's  Jury  justifies,  and  indeed  requires, 
the  arrest  of  the  person  accused,  and  his  detention  either  in 
actual  custody  or  on  bail  until  his  trial,  which,  in  course  of 
law,  would  take  place  at  the  next  assizes,  without  any 
further  preliminary  proceedings ;  the  verdict  of  the  Coroner's 
Jury  having  the  same  effect  as  a  commitment  by  a 
Magistrate  and  the  finding  of  a  true  bill  by  a  Grand  Jury. 
But,  notwithstanding  that  proceedings  are  pending  in  the 
Coroner's  Court,  or  even  that  an  incriminating  verdict  has 
been  found  there,  the  accused  person  is  none  the  less  taken 
before  a  magistrate,  that  the  facts  may  be  inquired  into  and 
the  case  dealt  with  in  the  ordinary  way.  There,  an  entirely 
independent  investigation  takes  place,  resulting  either  in  the 
commitment  for  trial  or  discharge  of  the  accused  person.  If 
he  be  discharged  as  being  entirely  free  from  blame,  which 
not  unfrequently  happens  where  a  Coroner's  Jury  have  found 
a  verdict  of  manslaughter,  he  must  all  the  same  remain  a 
prisoner  until  the  next  assizes,  or  under  bail  to  appear  then 
and  take  his  trial,  although  it  is  practically  speaking,  a 
certainty  that,  under  such  circumstances,  he  never  will  be 
tried.  If  the  magistrate  commits,  and  the  Grand  Jury  finds 
a  true  bill,  it  is  on  this  indictment  he  is  tried,  and  if 
acquitted,  no  evidence  is  offered  on  the  Coroner's  inquisition. 
If,  too,  though  the  Magistrate  commit,  the  Grand  Jury 
should  find  no  bill,  it  has  become  the  regular  routine  for  the 
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prosecution  to  offer  no  evidence  on  the  Coroner's  inquisition, 
and,  in  effect,  to  accept  the  counter  determination  of  the 
Grand  Jury  as  overruling  it.  It  will  thus  be  seen  that 
though,  in  theory,  and,  no  doubt,  in  ancient  times  in  practice, 
the  trial  of  the  accused  resulted,  as  a  matter  of  course,  from 
the  verdict  of  a  Coroner's  Jury,  this  is  no  longer  the  case. 
It  follows  now  only  upon  quite  independent  proceedings, 
pursuing  entirely  the  same  course  as  criminal  proceedings 
do  in  cases  not  coming  within  the  cognizance  of  the 
Coroner's  Court.  Surely  you  have  here  both  anomaly  and 
practical  mischief.  You  have  two  separate  tribunals  for  the 
purpose  of  determining  whether  a  man  is  to  be  put  on  his 
trial,  fulfilling  their  functions  at  the  same  time,  but  quite 
independently  of  one  another,  and  arriving,  it  may  be,  at 
conflicting  conclusions.  And  more  than  this,  you  practically 
disregard  altogether  the  finding  of  one  of  them ;  and  though 
a  Coroner's  Jury  have  found  a  verdict  of  wilful  murder,  you 
do  not,  in  practice,  by  reason  merely  of  that  finding,  put  the 
prisoner  in  reality  on  his  trial,  though  you  still  go  through 
the  farce  of  pretending  to  do  so.  Few  surely  can  doubt  that 
either  the  finding  of  the  Coroner's  Jury  should  cease  to  be 
sufficient  warrant  for  putting  a  man  on  his  trial,  or  that,  if  it 
remains  so,  the  second  investigation  before  the  Magistrate 
and  the  inquest  by  the  Grand  Jury  should  no  longer  take 
place  in  cases  where  the  Coroner's  inquisition  has  resulted 
in  a  verdict  of  '*  guilty."  And  if  this  double  proceeding  is 
no  longer  to  be  permitted,  fewer  still,  I  should  think,  can 
doubt  that  the  ordinary  tribunal  which  has  been  constituted 
for  the  purpose  of  determining  whether  there  is  sufficient 
primd  facie  evidence  of  guilt  is  the  better  fitted  of  the  two  to 
discharge  this  duty.  To  say  nothing  of  the  skill  and  ex- 
perience of  the  Magistrates,  it  must  be  remembered  that, 
before  the  Coroner's  Court,  the  accused  person  is  frequently 
unable  to  be  present,  being  already  in  custody  under  a 
Magistrate's  warrant,  and  he  is  thus  unable  to  suggest  to 
his  advocate,  if  he  have  one,  or    himself   to  put  to  the 
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witnesses,  the  questions  which  may  be  absolutely  essential 
for  fairly  weighing  his  acts  and  judging  of  the  guilt  or 
innocence  of  his  conduct.  . 

When  we  look  to  the  origin  of  the  Coroner's  Jury,  we 
certainly  do  not  find  any  reason  for  its  retention.  It  was 
originally  summoned,  and,  indeed,  in  strictness  I  believe 
still  should  be,  from  the  immediate  neighbourhood  of  the 
place  where  the  death  occurred.  And  this  was  done  for 
the  purpose  of  obtaining  from  the  Jury,  as  neighbours 
who  were  likely  to  be  acquainted  with  them,  the  facts 
relating  to  the  death.  Indeed,  it  is  still  laid  down  in  Sir 
John  Jervis*s  work  on  Coroners,  that,  "  after  each  witness 
has  been  examined,  the  Coroner  inquires  of  the  Jury  whether 
they  wish  any  other  questions  to  be  put."  "  This,"  he  says, 
"  is  essential  to  the  due  administration  of  justice,  because 
the  Jury,  living  in  the  neighbourhood,  are  most  probably 
acquainted  partially  with  the  circumstances  of  each  case, 
whereas  the  Coroner  must  in  most  cases  know  nothing 
except  from  the  evidence."  However  this  may  have  been 
in  olden  times,  in  the  present  day  the  chances  are  enormous, 
certainly  in  towns,  probably  even  in  country  districts,  that 
the  Jury  will  know  nothing  of  the  matter  at  all.  But,  even 
if  they  did,  I  should  think  we  have  all  come  to  the  conclu- 
sion, now-a-days,  that  such  partial  acquaintance  with  the 
circumstances  as  may  be  picked  up  from  the  tittle-tattle  of 
the  neighbourhood  is  more  likely  to  mislead  than  to  assist  in 
the  investigation  of  facts,  and  is  about  the  worst  possible 
preparation  to  fit  a  Juryman  for  the  proper  exercise  of  his 
functions  in  the  jury-box. 

I  own,  then,  I  am  led  to  the  conclusion  that  the  time  has 
come  when  we  may  well  dispense  with  the  services  of  a 
Coroner's  Jury  altogether.  If  the  death  be  a  natural  one,  or 
be  innocently  caused,  this  could  as  well  be  determined  by 
a  stipendiary  Magistrate  as  by  a  Jury;  and  it  is  to  such  a 
person,  as  I  have  said,  that  you  ought  to  entrust  the  office 
of  Coroner.    And  if  on  investigation  it  turned  out  that  there 
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was  ground  for  criminal  proceedings,  he  should  conduct  the 
investigation  in  the  ordinary  way,  and  at  its  close  once  for 
all  commit  the  accused  person  for  trial.  You  would  thus 
get  rid  of  all  the  evils  of  a  double  investigation,  and  there 
would  be  this  incidental  advantage,  that  throughout  the 
counties  you  would  have  a  Coroner,  with  the  qualifications 
and  powers  of  a  stipendiary  Magistrate,  conducting  the 
preliminary  investigation  in  all  cases  where  death  has 
resulted  from  a  crime. 

It  may  be  objected  to  this  scheme,  that  the  abolition  of 
the  Jury  would  render  the  investigation  less  public,  and  that 
the  inquiry  into  the  cause  of  death  might  thus  either  be 
burked  altogether,  or  be  less  thorough  than  it  would  other- 
wise have  been.  Certainly,  if  well  founded,  this  objection 
would  be  a  formidable  one.  And,  I  fully  admit  that  there 
was  a  time  when  the  Coroner's  Jury  afforded  to  the  public  a 
much-needed  protection.  But,  in  the  present  day,  I  cannot 
think  the  objection  has  any  substantial  foundation.  The 
press  is  now  our  real  protection  against  such  an  abuse.  So 
long  as  our  Courts  are  open,  reporters  as  assiduous  and 
eager,  and  newspaper  editors  as  ready  to  open  their  columns 
to  complaints  as  they  are  at  present,  I  do  not  think  there  is 
anything  to  fear  on  this  score.  Indeed,  I  may  well  appeal 
to  the  fact  that  the  experience  of  the  Magistrates*  Courts 
goes  far  to  disprove  the  validity  of  such  an  objection. 

Since  I  prepared  this  portion  of  my  address,  I  have  read 
in  the  Times  two  interesting  articles  on  Coroners  and 
Coroners'  Juries,  in  which  I  am  glad  to  find  that  the  writer 
has,  in  several  respects,  and  especially  as  regards  the 
abolition  of  the  Coroner's  Jury,  arrived  at  the  same  conclu- 
sions as  myself. 

I  have  been  able  only  to  sketch  in  outline  the  changes 
I  desire  to  see,  but  I  daie  not  linger  longer  on  this  part  of 
my  subject. 

I  pass  now,  by  no  abrupt  transition,  to  another  subject 
which  appears  to  me  of  the  highest  importance.    We  have 
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been  considering  the  'means  to  be  taken  for  the  discovery 
of  a  certain  class  of  crimes,  and  the  steps  which  are 
designed  to  ensure  the  punishment  of  the  guilty.  This 
naturally  leads  us  to  consider  whose  business  it  is  to  see 
that  the  necessary  steps  are  taken,  and  what  guarantee 
we  have  that  the  law  will  be  vindicated.  We  are  obliged 
to  confess  that  we  have  no  such  guarantee,  and  that  there  is 
no  one  on  whom,  by  our  law,  this  duty  devolves.  We  have 
made  laws,  the  only  value  and  efficacy  of  which  depends  on 
the  knowledge  that  they  will  assuredly  be  enforced,  and  we 
have  cast  on  no  one  the  duty  of  enforcing  them ;  we  have 
done  nothing  to  ensure  their  being  put  into  operation.  This 
is  surely  a  result  which  ought  to  startle  us.  And  so  indeed 
it  would,  were  it  not  that  fortunately  (as  often  happens  with 
us)  a  practice  has  grown  up  which,  clumsy  and  insufficient 
as  it  is,  mitigates,  though  it  far  from  removes,  the  evil  and 
reproach.  Let  a  crime  be  committed  which  leads  to  the 
intervention  of  the  police,  and  they  become  at  once  in  some 
sense  the  prosecutors.  They  arrest  the  o&ender,  they  bring 
him  before  the  magistrate,  they  collect  the  evidence ;  and  in 
many  places,  in  form  as  well  as  substance,  they  actually 
conduct  the  prosecution.  They  do  this,  too,  in  the  public 
interest,  not  unfrequently  without  the  desire,  and  sometimes 
even  again  the  will,  of  the  person  immediately  wronged. 
But  let  the  offender  be,  not  a  wretched  pickpocket,  who 
filches  a  few  shillings  or  pounds,  but  a  commercial  man, 
who  by  an  act  of  dishonesty  or  fraud  as  direct  or  daring, 
has  misappropriated  as  many  thousands,  then,  unless  the 
vengeance  and  indignation  of  the  party  wronged  induces  him 
to  pursue  to  punishment,  the  offender  is  likely  to  go  scot 
free,  and  the  violated  law  to  remain  unvindicated.  It  has 
long  been  felt  that  this  state  of  things  is  by  no  means  credit- 
able to  us  as  a  nation,  and  more  than  once  measures  have 
been  introduced  in  Parliament  with  a  view  to  remedy  it. 
They  have,  however,  always  met  with  an  opposition  which 
has  very  speedily  extinguished  the  effort.    As  lately  as  the 
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session  of  1875,  the  Queen's  Speech  promised  us  a  bill  for 
the  appointment  of  Public  Prosecutors,  but  unhappily  the 
promise  never  was  fulfilled. 

In  dealing  with  this  subject,  it  seems  to  me  vital  to  keep 
well  in  view  the  distinction  between  the  mere  conduct  of  a 
prosecution,  and  the  obligation  to  see  that  it  is  instituted 
and  pursued  to  its  legitimate  conclusion.  With  the  mode 
in  which  prosecutions  are  conducted,  when  carried  through 
in  ordinary  course,  I  do  not  think  there  is  any  very  grave 
ground  to  find  fault.  Theoretically,  it  is  no  doubt  anomalous 
that  such  a  duty  should  be  left  in  private  hands,  and  carried 
out  by  those  who  are  not  appointed  or  specially  qualified  for 
the  purpose.  But  I  feel  bound  to  bear  my  testimony  to  the 
fact  that  in  practice  the  work  is,  on  the  whole,  well  done, 
and  that  there  are  not  many  prosecutions  which  fail  owing 
to  the  inefficient  manner  in  which  they  are  conducted.  I 
should  therefore  be  disposed  to  leave  the  existing  system,  in 
this  respect,  untouched  for  the  present,  as  by  so  doing  a 
great  deal  of  the  opposition  which  has  barred  the  progress  of 
this  reform  would  be  prevented.  When  Public  Prosecutors 
are  spoken  of,  it  at  once  suggests  to  many  the  entire  abolition 
of  the  present  system,  and  the  creation  throughout  the 
country  of  an  army  of  public  officials  by  whom  all  prosecu- 
tions should  be  conducted.  Whereas,  in  truth,  what  is  in 
my  view  by  far  the  most  important  duty  which  would  be 
fulfilled  by  Public  Prosecutors,  may  be  carrifcd  out  without 
anything  of  the  kind.  What  you  want  is,  some  official 
whose  business  it  shall  be  to  see  that  prosecutions  are  set  on 
foot  wherever  there  is  ground  for  them,  and  that  when  once 
the  criminal  law  has  been  put  in  motion,  it  should  pass 
altogether  out  of  the  power  of  the  party  immediately 
aggrieved  to  permit  it  to  be,  or  to  render  it,  abortive.  It 
is  surely  hardly  necessary  in  this  place  to  dwell  upon  the 
evils  to  which  this  points.  I  will  venture  to  say,  that  there 
is  not  a  lawyer  or  commercial  man  in  this  Hall  but  can 
recall  more  than  one  case  where  there  has  been  a  gross 
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violation  of  the  criminal  law,  and  yet  no  steps  have  been 
taken  to  punish  the  oflfender.  Pity  for  him  or  his  family, 
or  still  oftener  the  disinclination  to  throw  good  money 
after  bad, — and  add  the  annoyance  and  trouble  of  prosecuting 
to  the  vexation  of  the  loss, — has  stayed  the  hand  of  the  victim. 
The  first  irritation  at  the  loss  suffered  is  indeed  the  only 
force  which  leads  to  a  prosecution  at  all.  And  even  if,  when 
freshly  smarting  from  the  fraud,  a  prosecution  be  started, 
how  often  is  it  carried  through  to  its  conclusion  ?  Again 
and  again  it  has  gone  no  further  than  the  issuing  of  a 
summons,  or  perhaps,  at  the  most,  a  hearing  or  two  at  the 
police  court.  The  friends  of  the  accused  then  intervene, 
they  approach  the  prosecutor  and  soothe  his  irritation  by  a 
most  potent  application — the  making  good  a  portion  of  his 
loss,  an(l  thereupon  the  prosecution  ceases  and  no  more  is 
heard  of  the  matter.  So  that  the  police  court  is  being  made 
more  and  more  a  debt-collecting  instrument,  by  which 
payment  is  extorted  from  the  relations  and  friends  of  a 
fraudulent  debtor,  until  the  public  interest  in  the  punish- 
ment of  wrong-doing  and  the  vindication  of  the  law  drops 
altogether  out  of  sight.  And  even  if  the  prosecution  tides 
over  this  early  stage,  and  the  accused  is  committed  for  trial 
to  the  assizes,  how  often  does  it  culminate  in  the  statement 
of  the  counsel  for  the  prosecution,  that  on  consideration  he 
has  determined  to  ofifer  no  evidence,  and  the  equally  gratify- 
ing statement  of  the  prisoner's  counsel,  that  if  the  case 
had  gone  on,  it  would  have  been  manifest  how  innocent  his 
client  had  been  of  any  criminal  intention !  The  jury  are 
then  directed  to  return  a  verdict  of  "Not  Guilty,"  the 
prisoner  is  discharged,  and  the  whole  matter  wears  a  most 
cheering  and  satisfactory  aspect.  Yet  to  those  behind  the 
scenes,  and  accustomed  to  them,  how  solemn  the  farce  I 
They  know  perfectly  well  what  has  happened.  They  know 
that  most  probably  a  crime  has  been  in  reality  committed, 
but  that  the  prosecution  has  been  (if  I  may  be  pardoned  a 
somewhat  vulgar    expression)    **  squared,"    and    that    the 
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prosecutor  has  left  the  court  with  pockets  fuller  than  when 
he  entered  it.  Again,  I  say,  in  this  building  I  need  not 
specify  instances,  they  have  been  too  recent  and  too 
notorious.  All  this  is  not  to  be  wondered  at.  So  long  as 
you  leave  the  matter  in  the  hands  of  the  party  aggrieved  it 
is  only  natural,  and  those  who  cry  out  loudest  against  such 
a  proceeding  would  be  very  likely  the  first  to  pursue  the 
same  course.  When,  as  often  is  the  case,  the  party  wronged 
is  a  bank,  or  other  public  company,  managed  by  directors,  is 
it  surprising  that  they  should  hardly  like  to  face  their  share- 
holders with  the  confession  of  a  loss,  the  result  perhaps  of 
their  own  over-trustfulness,  when  they  might  avoid  it ;  and 
still  more  should  be  unwilling  not  only  to  confess  that  they 
have  been  defrauded,  bnt  that  they  have  rejected  an  offer  to 
make  good  the  loss  ?  Even  where  the  party  who  would 
naturally  be  the  prosecutor  is  not  himself  the  person  directly 
injured,  the  evil  is  not  unfelt.  We  have  passed  bankruptcy 
laws  of  singular  mildness  to  the  debtor,  but  which  are  fortified 
with  ample  provisions  designed  to  lead  to  his  punishment  if 
he  be  dishonest.  Yet  frauds  against  the  bankrupt  laws  are, 
we  all  know,  as  common  as  their  punishment  is  rare.  The 
trustee  is  subject  to  the  same  influences,  and  led  to  abstain 
fron\  prosecuting  by  the  same  inducements,  as  the  ordinary 
creditor.  Though  all  this  is  natural,  it  is  surely  in  the 
highest  degree  mischievous.  Every  such  case  tends  to 
render  the  criminal  law  a  dead  letter,  to  destroy  its  power  as 
a  deterrent,  and  to  encourage  fraud  by  the  belief  that  it  may 
be  perpetrated  with  impunity.  It  blinds  men's  eyes  to  the 
fact  that  the  community  have  been  wronged  as  well  as 
the  individual,  and  that  they  have  perhaps  a  greater  interest, 
and  certainly  as  great  a  right  as  he  has,  to  have  the  law 
vindicated.  It  acts  prejudicially,  too,  in  another  way.  You 
cannot  keep  too  sharply  defined  in  the  minds,  of  men  the 
distinction  between  a  mere  civil  wrong  affecting  the  indi- 
vidual only,  and  a  criminal  act.  And  when  once  you  permit 
the  criminal  law  to  be  used  for  the  purpose  of  repairing  the 
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loss  to  the  individual  occasioned  by  a  crime,  you  take  a  good 
step  towards  obliterating  this  distinction.     And,  as  it  seems 
to  me,  you  diminish  the  sanction  of  the  law  and  induce  a 
low  state  of  morality,  especially,  perhaps,  in  commercial 
matters.     For  there  can  be  nothing  more  disastrous^^^than 
that  a  crime  should  come  to  be  thought  a  light  thing,  instead 
of,  as  it  ought  to  be,  odious.    These  thoughts  must  surely 
have  been  forced  on  many  of  us  during  the  last  few  years, 
and  nowhere  more  so  than  in  this  town.     It  can  hardly  I 
think  be  a  mere  fancy  when  it  appears  to  me  that  I  have 
seen  a  change  for  the  worse  in  this  respect  since  I  first  came 
to  these  assizes,  fifteen  years  ago.    Commercial  crimes  which 
were  rare  then  -have  become  more  frequent,  and  not  only  so, 
but  acts  which  astound  the  community,  and  were  a  source 
of  long-continued  wonder  in  those  days,  are  now  so  common 
as  to  be  scarcely  a  nine-days',  even  hardly  a  nine  hours', 
wonder  now.     I  may  be  wrong,  but  I  cannot  help  attributing 
this  result,  in  part  at  least,  to  the  cause  to  which  I  have  been 
alluding.     And  if  there  be  any  foundation  for  such  a  supposi- 
tion, it  surely  becomes  the  interest  of  us  all  to  see  that  these 
causes  should  cease  to  operate.     How  can  this  be  effected  ? 
The  problem  does  not  seem  difiicult  of  solution.     Let  a 
public  officer  of  high  standing  be  appointed  to  take  the 
general  control  and   supervision  of   all  prosecutions,  and 
under  him  let  a  sufficient  number  of  subordinate  prosecutors 
be  appointed  (and  they  would  not  need  to  be  numerous), 
whose  duty  it  should  be  to  see  that  prosecutions  were 
instituted    whenever    crimes    were    known    to    have    been 
committed.      The  prosecution  of  what    I   may  term   the 
ordinary  police  crimes  would  still  be  instituted  as  at  present ; 
but  it  should  be  the  duty  of  the  public  prosecutor  to  see 
that  these,   as  well  as  those  instituted  by  himself,  were 
properly   conducted  and   carried    out    to    their .  legitimate 
conclusion.     It  should  no  longer  be  in  the  power  of  any 
private  person  to  stay  the  operation  of  the  law.    A  super- 
vision and  control  such  as  I  have  suggested  would  do  much 
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to  ensure  the  efficient  conduct  of  prosecutions  by  those  in 
whose  hands  they  now  are,  and  in  cases  of  difficulty  or  of 
an  unusual  character,  their  action  might  either  be  supple- 
mented by  that  of  the  Public  Prosecutor,  or  he  might  take 
the  conduct  of  the  prosecution  out  of  their  hands  altogether. 
I  can  do  no  more  on  this  occasion  than  hint  at  the  remedy 
roughly,  but  the  details  would,  I  think,  be  found  to  involve 
no  insuperable  difficulty,  and  if  the  end  to  be  gained 
approximate  in  importance  to  my  estimate,  the  trouble 
which  might  be  involved  in  working  them  out  would  be 
amply  repaid. 

I  have  dwelt  at  such  length  upon  reforms  of  the  muni- 
cipal law  that  but  little  time  remains  to  say  anything  on  the 
other  great  subject  which  falls  within  the  province  of  this 
department — International  Law.  If,  then,  my  remarks  upon 
it  be  but  few,  this  must  not  be  taken  as  a  measure  of  my 
sense  of  its  importance. 

During  the.  past  year  two  questions  falling  within  this 
branch  of  the  law  have  attracted  public  attention.  The  one 
regarding  our  duty  in  respect  of  Fugitive  Slaves  taking  refuge 
on  British  vessels  ;  the  other  having  reference  to  the  obliga- 
tions and  rights  which  exist  in  respect  of  Fugitive  Criminals. 
On  the  first  of  these  we  have  obtained  the  report  of  a  Com- 
mission, containing  elaborate  expositions  of  the  law  by 
eminent  lawyers.  But  whatever  it  may  have  achieved  in 
guiding  our  future  conduct  as  to  the  treatment  of  fugitive 
slaves,  it  cannot,  unhappily,  be  said  to  have  done  much  to 
settle  any  questions  of  international  law,  or  to  dissipate  the 
doubts  surrounding  them.  The  basis  of  law  from  which  the 
practical  conclusions  are  to  be  derived  is  by  no  means  agreed 
upon ;  views  diametrically  opposite  being  taken  by  eminent 
lawyers  on  the  fundamental  question  how  far  a  public  ship  in 
foreign  waters  is  exempt  from  the  local  jurisdiction.  I  can- 
not help  saying,  that  seeing  how  extremely  divergent  are  the 
views  taken,  not  only  by  lawyers  in  this  country,  but  by 
foreign   international  jurists  also,  on  the   point,  and  how 
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grave  the  inconveniences  are  to  which  this  difference  of  view 
is  likely  some  day  or  other,  and  perhaps  before  long,  to  give 
rise,  it  would  be  extremely  desirable  that  an  effort  should  be 
made  to  obtain  some  common  agreement  on  the  point — an 
agreement  which  might  be  most  difi&cult  when  a  particular 
case  has  arisen,  but  which  I  should  think  would  be  far  from 
impossible  now. 

Questions  respecting  the  Extradition  of  fugitive  criminals 
have  been  brought  into  prominence  by  the  controversy  which 
has  recently  arisen  between  this  country  and  the  United 
States  of  America.  As  I  see  that  one  of  the  special  subjects 
for  discussion  by  this  Congress  is  to  be,  "  What  are  the 
limitations  within  which  Extradition  should  be  recognized  as 
an  international  duty?  "  I  do  not  propose  now  to  anticipate 
that  discussion.  But  I  think  it  may^e  well  to  call  attention 
shortly  to  the  exact  nature  of  the  controversy  which  has 
arisen,  and  to  one  or  two  practical  considerations  which  it 
suggests  to  us.  I  need  hardly  say  that  I  do  not  intend  to 
deal  here  as  a  politician  with  the  conduct  of  the  Government 
during  this  controversy. 

:  It  is  probably  known  to  most  of  you  that  whatever  be  the 
duties  and  rights  of  extradition  arising  from  international 
law,  the  rights  and  obligations  as  between  this  country  and 
the  United  States  of  America  are  now  governed  by  what  is 
called  the  Ashburton  Treaty,  which  was  entered  into  in  1842. 
By  that  treaty  each  of  the  contracting  parties  bound  itself  to 
deliver  up  to  justice  all  persons  who,  being  charged  with 
certain  specified  crimes,  should  seek  an  asylum  or  be  found 
within  the  territories  of  the  other.  Under  this  arrangement 
each  country  has  surrendered  to  the  other  on  demand  many 
fugitive  criminals.  In  the  present  year,  however,  the 
American  Government  having  obtained  the  extradition  of  a 
man  named  Lawrence  for  a  treaty  offence,  it  was  brought  to 
the  notice  of  the  British  Government  that  there  was  included 
in  the  indictment  against  him  the  charge  of  a  crime  for 
which  his  extradition  had  not  been  obtained.    They  there- 
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fore  insisted  that  the  American  Government  had  no  right  to 
try  a  criminal,  whose  extradition  had  been  obtained,  for  any 
offence  except  that  in  respect  of  which  he  had  been  delivered 
up.  The  Americans,  on  the  other  hand,  insisted  that  if  his 
extradition  had  been  obtained  in  a  legitimate  manner,  it  was 
perfectly  competent  for  them  to  put  him  on  his  trial  for  any 
other  offence.  There  can  be  little  doubt,  I  think,  that  the 
action  of  the  British  Government  was  to  a  considerable 
extent  influenced  by  the  existence  of  the  Act  of  Parliament 
relating  to  Extradition  which  became  law  in  1870,  and  which 
no  doubt  embodies  the  only  power  which  the  British  Govern- 
ment now  possesses  to  give  effect  to  the  Ashburton  Treaty. 
That  Act  provides  that  a  fugitive  criminal  shall  not  be  sur- 
rendered to  a  Foreign  State  unless  provision  is  made  by  the 
law  of  that  State,  or  by  arrangement,  that  the  fugitive 
criminal  shall  not,  until  he  has  been  restored,  or  had  an 
opportunity  of  returning,  to  Her  Majesty's  dominions,  be 
detained  or  tried  in  that  Foreign  State  for  any  offence  com- 
mitted prior  to  his  surrender,  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the  surrender  is  grounded. 
By  that  Act,  too,  all  the  statutes  which  enabled  the  English 
Government  to  give  effect  to  the  Ashburton  Treaty  are  re- 
pealed. And  inasmuch  as  it  seems  pretty  clear  that  there  is 
no  law  in  America  which  prohibits  the  trial  of  the  criminal 
for  offences  other  than  the  extradition  one,  it  would  follow 
that,  in  the  absence  of  an  arrangement  that  he  should  not  be 
so  tried,  if  the  repeal  of  the  former  statutes  be  absolute 
there  is  no  longer  any  power  in  this  country  to  surrender 
fugitive  criminals  to  the  American  authorities.  Section  27 
of  the  Act  of  1870,  however,  provides  that  that  Act,  with  the 
exception  of  anything  contained  in  it  inconsistent  with  the  treaties 
referred  to  in  the  Acts  so  repealed ^  shall  apply  in  the  case  of 
Foreign  States  with  whom  those  treaties  are  made,  as  if  an 
Order  in  Council  had  been  made,  under  the  Act,  applying  it 
to  them.  And  it  is  contended  that  the  effect  of  this  section 
(worded  it  must  be  confessed  even  more  inaptly  for  its  pur- 
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pose  than  most  Acts  of  Parliament)  is  to  leave  the  rights 
and  duties  under  the  Ashburton  Treaty  just  as  they  were, 
merely  substituting  the  machinery  of  the  Act  of  1870  in 
carrying  out  those  duties  for  the  machinery  provided  by  the 
former  Acts.  On  the  whole,  I  own  I  think  this  view  the 
sound  one.  Of  course  no  British  legislation  could  affect 
treaty  rights.  And  it  would  be  a  monstrous  conclusion  that 
by  destroying  the  power  of  the  British  authorities  to  act 
upon  the  treaty,  Parliament  had,  by  a  side  wind  and  without 
notice  to  America,  in  effect  abrogated  it.  But  seeing  that  so 
high  an  authority  as  Mr.  Justice  Blackburn  doubts  whether 
the  statute  admits  of  this  construction,  it  seems  clear  that 
doubts  should  be  set  at  rest  by  legislation.  Setting  aside, 
however,  altogether  the  statute  of  1870,  it  is  contended 
by  our  Government  that,  on  the  true  construction  of  the 
treaty  itself,  the  person  surrendered  can  only  properly  be 
tried  for  the  Offence  for  which  his  surrender  was  required,  and 
that  to  act  otherwise  is  a  violation  of  the  treaty.  Had 
this  view  been  insisted  upon  from  the  first,  there  is  no 
doubt  something  to  be  said  in  its  favour,  though  much,  too, 
may  be  said  the  other  way.  But  there  can  be  no  question 
that  this  view  of  the  treaty  has  not  been  consistently 
taken  by  our  authorities.  One  criminal  at  least  has  been 
tried  here  for  other  offences  than  those  which  occasioned 
his  extradition,  though  it  is  true  it  was  not  a  Government 
prosecution.  And  there  can  be  no  better  indication  of  the 
view  taken  by  our  Foreign-  Office  than  the  evidence  given  by 
Lord  Hammond,  who  was  for  so  many  years  Under  Secretary 
of  State,  before  the  Committee  of  1868,  whose  report  led  to 
the  passing  of  the  Act  of  1870.  He  stated  that  in  this 
country  we  admit  that  if  a  man  is  bond  fide  tried  for  the 
offence  for  which  he  is  given  up,  there  is  nothing  to  prevent 
his  being  subsequently  tried  for  another  offence,  whether 
antecedently  committed  or  not.  And  he  said,  further,  that 
in  one  case  the  very  question,  whether  he  could  be  so  tried, 
having  been  referred  to  the  law  ofl&cers,  it  was  held  that  it 
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would  be  difficult  to  dispute  the  right  of  the  United  States 
to  try  the  person  surrendered,  for  such  other  offence.     Add 
to  this,   that    two  Secretaries    of    State    have    in    public 
despatches  taken  practically  the  same  view,  and  I  think  it 
will  be  seen  that  the  American  position,  that  we  are  not 
justified  in  saying  that  by  virtue  of  the  treaty  we  can  insist 
that  offenders  shall  be  tried  for  the  extradition  offence  only, 
is  certainly  a  strong  one.   I  purposely  abstain  on  the  present 
occasion  from  expressing  any  decided  opinion  of  my  own  on 
the  point.     The  result  of  this  difference  with  the  United 
States  has  been  unfortunate.    The  extradition  arrangements 
between  the  two  countries  are  at  an  end.      And  the  treaty  is 
for  the  present  a  dead  letter.     This  is  a  matter  of  concern  to 
the  community  generally,  and  to  no  portion  of  it  more  than 
this  town.     With  your  daily  ferry  to  the  other  side  of  the 
Atlantic,  it  is  unfortunate  that  the  dishonest  members  of 
your  community  can  there  find  a  secure  asylum.     And  it  is 
obviously    important    that    with    the    least   possible  delay 
matters  should  be  restored  to  a  satisfactory  position.     We 
are  led,  then,  to  the  question,  is  it  desirable  that  we  should 
insist  that  criminals  should  be  tried  only  for  the  extradition 
ofi'ence  ?      The  reason  which  induces  us  to  do  so  is  no  doubt 
creditable.     We  are  justly  jealous  of  our  right  and  duty  to 
afford  an  asylum    to    political   offenders,   and   entertain   a 
natural  objection  to  the  possibility  of  a  fugitive  surrendered 
by  us  being  tried  for  any  political  offence  previously  com- 
mitted.    But,  I  think,  we  might,  without  any  fear  of  en- 
dangering the  rights  of  political  asylum,  sanction  the  trial  of 
the  surrendered  person  for  offences  other  than  that  which  led 
to  his  surrender.      It  will  be  remembered  that  the  treaty 
specifies  only  the  offences  of  murder,   attempted   murder, 
piracy,   arson,  robbery,  forgery,  and  uttering  forged  docu- 
ments.    And  I  do  not  see  why  you  should  not  permit  the 
trial  of  the  accused  person,  at  all  events,   for  any  of  the 
treaty  crimes.     Of  course  it  may  be  said  that  these  other 
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charges  might  be  used  as  a  pretence  for  punishing  political 
offences.  But  in  answer  to  this  three  things  must  be  borne 
in  mind.  First,  that  by  consenting  to  surrender  at  all,  you 
do  manifest  a  confidence  in  the  due  administration  of  justice 
in  the  courts  of  the  country  to  which  you  deliver  up  the 
offender,  and  that  it  is  only  an  extension  of  that  confidence 
to  trust  to  their  dealing  fairly  with  the  trial  of  other  offences. 
Second,  the  extradition  could  only  take  place  upon  proof  of 
the  commission  of  some  grave  non-political  crime,  so  that 
the  difl&culty  we  are  considering  would  only  arise  in  the  rare 
case  where  a  person  who  had  committed  such  a  crime  was 
also  a  political  offender.  And  this  is  not  the  stuff  out  of 
which  patriots  and  politicians  are  usually  made.  Third,  the 
Americans  themselves  entertain  similar  feelings  to  our  own 
with  respect  to  the  protection  of  political  offenders,  and  are 
not  likely  I  believe  in  practice  to  outrage  this  sentiment. 

Whatever  be  the  true  construction  of  the  existing  treaty, 
I  think  it  can  hardly  be  disputed  that,  if  it  can  be  done  with- 
out danger,  it  would  be  desirable  to  permit  the  trial  for  any 
of  the  extradition  offences  of  a  person  surrendered  for  one  of 
them,  without  the  necessity  of  further  proceedings. 

As  our  extradition  relations  with  America  are  about  to 
undergo  revision,  and  some  modification  of  the  treaty  seems 
probable,  it  would  be  well  to  extend  the  list  of  crimes  for 
which  extradition  may  be  required.  I  quite  admit  that 
extradition  arrangements  should  be  confined  to  grave  crimes, 
but  there  are  many  offences  of  a  very  serious  character  which 
are  excluded  from  the  present  treaty.  Regret  has  more  than 
once  been  expressed  by  the  late  Sir  Thomas  Henry — and  I 
could  cite  no  better  authority  on  such  a  point — that  there  is 
no  power  to  deliver  up  to  America,  for  the  purposes  of 
justice,  a  person  guilty  of  manslaughter,  however  aggravated 
its  character.  It  has,  unhappily,  not  been  very  rare  for 
American  vessels  to  arrive  in  our  ports  on  board  of  which 
this  offence  as  well  as  most  serious  cases  of  wounding  have 
occurred  ;  and  I  daresay  the  same  thing  has  happened  with 
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English  vessels  arriving  at  American  ports.  And  yet  no  steps 
could  be  taken  to  punish  the  delinquents  for  want  of  any 
treaty  arrangement  between  the  two  countries  which  touched 
these  offences,  and  they  have  consequently  enjoyed  absolute 
immunity.  So  that  it  really  comes  practically  to  this,  that 
against  a  large  class  of  crimes  committed  on  board  English 
or  American  ships,  when  on  the  high  seas,  the  law  affords 
the  unfortunate  crew  no  protection  whatever.  Attention  was 
called  to  this  evil,  as  long  ago  as  1859,  '^y  Y^^^  townsman, 
Mr.  Henry  Bright,  and  steps  were  in  consequence  taken  in 
the  House  of  Commons  by  Lord  Houghton,  which  led  to  the 
preparation  of  a  draft  convention  between  Sir  George  C. 
Lewis  and  the  United  States  Minister,  Mr.  Dallas.  But  shortly 
afterwards  the  Civil  War  broke  out  in  America,  and  since  then 
the  matter  has  slumbered.  The  present  time  seems  most  op- 
portune for  reviving  it.  And  I  think  it  well  deserves  considera- 
tion whether  a  remedy  more  complete  than  extradition  should 
not  be  resorted  to  in  these  cases,  as  that  must,  from  the 
difficulty  of  furnishing  the  requisite  evidence,  be  at  best 
inefficient.  Each  country  might,  perhaps,  entrust  the 
punishment  of  extradition  offence^  committed  on  the  high 
seas  to  the  Courts  of  the  other  when  the  vessel  on  which 
they  were  committed  arrives  in  one  of  its  ports.  And 
any  possible  abuse  would  be  sufficiently  guarded  against, 
if  such  a  trial  could  only  take  place  at  the  request  of  the 
Minister  or  Consul  of  the  State  to  which  the  vessel 
belonged. 

Let  us  hope  that  the  question  pending  between  the  two 
countries  may  ere  long  be  happily  set  at  rest,  and  thjlt  the 
controversy  may  result  in  a  settlement  on  some  broader 
basis,  and  with  more  extended  and  beneficial  provisions  than 
before,  for  it  is  to  our  common  interest  that  crime  should 
not  go  unpunished,  and  that  the  protection  of  the  criminal 
law  should  be  as  extensive  in  its  domain  as  the  possibility  of 
its  violation. 

It  may  be  thought  by  some  that  my  Address  has  been 
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hardly  befitting  the  dignity  of  my  position  on  this  occasion  ; 
that  as  President  of  the  Jurisprudence  Department,  I  ought 
to  have  soared  into  higher  regions,  been  more  scientific  and 
less  practical.     It  must  be  remembered,  however,jthat  this 
department  in  terms  concerns  itself  with  the  Amendment  of 
the  law,  and  that  the  object  of  this  Association  is,  if  I  under- 
stand it  aright,  eminently  practical.     And  it  seems  to  me 
that  there  is  no  branch  of  social  science  where  its  services 
are  more  needed,  and  where  it  is  calculated  to  effect  more 
good,  than  in  that  which  deals  with  the  defects  of  our  law 
and  the  direction  which  its  amendment  should  take.     It  has, 
I  know,  often  been  thought  strange   that,   with   so  many 
lawyers  in  the  House  of  Commons,  so  little  has  been  done  in 
the  way  of  removing  evils  which  all  intelligent  members  of 
the  profession  are  conscious  of  and  deplore.     But  those  who 
may  be  apt  to  blame  us  for  our  inaction  and  want  of  public 
spirit  are  very  little  aware  of  what  the  attempt  of  a  private 
member  to  carry  even  the  simplest  and  most  modest  measure 
of  reform  involves.     Let  us  suppose  that  a  Bill  has  been 
introduced  which   commends   itself   to  the  good   sense   of 
almost  the  whole  House,  it  is  open  to  a  single  member  to 
put  down  notice  of  opposition  to  the  Bill :  when  this  has 
been  done  it  cannot  be  proceeded  with  after  half-past  twelve 
o'clock  at  night,  and  the  member  in  charge  of  the  Bill  must 
remain  in  the  House  wearily  waiting,  on  the  chance  that  ere 
that  hour  arrives  his  turn  may  come,  and  his  Bill  be  pro- 
ceeded with.     But  he  waits  most  likely  in  vain,  the  magic 
hour  arrives  before  the  Bill  is  reached,  and  there  is  nothing 
for  it  but  to  put  it  down  on  the  order  book  for  a  subsequent 
evening  and  repeat  the  same  process  again.     And  he  may 
have  to  repeat  this  process  many  a  night  ere  the  Bill  is 
safely  read  a  second  time.     Even  when  this  has  been  done 
and  its  principle  affirmed,  he  is  still  far  from  smooth  water. 
There  remain  two,  or  probably  three  stages,  at  which  the 
same  tactics  of  opposition  may  be  adopted,  and  the  same 
weary  watching  be  required.    All  this  obstruction,  too,  may 
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be  effected  by  a  single  stupid  or  obstinate  member,  and  as 
I  mention  no  names,  I  trust  I  shall  be  pardoned  for  saying 
that  there  are  a  few  members  who  combine  both  these 
qualities.  He  must  be  a  man  of  almost  superhuman  perse- 
verance who,  in  spite  of  all  this,  carries  his  Bill,  and  not 
unfrequently,  after  all  his  display  of  patience  and  perse- 
verance, the  member  fails  of  his  object  at  the  last  moment. 
The  result  is,  that  it  is  to  the  Government  that  we  must  look 
to  introduce  measures  of  law  reform  if  they  are  to  pass  into 
law,  and  this  is  not  a  very  hopeful  prospect.  Law  reforms, 
as  a  rule,  excite  but  little  public  interest;  there  is  little 
credit  or  glory  to  be  gained  by  passing  them.  With  the 
Ministry,  as  with  other  people,  the  supply  is  apt  to  accom- 
modate itself  to  the  demand.  Those  measures  are  pressed 
forward  for  which  there  is  some  public  cry,  or  which  it  is 
thought  will  gain  some  public  applause.  And  thus  more 
modest,  but  often  more  useful,  reforms  are  thrust  aside  into 
a  subordinate  position,  postponed,  and  often  at  last  aban- 
doned, for  the  sake  of  measures  which  seem  to  afford  (and  it 
is  often  little  more  than  seeming)  some  immediate  public 
benefit.  For  this  I  see  no  remedy — in  the  absence  of  a  com- 
plete reform  of  the  proceedings  of  the  House,  of  which  there 
seems  no  hope  at  present — but  to  excite,  if  it  may  be,  public 
interest  in  the  cause  of  law  reform  ;  to  make  it  cease  to  be 
at  all  a  lawyers'  question^  and  to  create  a  demand  which  the 
Ministry  of  the  day  shall  find  it  to  their  interest  to  supply. 
If,  for  example,  in  this  great  commercial  centre,  men  came 
to  feel  that  it  would  be  a  great  boon  to  have  our  law  simply 
and  intelligibly  expressed  in  a  Code,  and  set  themselves  to 
work  in  earnest  to  demand  it,  believe  me,  it  would  not  be 
long  before  their  object  was  attained.  What  this  Association 
seeks  to  do,  then,  is  to  impress  upon  you  the  importance  of 
such  matters,  and  to  induce  you  to  bestir  yourselves  about 
them.  You  may  thus  give  an  impulse  to  public  opinion  of 
the  most  beneficial  character,  and  create  a  force  which  will 
effectually  carry  through  long-needed   but   long-neglected 
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reforms.  If  in  any  degree  this  result  should  follow  from  this 
meeting,  it  will  not  have  been  held  in  vain,  and  future  Presi- 
dents, filling  more  worthily  the  position  which  I  occupy  to- 
day, may  have  not,  as  I  have  done,  to  lament  almost 
despairingly  the  hopeless  aspect  of  law  reform,  but  to  cele- 
brate triumphs  achieved,  and  rejoice  over  benefits  won, 
which  shall  add  to  the  security  of  life  and  person,  property, 
and  character,  and  increase  the  comfort  and  well-being  of 
the  nation. 


IL— STUDIES  THAT  HELP  FOR  THE  BAR. 
Part  III. — Rhetoric. 

T  HAVE  reserved  the  chief  space  of  this  final  paper  for  the 
•*•  subject  of  Rhetoric,  but  the  subject  would  require  a 
whole  volume  in  order  to  discuss  it  fully.  I  may,  however, 
be  able  in  a  limited  number  of  pages  to  give  some  useful 
hints  on  it ;  and  the  strange  dearth  of  serviceable  treatises  on 
this  very  important  and  interesting  branch  of  forensic  quali- 
fications, gives  me  an  additional  reason  for  devoting  as  much 
attention  to  it  as  possible.* 

*  Some  degree  of  skill  in  pablio  speAking  is  desirable,  and  almost  necessaxy, 
not  only  for  the  lawyer  and  the  politician,  but  for  every  member  of  a  free  com- 
mncity,  like  the  English,  in  which  the  system  of  local  self-goTemment  is 
extensively  preyalent ;  if  he  wishes  to  bo  able  to  protect  his  own  interests,  and 
those  of  Ms  neighbonrs,  and  to  exercise  a  fair  share  of  inflaence  over  his  fellow- 
men.  Indeed,  it  is  freqnently  wanted  even  in  private  life,  when  a  man  has  to 
stand  np  to  make  a  complimentary  statement  or  proposal  abont  others,  or  to 
acknowledge  similar  compliments  to  himself.  80,  too,  in  literary  and  scientifio 
dlEcnssions,  the  best  informed  person  may  totally  fail  in  doing  jnstice  to  the 
snbjoct,  or  to  himself,  if  he  wants  fluency  and  the  power  of  arranging  his  argu- 
ments. An  instructive  anecdote  as  to  this  is  told  in  Smile8*s  *'  Lifo  of  George 
Bttphenson."  In  endeavouring  to  inform  a  company  of  some  point  in  engin- 
eering, he  was  encountered  by  a  person  who  knew  nothing  about  the  subject, 
but  who  could  readily  and  easily  talk.  The  result  was  that  Stephenson,  full  of 
genius,  but  deficient  in  power  of  expressing  himself,  was  completely  beaten  in 
the  argument.  But,  on  explaining  himself  on  the  following  day  to  Sir  William 
FcUett,  that  genUeman  afterwards  encountered  his  loquacious  adversary,  and  so 
entirely  overcame  him  that  Stephenson  remarked — **  Of  all  the  gifts  ever  given 
to  man  the  gift  of  the  gab  is  the  best.'* 
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The  dreadful  duty  of  Definition  meets  me  at  the  outset. 
I  fulfil  it  as  follows  :— • 

Rhetoric  is  the  art  of  influencing  by  words  men's  wills, 
feelings,  and  opinions. 

The  common  short  way  of  describing  Rhetoric  is  to  call  it 
the  "  Art  of  Persuasion."  I  should  have  been  quite  content 
to  adopt  this  as  intelligible  and  sufficiently  comprehensive, 
if  it  had  not  been  objected  to  by  many,  of  whom  Aristotle  is 
the  great  leader. 

Space  will  not  allow  me  to  consider  the  objections  seriatim* 
Suffice  it  to  say,  that  in  the  definition,  which  I  have  framed, 
the  art  of  Influencing  may  be  fairly  held  to  apply  to  cases 
where  the  Rhetorician  attempts,  but  fails,  to  persuade,  as  well 
as  to  those  in  which  he  is  successful.  I  have  also  marked 
the  distinction  between  influencing  by  words,  and  influencing 
by  acts,  such  as  by  setcing  an  example  to  follow,  or  by 
exhibiting  a  repulsive  line  of  conduct,  which  might  naturally 
be  avoided.  The  main  distinction  which  it  is  necessary  to 
draw,  is  between,  ist.  Rhetoric,  which  applies  itself  to  inspire, 
to  guide,  to  check,  or  to  modify  volition ;  and,  2nd,  Dialectic, 
which  applies  itself  to  convincing  by  hard  dry  reasonings. 
This  distinction  is  drawn  by  stipulating  that  Rhetoric  is  to 
influence  the  Will.  The  Logician  (and  the  same  is  the  case 
with  the  Mathematician)  seeks  only  to  command  the  judg- 
ment. The  Rhetorician  wants  to  do  something  more  than 
to  gain  the  assent  of  the  understanding,  an  effect,  which  (so 
far  as  he  regards  it  at  all)  is  valued  by  him  as  an  instrument, 
and  not  as  an  end.  He  wants  an  action,  or  a  manifestation 
of  the  Will,  which  is  generally  desired  to  be  speedy ;  but 
sometimes  the  speaker  is  satisfied  if  he  creates  in  his  hearers 
a  predisposition  to  act  as  he  wishes,  whenever  the  time  and 
opportunity  for  such  action  may  arrive.  A  Rhetorician  will 
frequently  employ  Dialectic  ;  for,  it  is  mostly  difficult  to  rule 
a  man's  will,  unless  you  make  him  think  that  to  some  extent 
you  have  reason  on  the  side  which  you  wish  him  to  adopt, 
and  which  you  must  make  him  wish  to  adopt  as  his  own. 
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But  there  are  other  modes  which  are  used  in  the  Art  of 
Rhetoric  for  swaying  the  opinions  and  feelings  of  an  audience. 
You  may  effect  this  to  a  considerable  amount  by  giving 
information  as  to  new  facts,  or  by  controverting  supposed 
old  facts,  or  by  arranging  facts,  old  and  new,  in  different 
combinations.  You  may  gain  this  end  partly  by  the  powers 
of  the  imagination,  and  you  may  do  it  most  of  all  by  getting 
men's  sympathies  on  your  side,  and  by  exciting  or  quelling 
their  passions.  Rhetoric  deals  with  both  the  head  and  the 
heart ;  but  it  is  in  the  world  of  the  heart  that  its  greatest 
victories  are  gained. 

It  has  been  pointed  out  that  Rhetoric  exercises  its  influence 
by  means  of  words.  The  first  care,  therefore,  of  him  who 
would  be  a  master  of  the  Art,  is  to  acquire  an  ample  and 
effective  stock  of  words,  and  to  be  ready  and  adroit  in  their 
employment.  Our  English  youth,  who  aspires  to  be  a 
successful  orator  in  the  Senate,  or  at  the  Bar,  must  be  fluent 
and  accurate,  energetic,  and  graceful;  and,  above  all,  he 
must  ]}e  lucid  in  his  English. 

I  have  already  in  this  Essay*  spoken  of  the  importance  of 
early  training  at  home,  and  in  school  to  the  right  use  of  the 
mother-tongue ;  and  also  to  the  value  of  the  innovation  in 
the  system  of  our  great  educationalestablishments,  by  which 
the  scientific  study  of  the  English  language  is  made  an 
essential  part  of  instruction,  instead  of  the  lad  being  left  to 
pick  up  his  vernacular  by  the  light  of  nature,  and  according 
to  the  surrounding  voces  populi. 

I  now  will  attempt  some  further  and  more  practical  direc- 
tions as  to  how  the  **  Copia  verborum,'*  such  as  the  orator 
needs,  may  best  be  acquired.  Most  of  what  I  have  to  say 
on  this,  will  consist  of  advice  "  What  to  read ;"  but  I  must 
add  something  about  the  habits  of  composing,  analysing, 
and  common-placing,  which  should  be  combined  with  judi- 
cious reading.     I  am  not  at  present  going  to  discuss  what 

•  See  Law  Mag.  and  Rev,  for  Fobnmry  last,  No.  COXIX.  (2iid  edit.),  p,  290, 
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works  of  orators,  ancient  and  modern,  are  to  be  preferred  as 
models.  This  more  ambitious  part  of  our  theme  may  be 
dealt  with  better  when  other  matters  have  been  previously 
considered. 

'*  Use  the  pen :  it  keeps  the  mind  from  staggering  about." 
I  read  this  sentence  many  years  ago  in  some  periodical,  of 
which  I  have  long  forgotten  the  name  and  date ;  but  I  have 
never  ceased  to  value  the  maxim.  It  expresses  perfectly 
the  beneficial  effects  of  taking  notes  of  what  we  read,  of 
writing  summaries  of  books  and  arguments,  and  of  occa* 
sionally  drawing  up  little  essays  of  our  own,  with  references 
to  the  authors  whom  we  have  been  reading.  It  matters 
comparatively  little  what  becomes  of  our  youthful  manu- 
scripts. They  may  be  lost  or  burned  within  a  day  after  they 
are  written,  but  the  benefit  of  the  process  of  writing  them 
will  remain  in  our  brains.  It  is  when  we  begin  to  write  that 
we  chiefly  detect,  and  are  led  to  cure,  our  own  blunders  and 
imperfections.  A  man  may  know  a  great  deal  about  a  subject, 
and  yet  not  know  it.  When  he  has  to  employ  his  informa- 
tion, he  finds  great  gaps  and  stumbling-blocks.  His  mind 
"  goes  staggering  about."  But  when  his  pen  has  pioneered 
the  way,  he  advances  with  sure  step  from  one  position  to 
another,  and  he  has  firm  foothold,  whence  (if  needful)  he  can 
wage  controversy.  It  is  hardly  necessary  to  repeat  here 
Lord  Bacon's  aphorism,  that  "  Reading  maketh  a  full  man, 
conference  a  ready  man,  and  writing  an  exact  man."  I  will 
quote  to  you  two  or  three  more  authorities  (and  they  shall 
be  experts)  on  the  special  advantage  which  a  Rhetorician 
derives  from  habits  of  written  composition.  The  old  Greek 
writer  on  Rhetoric,  Theon,  in  a  passage  cited  by  Professor 
Jebb,*  warns  us  that  **  Even  as  for  him,  who  would  be  a 
p'ainter,  it  is  unavailing  to  observe  the  works  of  Apelles, 
unless  he  tries  to  paint  with  his  own  hand ;  so  for  him,  who 
would  become  a  speaker,  there  is  no  help  in  the  speeches  of 

*  Jebl*8  Attic  Orators,  vol.  i.,  IntroJuclion,  p.  hxv. 


Digitized  by 


Google 


STUDIES  THAT  HELP  FOR  THE  BAR.  33 

the  ancients,  in  the  copiousness  of  their  thoughts,  or  in  the 
purity  of  their  diction,  or  in  their  harmonious  composition, 
no,  nor  in  lectures  upon  elegance,  unless  he  disciplines  himself 
by  writing  from  day  to  day.** 

Cicero  attests  that  "Stilus  optimus  et  praestantissimus 
dicendi  effector  et  magister."*  Lord  Brougham  says,  "  I 
should  lay  it  down  as  a  rule,  admitting  of  no  exception,  that 
a  man  will  speak  well  in  proportion  as  he  has  written  much."t 
Let  me  add  the  example  of  Pitt,  to  prove  the  utility  of  what 
are  generally  known  as  "  common-place  books."  Pitt's 
biographer,  the  late  Lord  Stanhope,  tells  us  that  when  a 
student  at  Cambridge,  as  well  as  in  his  boyhood,  Pitt  kept 
up  a  habit  of  copying  any  eloquent  sentence,  or  any  beautiful 
or  forcible  expression  which  occurred  in  his  reading. 

The  same  great  orator  may  be  cited  on  another  matter,  in 
favour  of  that  system  of  combining  the  study  of  English  and 
the  study  of  the  classics,  which  I  have  recommended  in  the 
earlier  part  of  this  essay.  Lord  Stanhope,  in  his  memoirs 
of  Pitt,  mentions  that  his  own  father,  then  Lord  Mahon, 
while  residing  with  Mr.  Pitt  at  Walmer  Castle,  in  1803, 
ventured  on  one  occasion  to  ask  him  by  what  means  he 
**  had  acquired  his  admirable  readiness  of  speech — his 
aptness  of  finding  the  right  word  without  pause  or  hesita- 
tion." Mr.  Pitt  replied  that,  whatever  readiness  he  might 
be  thought  to  possess  in  that  respect,  was,  he  believed, 
greatly  owing  to  a  practice  which  his  father  had  impressed 
upon  him.  Lord  Chatham  had  bid  him  take  up  any  book  in 
some  foreign  language  with  which  he  was  well  acquainted, 
in  Latin  or  Greek,  especially.  Lord  Chatham  then  enjoined 
him  to  read  out  of  this  work  a  passage  in  English,  stopping 
where  he  was  not  sure  of  the  word  to  be  used  in  English 
until  the  right  word  came  to  his  mind,  and  then  to  proceed. 
Mr.  Pitt  stated  that  he  had  assiduously  followed  this 
practice.     We  may  conclude  that  at  first  he  had  often  to 

•  De  Oratore,  i.,  ch.  83. 
t  Lord  Brougham's  Speeches,  vol.  iii.»  p.  81. 
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stop  for  a  while  before  he  could  recollect  the  proper  word, 
but  that  he  found  the  difficulties  gradually  disappear,  until 
what  was  a  toil  to  him  at  first,  became  at  last  an  easy  and 
familiar  occupation. 

The  same  biographer  tells  us  that  Pitt,  when  at  Cambridge, 
continued  the  same  practice  of  extemporaneous  translation 
which  he  had  commenced  under  his  father.  His'favourite 
authors  were  Thucydides,  Livy,  and  Sallust,  especially  the 
speeches  in  them. 

I  have  already  mentioned  that  Lord  Chatham  himself 
ascribed  his  own  readiness  and  felicity  as  an  orator  in  the 
choice  of  words,  to  the  practice  which  his  own  father  had 
taught  him  in  early  life,  to  read  every  day  over  to  himself 
some  passage  in  the  classics,  and  then  to  translate  it  aloud 
and  continuously  into  English  prose. 

Charles  James  Fox,  the  great  antagonist  of  the  younger 
Pitt  in  **  the  eloquent  war,"  almost  surpassed  his  rival 
Statesman  in  vehement  fondness  of  the  classics.  Fox  not 
only  read  the  master-pieces  of  Greek  and  Roman  literature 
extensively,  and  acquired  from  them  *'  that  exquisite  taste 
which  familiarity  with  the  classics  bestows,"  *  but  he  read 
with  critical  accuracy :  he  made  himself  not  merely  a  scholar 
among  statesmen,  but  a  scholar  among  scholars.  He  kept 
up  these  studies  throughout  life.  His  biographer  has  pre- 
served an  excellent  letter  of  his,  in  which  he  recommends  the 
same  course  to  a  friend  who  had  been  his  private  secretary, 
and  who  had  begun  to  read  for  the  Bar.  Fox  says,  **  Now 
that  you  are  hard  at  ii  with  the  law  I  ought  not,  according  to 
common  notions,  to  answer  your  questions  about  iEschyliis, 
&c.,  but  I  am  of  opinion  that  the  study  of  good  authors,  and 
especially  poets,  ought  never  to  be  intermitted  by  any  man 
who  is  to  speak  or  write  for  the  public,  or,  indeed,  who  has 
any  occasion  to  tax  his  imagination,  whether  it  be  for  argu- 

*  The  phrase  is  Lord  Broagbam*B. 


Digitized  by 


Google 


STUDIES  THAT   HELP   FOR   THE   BAR.  33 

ment,  for  illustration,  for  ornament,  for  sentiment,  or  any 
other  purpose." 

The  scientific  instruction,  which  is  now  almost  universally 
given  as  to  the  sources  and  development  of  our  own  language, 
makes  it  familiar  knowledge  that  the  Anglo-Saxon,  (which 
was  the  product  of  numerous  kindred  dialects  brought  here 
by  Teutonic  and  Scandinavian  warriors)  is  the  primary 
element  of  our  modern  English  tongue.  The  other  chief 
element  is  generally  called  the  Latin,  though  a  very  great 
part  of  it  came  to  us  not  immediately  from  the  Latin,  but 
from  the  French  and  the  Italian.  Of  these  elements  the 
Anglo-Saxon  is  not  only  the  first  in  essential  and  etymo- 
logical importance,  but  it  is  incomparably  the  best ;  and  it 
will  always  predominate  in  a  good  style.  Simple,  short,  yet 
full  of  meaning  and  power,  the  homely  old  English  words 
go  straight  to  the  heart,  and  their  rhythm  is  sweetest  music 
to  the  ear.  But  it  is  absurd  to  deny  the  advantages  which 
our  large  command  of  words  drawn  from  other  modern 
tongues,  and  from  the  classics,  offers  to  the  author,  and  still 
more  to  the  speaker.  The  best  rule  is  to  use  always  Anglo- 
Saxon  words,  where  they  sufficiently  express  your  meaning, 
and  if  the  sentence  made  up  from  them  is  not  likely  to  jar 
on  the  hearers  as  uncouth,  or  to  give  offence  as  affected  and 
grotesque.  If  a  word,  or  a  number  of  words  of  Latin 
origin,  will  convey  your  ideas  more  readily,  more  precisely, 
and  more  fully — if  by  the  introduction  of  such  words  an 
'*  Invenusta  repetitio  "  can  be  avoided — if  by  means  of  them 
you  can  gain  the  advantage  of  repeating  an  argument 
while  your  tautology  is  disguised— if  you  can  even  so  improve 
the  general  melody  of  your  sentences;  why,  use  the  Latin 
department  of  the  language  freely,  and  do  not  slight  the 
bounteous  variety  which  the  affluence  of  modern  English 
places  at  your  disposal. 

Closely  connected  with  the  subject  of  forming  a  style,  in 
which  Anglo-Saxon  words  are  much  more  used  than  Latin, 
is  the  subject  of  general  length  of  sentences.    As  a  rule,  you 
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will  find  that  Anglo-Saxon  words,  when  little  mixed  with 
others,  arrange  themselves  naturally  in  shorter  groups,  than 
is  the  case  when  a  great  proportion  of  words  of  Latin  origin 
are  employed  by  the  composer.     And,  as  a  rule,  the  short- 
sentence  style  is  far  more  telling  than  is  the  style,  which 
arrays  itself  continually  or  principally  in  lengthy  and  elabo- 
rate periods.     When,  as  is  often  the  case,  a  Latinized  system 
of  Syntax  is  super-imposed,  things  are  made  worse.     It  is, 
indeed,  almost  distressing  to  a  hearer  to  have  to  listen  to 
copious  strings  of  accumulated,  but  inter-dependent  propo- 
sitions, exceptions,  parentheses,  illustrations,  and  contrasts, 
the  purport  of  which  is  not  disclosed  till  the  very  end  of  the 
bewildering  coil.     It  is  as  bad  as  reading  German  prose. 
The  only  instance  that  I  know  of  a  great  English  ora^tor 
conspicuous  for  the  frequent  length  of  his  periods,  is  the 
younger  Pitt.     But,  in  his  case,  the  embarrassing  effect  of 
the  "  long  drawing  out "  of  the  linked  phrases  is  mitigated 
by  the    speaker's  felicitous  choice  of  words,   the  perfect 
accuracy  of  his  grammar,  and  the  unexceptionable  force  of 
the  dialectic.    A  style  more  dignified  than  usual  suited  the 
somewhat  imperious  position,  which  Pitt  assumed  and  main- 
tained throughout  his  Parliamentary  career:  and,  even  as 
to  him,  we  feel  when  we  study  his  speeches  that  he  would 
have  been  more  effective  if  more  frequently  laconic.     But, 
unquestionably,  brevity  of  sentences,  like  the  preference  of 
Anglo-Saxon  words,  may  be  pushed  too  far.     The  Rheto- 
rician must  speak  so  as  to  please,  if  he  would  speak  so  as  to 
win.     It  was  early  observed  by  the  ancient  masters  of  the 
art  that   Rhetoric  requires  variety  of  style,  and  that  the 
graceful  and  impressive  speaker  must  be  able  not  only  to 
"  pack  thoughts  closely  and  symmetrically,"  but  "  to  bring 
them  out  roundly  and  harmoniously."  * 

*  Boeh  seems  to  me  to  be  the  fall  meaning  of  the  celebrated  phrase  in  which 
Dionysins  HalicamaBBensis  describes  the  style  of  Lyeias— 'H  (rvcrrpi^xxra  ra 
vofrjfiara  koi  arpoyyvXtag  tfj^ipovca  Xe^is*  ^^  is  qnoted,  with  commcDte,  by 
Professor  Jebb  in  bis  late  admirable  work  on  the  Attic  Orators. 
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I  will  next  offer  some  remarks  on  the  English  authors, 
whom  it  is  most  beneficial  to  study  earnestly  and  repeatedly 
for  the  sake  of  acquisition  or  improvement  of  style.  I  shall 
elsewhere  advert  to  the  extant  speeches  of  orators  of  our  own 
and  other  nations,  which  the  student  should  use  as  models 
in  all  departments  and  for  all  purposes  of  Rhetoric.  At 
present,  I  must  deal  chiefly  with  the  topic  of  language; 
although  it  is  impossible  to  disconnect  that  topic  from  the 
consideration  of  how  far  each  author  aids  us  in  forensic 
training  by  reason  of  the  nature  of  his  thoughts,  as  well  as 
by  his  manner  of  expressing  them. 

For  manly,  vigorous  diction,  our  Elizabethan  dramatists 


ProfeBsor  Jebb,  in  the  same  work  (toI.  i.,  p.  32),  has  some  remarks  which  I 
gladlj  copy,  on  the  iutrodnction  by  the  Attic  Bhetorioians  of  the  elaborate 
composition  of  '*  that  more  artistic  period,  of  which  the  several  parts  resemble 
the  mntuallj  supporting  stones  of  a  vaulted  roof,  and  which  leads  the  ear  by  a 
smooth  cnrve  to  a  happy  finish,"  (p.  85],  instead  of  the  more  rough,  running 
sentences  of  the  first  prose  writers.  He  says,  **  It  is  perhaps  impossible  to  find 
English  terms,  which  shall  give  all  the  clearness  of  the  Greek  contrast  between 
'7r€pioBuoj  ondliLpofieirq  Xe^i9*  The  **  running  "  style,  as  elpofieyt)  expresses, 
is  that  in  which  the  ideas  are  merely  strung  together,  like  beads,  in  the  order 
in  which  they  naturally  present  themselves  to  the  mind.  Its  characteristic  is 
simple  continuity.  The  characteristic  of  the  **p6riodic"  style  is  that  each 
sentence  "comes  round"  upon  itself  so  as  to  form  a  separate  symmetrical 
whole.  The  runniDg  style  may  be  represented  by  a  straight  line,  which  may  be 
cut  short  at  any  point,  or  prolonged  to  any  point :  the  periodic  style  is  a  system 
of  independent  circles.  The  period  may  be  formed,  either,  so  to  Sfky,  in  one 
piece,  or  of  several  members  (KuiXa  mernhra)^  as  a  hoop  may  be  made  either 
of  a  single  lath  bent  round,  or  of  segments  fitted  together.  It  was  a  maxim  of 
the  late  Greek  Bhetoric  that,  for  the  sake  of  simplicity  and  strength,  a  perioJ 
should  not  consist  of  more  than  four  of  these  members  or  segments ;  Bomau 
rhetoric  allowed  a  greater  number.  Aristotle  says,  "  that  a  Period  must  be  of  a 
size  to  be  taken  in  at  a  glance." 

This  last  citation  is  from  AristotIe*s  '*  Rhetoric,"  iii.  3.  It  is  well  to  read  on 
the  subject  ^of  Periodic  construction  Mr.  Cope's  comments  on  Aristotle's 
•*  Rhetoric,""  p.  806-816.  He  refers  appropriately  to  our  English  writers, 
Harris,  "  PhQosophical  Inquiries,"  Pt.  2,  ch.  4,  to  the  excellent  observations  on 
the  Period  in  Campbeirs  "  Philosophy  of  Rhetoric,"  Book  iii.  o.  3,  s.  8,  and  to 
Archbishop  What^ly's  Essay  on  Rhetoric  in  the  "  Encyolopiedia  Metro- 
poUtana,"  ch.  iii.  p.  286,  ftc.  See  also  the  small  separate  edition  of  Whatel^'s 
"  Bhetoric,"  p,  206. 
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are  unrivalled  ;*  and,  though  an  orator  does  not  want  to 
declaim  either  rhymed  or  blank  verse,  there  is  veiy  much 
affinity  between  Rhetoric  and  Poetry,  especially  Dramatic 
Poetry:  inasmuch  as  the  special  functions  of  Dramatic 
Poetry  are  to  embody  and  to  animate  the  thoughts,  the 
fancies,  the  feelings,  and  the  passions  of  the  heart  in  all 
varieties  of  human  life. 

•  Miiny  of  the  writers,  whom  wo  coiaaionly  speak  of  as  "Elizabethan," 
produci^d  their  best  works  daring  the  reigti  of  Elizabeth's  successor  ;  and  some 
t!id  Tjot  publish  anything  prior  to  that  time.  But  still  it  i3  accurate  to  speak  of 
tticm  a 3  *'  Elizabethan  :"  for  they  hal  been  edncated  among  the  men,  and  with 
ibii  feelings,  of  the  three  plorious  decaJca  that  closed  the  sixteenth  century. 
The  mental  and  moral  impulses,  which  were  called  into  action  during  the  life  of 
tho  Grp^ftt  Queen,  did  not  lose  their  force  whon  she  ceased  to  exist. 

ScTLral  modern  critics  have  discussed  the  causes  which  developed  and 
it^Qctiaed  the  literature  of  that  marvellous  epoch.  No  one,  to  my  mind,  has 
writteii  on  them  better  than  Huzlitt,  in  his  '*  Lectures  on  the  Elizabethan 
DramntiRts/'  which  were  very  popular  thirty  or  forty  years  ago,  but  now  seem 
to  have  dropped  into  unmerited  neglect.  Ilaz'ilt  gives  as  "the  causes  which 
moulded  and  stamped  the  poetry  of  the  Elizabc'than  era :  first,  the  recent 
IMoraitttLon.  This  event  agitated  the  mass  of  accumuUtod  prejudices  through- 
out Europo.  .  .  .  The  war  and  clashini:^  of  opinions,  loosened  from  their  accus- 
tomed hold,  might  be  heard  like  the  noise  of  an  angry  sea,  and  has  never  yet 

fiubpbbjd Men's  brains  were  busy,  their  spirits  stirrinjz,  their  hearts  full, 

ftcd  their  hands  not  i(Ue.  Their  eyes  were  opened  to  expect  the  greatest  things, 
Dud  Ibeir  cars  burned  with  curlority  and  zeal  to  know  the  truth,  in  order  that 
Iho  hi\i\i  mi;;l!t  make  them  free." 

'*Tlie  translation  of  the  Bib'e  was  the  chief  engine  in  the  great  work.  It 
threw  open  the  rich  treaeures  of  reli.:ion  and  of  morality.  It  revealed  the  visions 
of  tha  Prophets,  and  conveyed  the' lessons  of  inspired  teachers  to  the  meanest  of 
the  people.  It  gave  thtm  a  common  interest  in  the  common  cause.  Their 
bearU  burned  within  them,  an  thoy  read. 

'*  ^y6  perceive  in  the  history  of  this  period  a  nervous  masculine  intellect :  no 
i^jvUy,  no  feeblencFS,  no  incliflcrcnce.  Thero  is  a  gravity  approaching  to  piety, 
a  seriousness  of  impression,  a  conscientious  severity  of  ar^-ument,  an  habitual 
fervour  and  enthusiasm  in  their  mo.lo  of  handling  almost  every  subject." 
Kazlit  tLen  gives  proofs  of  the  infiucnco  exerted  in  the  samo  age  over  EngliEh- 
lacii  by  the  revived  study  of  the  classics,  and  by  familiarity  with  the  master- 
pkecs  of  modern  Italian  literature.  He  adds,  that  "  of  the  time  that  wo  are 
considering,  it  mi^^ht  be  said  without  much  extravagance  that  every  breath  tliat 
blew^  <ivery  wave  that  rolled  to  our  Ehores,  Ir^uv^ht  with  it  some  accession  to  our 
ktiuwbd^^e,  which  was  engrafted  on  the  national  genius."  To  all  this,  we  arc  to 
ftdd  tho  daring  boldscRS  an4  the  activity  then  given  to  men's  coura.r,'o  and 
imaginAtion  by  the  discoveries  of  the  Kew  World,  and  of  its  maivols ;  and,  above 
ail,  tha  ennobling  ihfluence  of  England's  succei^ful  retistanco  to  the  iuvarive 
tyranny  of  Spain.  This  told  on  our  literature,  as  the  Bucces.sful  rtsistance  of 
Athenu  to  the  Persians  told  on  tho  literature  of  the  Poriclcan  age. 
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One  name  stands  out  pre-eminent  in  our  dramatic  litera- 
ture. It  is  superfluous  to  recommend  the  study  of  Shake- 
speare to  a  lawyer,  for  he  must  have  Shakespeare  (as  the 
saying  is)  at  his  fingers'  ends,  unless  he  would  disgrace 
himself  by  obvious  inferiority  to  all,  whom  he  meets  in  court 
and  elsewhere,  who  have  any  pretensions  tb  be  called 
educated  men.  A  quotation  from  Shakespeare  never  sounds 
pedantic  to  English  ears,  and  it  is  always  discreditable  not 
to  recognise  it.  But  many  quote  him,  who  do  not  quote 
accurately,  or  appropriately ;  and  you  may  gain  an  immense 
advantage  over  an  adversary  by  detecting  and  exposing  a 
blunder  as  to  the  wording  of  Shakespeare's  lines,  or  as  to 
the  Dramatis  Persona  in  whose  mouth  the  words  were 
placed.  Often  also  you  may  retort  with  crushing  effect  by 
adding  another  speech  from  the  same  dialogue,  in  which 
Shakespeare  makes  another  character  of  the  play  confute  or 
ridicule  the  sentiment  expressed  in  the  passage  just  repeated 
by  your  opponent.  Or  you  may  point  out  that  the  passage, 
though  fair-sounding  in  itself,  is  placed  by  Shakespeare  in 
the  mouth  of  a  vile  and  villainous  personage.  lago's  eulogy 
on  the  worth  of  a  good  name  supplies  an  instance  of  what 
I  mean.  But  all  these  controversial  advantages  of  a  perfect 
knowledge  of  Shakespeare  are  small  in  comparison  with  the 
intellectual  benefit  of  imbuing  yourself,  as  far  as  possible, 
with  the  spirit  of  the  greatest  master  and  of  the  most  vivid 
pourtrayer  in  all  literature,  ancient  or  modern,  of  the 
passions  and  feelings  of  the  human  heart  in  every  region,  in 
every  time,  in  every  mood,  and  every  variety  of  circum- 
stance, station,  rank,  and  age. 

The  other  Elizabethan  dramatists  are  dwarfed  by  compari- 
son with  Shakespeare,  as  the  presence  of  Achilles  dwarfs  the 
other  Homeric  heroes  of  the  Iliad.  But  they  form  a  bright 
and  glorious  band,  such  as  any  nation  might  be  proud  of, 
even  if  she  could  not  point  to  a  few  single  stars  of  still 
superior  magnitude.  They  well  repay  attentive  study.  But 
I  am  bound  to  remember  that  I  am  advising  men  who  study 
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for  a  definite  purpose,  that  their  ulterior  purpose  is  not 
literary  but  forensic,  and  .that  their  time  for  such  auxiliary 
art  is  limited.  The  Dramatists  of  this  period  are  so  many, 
and  their  works  so  voluminous,  that  the  best  part  of  a  life- 
time might  be  spent  before  they  were  mastered.  Take 
Charles  Lamb's  "  Specimens  of  the  old  Dramatists."  They 
are  extremely  well  chosen,  both  as  showing  the  characteristics 
of  each  author,  and  for  the  sake  of  the  beauty  and  force  of 
the  extracts.  They  will  probably  lead  you  to  select  some  of 
the  best  of  the  dramas  to  read  through,  and  your  own  taste 
may  guide  you  in  the  selection. 

Recollect  that  neither  with  regard  to  the  Elizabethan,  nor 
any  other  model  writers,  should  you  study  with  indiscrimi- 
nate imitation.  I  have  spoken  before*  of  the  obscurity 
which  frequently  deforms  the  early  portions  of  our  literature. 
Notice  this,  but  notice  it  as  a  warning  what  to  avoid. 

Great  advantage  will  be  gained  from  close  and  repeated 
study  of  portions  of  Dryden's  and  of  Pope's  works.  Much  of 
them,  indeed,  should  be  got  by  heart :  and  the  task  of  doing 
so  is  a  labour  of  love ;  for  the  strong,  sinewy  rhymes  cling 
marvellously  to  the  memory,  and  a  thousand  incidents  of 
daily  life  remind  us  of  their  sterling,  though  often  bitter 
truthfulness.  However  deficient  in  some  poetical  qualities 
these  two  authors  may  be,  they  shine  in  others,  which  it  is 
specially  valuable  for  an  orator  to  acquire.  The  smiting 
sway  of  impassioned  argument  in  Dryden,  the  shrewd  keen 
sense,  the  unfailing  intellectual  buoyancy  of  Pope,  with  the 
marvellous  grace  and  dignity  of  their  diction,  make  them 
admirable  models  for  him  who  would  rule  by  his  words  the 
minds  of  others.  I  recommend  in  Dryden  the  poems  only 
of  what  is  called  his  Second  Period,  comprising  among  other 
things  the  "  Religio  Laici,"  the  "Mac  Flecknoe,"  and, 
above  all,  the  "Absolom  and  Achitophel."  Add  to  these 
the  first  book  of  the    "  Hind  and  Panther,"    the  opening 

*  See  Law  Mag*  and  JRev.  for  Febraary  last,  p.  295. 
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lines  of  which  have  been  regarded  by  many  good.judges  as 
the  most  exquisite  specimen  in  the  language  of  pure,  melo- 
dious, forcible  English.  In  Pope  take  for  special  study  the 
Satires  and  the  Epistles,  with  their  Introductions  and 
Epilogues.  I  strongly  recommend  an  additional  study  of 
"The  Dunciad."  Much  of  the  interest  of  this  satire  has 
passed  away,  now  that  the  obscure  band  of  personal  enemies, 
whom  Pope  chiefly  attacked  in  it,  have  sunk  with  their 
writings  into  oblivion.  But  this  is  far  from  being  the  case 
with  the  whole  poem  :  and  for  deadly  sarcasm,  for  exhibiting 
an  adversary  in  a  ludicrous  or  degrading  light,  for  gibbeting 
false  pretenders  to  fame,  whether  fribbles  or  pedants,  the 
"  Dunciad  "  is,  to  my  mind,  a  splendid  monument  of  genuine 
rhetorical  genius. 

Pope  prided  himself  on  **  correctness  "  as  his  characteristic 
merit.  He  had  a  right  to  do  so ;  but  correctness  was  the 
general  attribute  of  all  the  Queen  Anne's  men,  as  the  remark- 
able group  of  writers  have  been  called  who  flourished  during 
the  first  thirty  or  forty  years  of  the  last  century.  I  should 
only  repeat  what  all  my  readers  must  have  seen  recommended 
by  others  of  far  more  authority,  if  I  were  to  give  detailed 
reasons  for  the  careful  study  of  Addison  and  Swift ;  but 
there  is  onfe  great  writer  of  this  epoch,  whose  works  are  now 
so  much  neglected,  that  I  must  devote  a  few  sentences  to 
them,  for  I  believe  that  they  are  the  finest  models  as  to 
style  to  be  found  in  our  literature.  I  say  emphatically  "  as 
to  style,"  for  I  am  not  concerned  here  with  the  merits  or 
demerits  of  the  writer's  politics  or  doctrines.  I  mean  Lord 
Bolingbroke.*  I  unhesitatingly  place  him  at  the  head  of  all 
the  prose  writers  in  our  language.  Hooker,  Milton,  Jeremy 
Taylor,  and  others  of  our  old  authors  may  have  finer  bursts 
of  sublimity  and  pathos  in  their  most  poetic  prose ;  but  these 
are  purpurH  panni,  to  be  sought  for  among  heaps  of  rugged 
sentences,  harsh  metaphors,  and  grotesque  conceits.     Boling- 

*  I  may  aak  permission  to  refer  here  to  what  I  have  written  on  Bolingbroke 
in  **  The  Memoirs  of  Eminent  Etonians/' 
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broke  never  thus  shocks  the  taste ;  while  for  page  after  page 
he  charms  us  with  the  fertility  of  his  imagination  and  the 
varied  richness  of  his  majestic  mind.  He  is  clear  and 
nervous  as  Swift,  without  Swift's  plebeian  meagreness  of 
style.  He  has  Addison's  elegance  without  his  tameness. 
He  has  Johnson's  sententious  grandeur  without  his  pom- 
posity. He  has  sarcasm  as  stern  as  that  of  Junius,  but  he 
has  also  descriptive  powers ;  he  has  a  skill  of  varying  his 
tone  and  manner;  he  has  a  graceful  facility  and  judgment 
in  the  introduction  of  passages  of  repose,  such  as  that  cele- 
brated railer  never  displays.  Above  all,  Bolingbroke's 
writings  (unlike  those  of  Lord  Macaulay)  have  the  charm  of 
never  bearing  the  appearance  of  any  effort  analogous  to  that 
of  getting  up  the  steam.  His  intellectual  strength  is  like 
the  strength  of  the  living  body,  ever  present,  and  ever  ready 
for  free  and  unartificial  exertion.  So  too  of  his  diction :  his 
contemporary.  Lord  Chesterfield,  confessed  that  till  he  read 
Lord  Bolingbroke's  writings,  he  did  not  know  all  the  extent 
and  powers  of  the  English  language ;  and  that  Lord  Boling- 
broke's eloquence  was  not  a  studied  or  laboured  eloquence, 
but  a  flowing  happiness  of  expression.  Lord  Mahon*  truly 
says  that  **  The  greatest  praise  of  Bolingbroke's  style  is  to 
bs  found  in  the  fact,  that  it  was  the  study  and  the  model  of 
the  two  greatest  minds  of  the  succeeding  generations — 
Mr.  Burke  and  Mr.  Pitt.  The  former,  as  is  well  known,  had 
so  cli>sely  imbued  himself  with  it,  that  his  first  publication 
was  a  most  injurious,  and,  to  many  persons,  most  deceptive 
imitation  of  its  manner.  To  Mr.  Pitt  it  was  recommended 
by  the  example  and  advice  of  his  illustrious  father,  who,  in 
one  of  his  letters,  observes  of  Oldcastle's  Remarks  [a  series 
of  historical  attacks  on  Sir  Robert  Walpole,  written  by 
Bolingbroke  under  that  title,]  that  they  *  should  be  studied, 
and  almost  got  by  heart,  for  the  inimitable  beauty  of  the 
style/     Mr.  Pitt,  accordingly,  early  read  and  often  recurred 

*  The  Lord  Mahon  of  this  extract  is  now  letter  known  as  ths  late  Lord 
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to  these  political  writings  ;  and  he  has  several  times  stated 
in  conversation  to  the  present  Lord  Stanhope,  that  there 
was  scarcely  any  loss  in  literature  which  he  so  deeply 
deplored,  as  that  no  adequate  record  of  Bolingbroke's 
speeches  should  remain.  What  glory  to  Bolingbroke,  if 
we  are  to  judge  of  the  master  by  the  pupils  !  " 

Lord  Brougham  has  eulogised  Bolingbroke's  style  in  terms 
equally  strong.  I  would  advise  any  reader  who  wishes  to 
satisfy  himself  as  to  the  true  position  of  Bolingbroke  as  a 
writer,  to  consider,  first,  what  are  the  two  great  elements  of 
our  language ;  and  whether  excellence  in  writing  English 
must  not  consist  in  combining  and  judiciously  employing  the 
peculiar  beauties  and  resources  of  each  of  these  elements. 
Then,  read  Bolingbroke's  letter  to  Sir  William  Wyndham, 
and  the  two  first  of  the  "  Letters  on  the  Study  of  History," 
and  ask  yourself  whether  you  would  wish  to  have  more 
complete  or  more  graceful  specimens,  either  of  the  simple 
pure  strength  of  the  Anglo-Saxon,  or  of  the  dignified  copious- 
ness of  the  Latin  part  of  our  language. 

I  could  much  expand  this  part  of  my  essay,  if  I  were  to 
comment  on,  or  even  merely  to  mention  all  the  writings  which 
a  forensic  student  may  usefully  study ;  and  still  more  would 
this  be  the  case,  if  I  were  to  assign  my  reasons  for  omissions. 
But  I  am  trammelled  by  limits  of  space ;  and  I  have  sought 
only  to  name  a  few  authors,  who  certainly  may  be  studied 
with  pre-eminent  benefit,  and  may  be  studied  without  con- 
suming an  undue  proportion  of  the  available  time  of  our 
Propositus. 

For  Treatises  on  Rhetoric,  that  are  both  scientific  and 
practical,  we  still  must  chiefly  have  recourse  to  the  classics. 
Campbell's  "  Philosophy  of  Rhetoric  "  is  very  valuable ;  but 
it  is  far  from  dealing  with  the  whole  of  the  subject,  and  it 
has  a  good  deal  of  verbosity  and  repetition  as  to  the  portions 
which  it  does  discuss.  But  it  ought  to  be  read  carefully.  It 
would  have  been  well  if  Archbishop  Whately,  in  his 
** Treatise  on  Rhetoric"  (first^ published  in  the  "Encyclo- 
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paedia  Metropolitana,"  and  afterwards  remodelled  and  re- 
published as  a  separate  work)  had  not  ignored  Campbell  so 
much  as  he  has  done.      Whately's  strong  common-sense, 
and  his  keenness  of  observation,  are  conspicuous  in  his  little 
book ;  and  it  contains  very  much  which  practising  advocates, 
as  well  as  students  in  preparation  for  the  Bar,  will  find 
eminently  useful.     But  it    is  not  well-arranged,  nor  is  it 
sufficiently  comprehensive.       Old  Quintilian   remains  after 
seventeen  centuries  our  fullest  and  best  guide  in  the  study. 
Out  Propostftis  should  make  Quintilian  a  special  book  among 
his  classics.     Get  an  interleaved  copy,  and  note  in  it  all 
useful  hints  and  advice  from  other  source*  about  rhetorical 
training  and  improvement.     The  other  best  ancient  Treatises 
are  Cicero  "  De  Oratore,"  his  "  Brutus,"  as  he  entitled  the 
book  "  De  Claris  Oratoribus  ;*'  and  his  **  De  Inventione/* 
Cicero  himself,  in  his  later  writings,  speaks  slightingly  of  the 
"  De  Inventione :"  but  I  speak  of  it  as  being,  as  I  found  it,  a 
very  useful  book  for  a  practising  young  English  barrister  to 
read  and  to  abstract.*     I  have  often  thought  that  Cicero's 
dislike  to   this  essay  of  his  youth    is   connected  with   the 
marvellous  similarity  between  large  portions  of  the  **  De  In- 
ventione," and  the  Rhetorical  treatise  called  commonly  the 
*'  Ad  Herennium,"  which  is  generally  printed  among  Cicero's 
works,  but  is  certainly  (and,  I  believe,   undisputedly)  the 
production  of  some  other  pen.     Mommsen,  in  his  customary 
Anti-Ciceronian  zeal,  praises  up  the  '*  Ad  Herennium,"  as 
far  superior  to  anything  written  by  Marcus  Tullius.    With- 
out going  this  length,  I  would  point  out  the  **  Ad  Heren- 
nium "  as  well  deserving  our  modern  Rhetorician's  perusal. 

Among  the  Greek  treatises  on  the  subject,  Aristotle's 
**  Rhetoric  "  is  paramount  in  merit.     But  though,  of  course, 

*  I  will  refer  as  Bpecimens  to  the  advice  in  it  how  to  open  an  unpopular  or 
weak  case;  about  the  mode  of  stating  facts;  on  rousing  indignation;  on 
Impulses  and  reasons ;  on  the  value  of  character ;  and  on  the  probabilities  or 
improbabilities  of  guilt  arising  from  the  Act  itself.  I  carefully  copied  and 
epitomized  all  these,  and  many  other  parts  of  the  book,  and  I  often  found  them 
useful  before  London  aud  Bosses  Juries. 
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more  original  than  Quintilian,  and  more  suggestive  of  pro- 
found thought,  it  has  not  the  comprehensiveness  or  the 
lucidity  of  the  later  Roman  Master  of  the  Art.  But  it  ought 
to  be  earnestly  studied;  and  the  recent  edition  of  it  by 
Mr.  Cope,  with  introduction,  analysis,  and  illustrative  notes, 
enables  us  now  to  study  it  with  greatly  increased  facility  and 
advantage.  With  regard  to  the  other  Greek  writers  on 
Rhetoric,  as  I  am  bound  to  be  sparing  in  my  demands  on 
the  time  of  my  Propositus,  I  will  refer  him  to  the  frequent 
extracts  from  them,  and  the  excellent  comments  on  them  in 
Professor  Jebb's  lately  published  volumes  on  the  **  Attic 
Orators  from  Antiphon  to  Isaeus  " ;  a  work,  which  I  shall 
have  to  recommend  for  other  reasons. 

I   have  yet  to   mention  one  modem  work  on   Rhetoric, 
small  in  bulk,  but  ample  in  suggestiveness,  which  is  now, 
I  believe,  very  little  known ;  but  which  may  teach  a  great 
deal ;  more,  in  fact,  than  an  honest  man  would  care  to  learn 
with  a  view  of  practising  it  himself,  though  it  may  be  well  to 
be  forewarned  of  the  risk  of  such  practices  being  employed 
against  him.     I  mean  the  *'  Parliamentary  Logic  "  of  the 
Hon.  Gerard   Hamilton,  commonly  called   **  Single-speech 
Hamilton,"  but  most  inaccurately,  inasmuch   as  he  made 
many  good  speeches  in  the  English  Parliament,  and  was 
afterwards  for  several  sessions  a  regular  debater  in  the  Irish 
House  of  Commons.     Hamilton  gives  precepts  for  obtaining 
success,  with   as   complete   a  disregard   to  any  distinction 
between  "  Fas"  and  **  Nefas,"  as  you  will  find  in  the  worst 
passages  which  Plato  puts  into  the  mouths  of  the  Greek 
Sophists,  or  in  the  speeches  of  the  Athenian  envoys  in  the 
Melian  dialogue,  or  in  the  Principe  of  Machiavelli.     But  all 
the  weapons,  which  he  recommends,  are  not  thus  tainted ; 
and  no  one  can  read  him  without  owning  his  insight  into 
character,  his  knowledge  of  how  to  say  the  right  thing  at  the 
right  time,  how  to  make  the  most  of  an  advantage,  and  how 
to  mitigate  or  disguise  the  effect  of   having  the  sense  and 
the  merits  of  the  case  dead  against  you.     Frequent  reference 
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to  him  will  be  found  in  the  little  sketch  of  Rhetorical  rules, 
which  I  am  about  to  lay  before  the  reader :  a  sketch,  which 
in  no  way  pretends  to  give  a  full  and  thorough  view  of  a  very 
large  and  complex  subject ;  but  which  may  help  a  student, 
by  giving  him  hints  to  be  used  in  the  construction  of  a 
Rhetorical  manual  for  himself:  one  of  the  most  useful 
exercises  which  he  can  possibly  engage  in,  and  in  which  his 
interleaved  Quintilian  will  do  him  yeoman's  service. 

The  definition  of  Rhetoric  has  been  already  considered. 
It  is  the  Art  of  influencing  by  words  men's  wills,  feelings, 
and  opinions.  I  believe  that  modem  writers  do  well  in 
retaining  the  old  Aristotelian  divisions  of  Rhetoric  into  three 
branches,  "  a  division  which  is  determined  by  the  characters 
of  the  several  kinds  of  audiences  which  the  orator  has  to 
address,  and  by  the  end,  which  he  has  consequently  to  keep 
in  view  in  each  case."*  The  three  branches  are — ist,  the 
Demonstrative,  in  which  you  pre-suppose  that  your  audience 
already  hold  the  opinions  which  you  promote ;  so  that  no 
real  issue  is  at  stake,  although  you  may  wish  to  intensify 
their  faith  in  opinions,  and  to  procure  an  emphatic  expression 
of  their  2eal  in  favour  of  them.t  2nd.  Next  comes  the 
Deliberative,  which  is  principally  employed  in  addressing 
assemblies,  more  or  less  popular,  on  yet  undetermined  matters 
of  public  interest.  The  third  branch  (with  which  we  are 
chiefly  concerned)  is  Judicial  or  Forensic  speaking,  "  Judi- 
dale  aut  Forense  genus.**  This  is  far  the  most  complex. 
It  pre-supposes,  also,  a  trained  adversary,  whom  you  must 
credit  with  skill  enough  to  make  your  task  as  difficult  as 
possible  ;  and  it  pre-supposes  a  judge,  or  a  body  of  judges, 

•  Cope*8  AriatoUe,  Rhetoric,  p.  118. 

t  Thi^,  the  Demonstrative  branob,  is  often  treated  as  more  show-work  and  as 
litUe  deserving  of  stndy.  I  do  not  think  ao.  A  speech  of  verj  great  importance 
may  be  made  in  snpport  of  Besolutions  at  a  moeting  convened  avjwedly  for  a 
specific  purpose,  and  composed  entirely  of  persons  pledged  to  certain  views. 
Most,  also,  of  what  I  wonld  call  **  The  Oratory  of  Private  Life,'*  anJ  which  every 
man  ought  to  be  able  to  go  through  creditably  and  plausibly^  belongs  to  the 
DemonBtratiye  Branch. 
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free  to  decide  according  to  his  or  their  reasons,  belief, 
impulse,  caprice,  favour,  or  prejudices,  on  the  cases,  which 
you  and  your  adversary  can  set  up  on  either  side. 

As  a  rule,  the  partition  of  a  Forensic  Oration  is  fivefold. 
There  should  be  the  Proemium,  the  Narration,  the  Confirma- 
tion, the  Refutation,  and  the  Peroration.      But  there  is  no 
inflexible  routine  in  these  things  ;  and  all  parade  of  formality 
should  be  carefully  avoided.     Everything  should  be  made  to 
appear  natural,  even  when  most  artificial.     Ars  summa  est 
celare  artem.     But,  at  the  same  time,  you  must  not  run  the 
risk  of  offending  the  tribunal  by  seeming  to  take  things  too 
easy,  and  to  have  neglected  proper  preparation.     Quintilian 
truly  says  that  **  Odit  Jiidex  fere  litigantis  securitafem.'*     The 
special  use  of  the  Proemium  is  to  conciliate  the  favour  of 
those  whose  verdict  or  decision  you  hope  to  gain  ; — to  make 
your  hearer   "  benevoluniy  atteniunty  docilem.**    This,  indeed, 
is  to  be  an  object  throughout  your  speech  ;  for,  as  Campbell 
remarks,    '*  without    some    gratification    in    listening,   the 
attention  must  inevitably  flag."     But  it  is  most  important 
to  win  favour  on  first  introduction.     For  this  purpose  learn 
beforehand,  if  possible,  the- prevalent  bias  of  your  judge : 
watch   acutely  what   kind  of  language,   and  what  line  of 
action  seems  to  interest  and  please  him,  and  what,  on  the 
other  hand,  seems  to  fall  unheeded  by  him,  or  to  be  regarded 
with  displeasure.     As  Sir  James   Scarlett  phrased  an  old 
maxim,  "  Study  the  atmosi)here  of  the  Court."    Yet,  keep 
up   always    a    show  of  firmness,  and  (as  Quintilian  warns 
you,)   never  betray  any  distrust  of  the   goodness  of  your 
cause.     A  Proemium  is  not  always  necessary ;  and,  if  your 
case  is  frivolous  or  very  frail,  the  less  preface  you  cumber  it 
with,  the  better.     In  such  instances,  you  may  often  usefully 
take   a  starting-point  from   some  incident  that   may  have 
occurred  in  Court,  or  from  any  extraneous  little  event  that 
you  can  humorously,  and  not  ungracefully,  connect  with  the 
work  in  hand.* 

♦  8ee  the  De  InveiUione,  i.  17.  . 
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The  Narrative  of  the  main  facts  of  the  case  comes  next  in 
regular  order.  This  should  be  lucid,  brief,  and  have  an  air 
of  probability  {**  lucida^  brevis,  vensimilis**).  I  may  add  that 
it  should  be  given  in  a  calm,  though  earnest  manner.  This 
is  not  the  most  showy  part  of  a  speech  ;  but  it  is  one  of  the 
most  effective.  I  well  remember  hearing  Sir  William  FoUett 
open  the  case  for  the  defence  in  Bogle  V.  Lawson',  an  action 
for  libel  brought  against  the  proprietors  of  The  Times  news- 
paper, in  which  a  most  daring  and  elaborate  scheme  for 
circulating  forged  Bank  of  England  notes  on  the  continent 
had  been  exposed.  FoUett  traced  before  the  jury,  in  sentences 
of  apparent  simplicity,  but  of  consummate  skill,  every  step 
in  the  movements  of  the  conspirators,  every  artifice  and 
manoeuvre  towards  the  execution  of  their  plan,  the  main 
incidents  which  had  aroused  suspicion  in  various  quarters, 
and  every  proof  of  guilt,  which  the  sagacity  and  energy  of  the 
English  journalists  had  obtained  by  costly  researches  made 
in  every  capital  in  Europe.  Little  facts  (that  is,  little  if 
taken  separately),  and  seemingly  unconnected,  were  brought 
together  by  the  never  hasting,  never  hesitating,  never  incon- 
sistent speaker,  and  they  were  made  to  throw  terrible  light 
on  each  other.  All  this  was  done  with  almost  judicial 
calmness,  which  gave  tenfold  weight  to  the  words.  All 
who  heard  it,  felt  that  if  the  witnesses  anything  like  sustained 
the  opening  (and  from  the  fairness  of  the  Counsel's  manner 
all  felt  sure  that  such  would  be  the  case),  the  discomfiture  of 
the  Plaintiff  and  his  comrades  was  an  accomplished  fact. 
We  (I  mean  the  barristers  in  Court  not  employed  in  the 
case)  listened  at  the  time  like  the  lay  audience,  absorbed 
in  the  interest  of  the  story,  and  forgetful  of  the  advocate ; 
though  we  afterwards  often  admiringly  talked  over  that 
exhibition  of  forensic  excellence  by  the  **  Optimus  omnium 
Patronus.**  There  was  another  Counsel,  whom  of  course  I 
do  not  rank  with  Sir  William  Follett,  but  who  was  truly 
formidable  for  his  skill  in  opening  facts  in  a  complicated  and 
difficult   criminal   case.      This  was   the   late   Sir  William 
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Bodkin,  He,  too,  was  calm  in  manner,  clear  in  expression, 
apparently  frank  and  plain,  but  really  most  subtle  in  con- 
necting circumstances,  so  that  inferences  fatal  to  the  side 
whiqh  he  spoke  against  were  inevitable.  When  he  prosecuted, 
he  never  alienated  the  jury,  and  he  never  gave  his  opponent 
an  opportunity  for  an  appeal  to  them  by  reason  of  any 
exaggeration  or  any  display  of  zeal  on  the  part  of  the  Crown 
for  a  conviction.  I  say  this  from  experience :  for  I  have 
several  times  defended  against  him ;  and  I  know  how  1  used 
to  feel  the  ground  cut  away  from  under  my  feet,  while  he 
was  speaking,  and  was  quietly  making  good  point  after  point, 
which  destroyed  all  chance  of  my  being  able  to  establish  the 
points,  on  which  I  had  hoped  to  rear  an  effective  though 
declamatory  case  for  the  prisoner. 

Facts  are  proverbially  stubborn  things;  but  a  skilled 
Rhetorician  can.  often  make  them  to  a  considerable  extent 
subserve  his  will,  by  the  manner  in  which  he  arranges  them. 
Hamilton  bids  his  pupil,  in  "  Parliamentary  Logic,"  "  attend 
to  the  gradations  of  fact  or  of  argument.  The  same  things 
differently  disposed  have  a  very  different  effect."  He  warns 
him  that  "  By  speaking  of  events  in  the  order  in  which  they 
did  not  happen,  you  may  change  not  only  the  appearance  but 
the  nature  of  them."  Indeed  there  are  cases  in  which  it  is 
an  Advocate's  interest  to  make  his  narrative  as  little  natural 
as  possible.  It  must  often  be  slurred ;  though  this  should 
seem  to  be  done  accidentally.  It  must  sometimes  be  given 
piece-meal,  and  mixed  up  with  other  parts  of  the  speech,  so 
that  the  mention  of  each  unfavourable  fact,  which  cannot  be 
concealed  and  which  cannot  be  qualified  by  arrangement, 
may  be  followed  at  once  by  the  best  apology  for  it  that  is 
possible  (ut  vulneri  prasid  medicamentum  sit,  et  odium  statim 
defensio  mitiget.*)  Indeed  this  mixture  of  statement  and 
comment — narratio  and  confirmatio — is  sometimes  practised 
in  fair  but  complicated  cases.     It  was  the  general  system  of 

*  See  ihQ  De  InvetUione, 


Digitized  by 


Google 


50  STUDIES  THAT   HELP   FOR  THE   BAR. 

Isseus,  who  "  carried  to  a  high  perfection  the  combination  of 
luminous  recital  with  perspicuous  reasoning.'**  But  I  believe 
that  on  the  whole  Hamilton  is  (rhetorically)  right  in  recom- 
mending that  **  when  the  merits  are  with  you,  you  should 
separate  the  fact  from  the  argument ;  when  against  you, 
blend  them."  The  same  cynical  critic  of  the  Senate-house 
advises  you,  when  you  are  in  the  wrong,  to  use  comprehen- 
sive and  general,  because  they  are  equivocal,  expressions ; 
and  "to  multiply  divisions  and  distinctions  without  end."  He 
also  tells  you  that  "  Circumlocution  is  useful  if  you  wish  to 
deceive,  and  not  otherwise." 

Supposing  your  case  not  to  be  an  inordinately  bad  one,  and 
supposing  the  usual  course  of  Rhetorical  disposition  of 
materials  to  be  followed,  the  next  branch  of  the  speech  is 
the  "  Confirmation,"  the  building  up  of  arguments  to 
establish  and  strengthen  your  position.  This  is  closely 
and  sometimes  inseparately  connected  with  the  next 
branch,  which  is  called  the  "  Refutation,"  and  is  specially 
applied  to  the  demolition  or  weakening  of  the  proofs  which 
support  the  case  on  the  other  side. 

I  must,  however,  in  dealing  with  these  topics,  carefully 
remember  that  I  am  not  addressing  myself  to  Barristers  in 
actual  practice,  but  to  students  in  training  for  the  Bar. 
And  I  therefore  pass  over  here  much  that  usually  makes  up 
the  largest,  and  that  is  justly  considered  the  most  important, 
part  of  both  "  Confirmation  "  and  "  Refutation."  I  mean 
the  subject  of  the  examination,  cross-examination,  and 
re- examination  of  witnesses,  and  of  the  subjection  of  their 
testimonies,  of  their  claim  to  credit,  and  of  their  probative 
values  to  such  comparative  Anatomy,  and  to  such  more  or 
less  comprehensive  survey,  as  will  be  most  favourable  to 
the  Advocate's  purpose.  Quintilian,  when  he  comes  in  his 
fifth  book  to  speak  of  "  Confirmatio  "  and  "  Refutatio,"  says 
correctly  that   **Maxtmus  Patronis    circa    Testimonia   sudor 

*  Jebb'8  Attio  Oraton,  yoI.  2,  p.  287. 
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est.**  His  own  admirable  maxims  on  how  to  deal  with 
witnesses  are  well-known;  and  by  far  the  best  part  of 
Whately's  Rhetoric  consists  of  the  chapters  in  which 
he  discusses  Testimony,  the  character  and  demeanour  of 
witnesses,  credulity,  probability,  and  similar  topics.  I 
would  refer  also  (if  I  ought  to  advert  to  these  matters  at 
all)  to  the  excellent  practical  advice  about  witnesses,  which 
is  contained  in  Mr.  Bliss'  Lectures.*  Much  of  course  as 
to  the  mode  and  the  spirit  in  which  an  Advocate  should 
introduce,  should  marshal,  and  review  his  own  proofs,  and 
should  confront  those  of  his  adversary,  depends  on  the 
form  of  procedure  and  on  the  period  of  the  trial,  at  which 
each  address  is  made;  whether  before  or  after  his  own 
witnesses  have  been  called;  whether  before  or  after 
his  adversary's  case  has  been  heard  ;  and  on  whether  he  has 
the  last  word  or  not.  But  while  limited  in  the  kind  of 
remarks,  which  it  is  proper  for  me  to  introduce  here  as  to  the 
actual  management  of  a  case  at  the  trial,  I  am  free  to 
observe  that  the  value  of  skill  in  making  the  most  of 
favourable  proofs,  and  in  depreciating  those  which  are 
hostile  to  you,  is  not  limited  to  Forensic  Rhetoric,  but  is 
almost  equally  effective  in  the  Deliberative  Branch,  which 
an  English  Advocate  should  never  lose  sight  of ;  inasmuch 
as  political  eminence  may  always  be  hoped  for  by  a 
successful  counsel  in  a  free  country,  where  public  opinion, 
formed  and  expressed  in  free  assemblies,  has  powerful 
influence,  and  where  "Ear'  h  Xoyots  ^  IIoXtTCMu  A  similar  remark 
may  be  made  as  to  the  advantage  which  the  orator  often  has 
in  addressing  a  Deliberative  assembly,  if  he  can  lay  before 
them  a  clear,  graphic,  well-ordered  narrative  of  facts, 
which  is  **  Simplex  munditiis"  and  irresistible  in  its  charms. 
I  will  refer,  for  example,  to  the  renowned  description  by 
Demosthenes  in  the  **  De  CoronA  "  of   Philip *«  advance  on 

*  Leetores  on  Practice  at  Nisi  Piins,  by  H.  Bliis,  Esq.,  Q.O.,  London : 
Bodwortii  and  Sons, 
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Elatea,  of  the  panic  at  Athens,  of  the  next  day's  assembly, 
and  of  the  subsequent  proceedings  and  preparations. 

I  can  here  only  give  some  general  hints  as  to  Confirmation 
and  Refutation,  drawn  chiefly  from  the  same  writers,  whom 
I  have  already  been  using.  Hamilton  is  unscrupulous  and 
clever  as  usuaL  He  tells  you,  "  Either  overrate  and  aggra- 
vate what  is  asserted  against  you,  and  then  you  will  be  able 
to  show  that  it  is  not  true  ;  or,  underrate  it,  and  then  admit 
it  in  a  degree  and  with  an  apology."  He  repeats  this  maxim 
in  substance  more  than  once,  and  it  is  impossible  not  to  feel 
that  he  goes  the  detestable  length  of  training  his  young 
Debater  to  garble  his  adversary's  words,  but  to  do  it  dis- 
creetly. He  says  in  one  place,  "  In  order  to  attack  what 
others  have  said,  or  to  defend  what  you  have  said,  either  omit 
a  word,  or  add  one  ;  or  else  change  one  word  for  another,  a 
little  softer,  or  a  little  stronger,  as  may  suit  your  purpose." 

The  following  maxims  laid  down  by  him  are  less  object- 
tionable  : — "  When  a  strong  argument  or  a  pointed  answer 
occurs  to  you,  do  not  come  to  it  abruptly,  or  at  once. 
It  will  have  more  effect  to  state  first  some  reasons,  which 
though  less  forcible,  you  may  assert  ought  to  be  satisfactory, 
and  then  to  bind  up  the  whole  as  conclusive  and  irrefragable 
with  your  strongest  argument."  Pre-consider  what  you 
mean  "  should  be  the  finest  part  of  your  speech :  and,  in 
speaking,  connect  it  with  what  has  incidentally  fallen  in 
debate  :  and,  when  you  come  to  that  premeditated  and  finest 
part,  hesitate  and  appear  to  boggle  :  catch  first  at  some  ex- 
pression that  shall  fall  short  of  your  idea,  and  then  seem  at 
last  to  hit  upon  the  true  thing.  This  has  always  an  extra- 
ordinary effect,  and  gives  the  air  of  extempore  genius  to 
what  you  say." 

"  If  you  haye  no  argument  to  object  to,  object  to  a  word. 
Do  not  assent  to  anything  on  appearances,  or  on  slight 
grounds.  Guard  every  concession  you  make  by  some  re- 
striction. Let  it  always  be  an  object *to  watch  the  conces- 
sions of  your  adversary,  and  improve  them,  and  turn  them  to 
your  advantage.' 
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"  The  probability  of  a  thing  is  in  one  point  of  view  against 
its  fe^ng  true :  for  men  are  less  likely  to  have  examined 
4nt*it." 

"""Men  are  more  apt  to  amuse  themselves  by  enquiring 
into  the  cause  of  a  fact  than  to  dispute  it," 

"  When  you  cannot  convince,  a  heap  of  comparisons  will 
dazzle." 

"  Do  not  omit  totally,  but  only  throw  into  the  shade  the 
capital  circumstances  that  make  against  you." 

This  last  is  much  more  shrewd  advice  than  the  recommen- 
dation of  the  old  Rhetorician  (supposed  to  be  Anaximenes) 
whose  treatise  is  usually  published  together  with  that  of 
Aristotle  on  Rhetoric.  The  old  sophist  tells  you  to  pass 
over  what  you  cannot  contradict  or  parry ;  and  to  go  at  once 
to  safer  ground.  Many  follow  this  plan  from  inability  to  do 
better;  though,  as  Quintilian  says,  '*  Stultissime  prcscipitur 
quod  defendi  non  possit  silentio  dissimulandum"  Unless  you 
Jbtave  very  stupid  persons  to  decide  your  case  (and  unless  in 
an  English  Court  you  can  reckon  on  an  unusually  imperfect 
^r  feeble  summing  up.  by  the  judge),  your  reticence  will  be 
marked;  and  will  give  additional  weight  to  the  hostile 
topics.  Refer  to  such  topics  with  an  air  of  candour  and 
boldness  ;  but  do  it  briefly,  baldly,  and  never  allow  them  any 
•prominence.  Forensic  advocates  are  not  the  only  Rhetori- 
'Cians  who  practice  this  device.  It  may  often  be  found  in 
Macaulay's  History. 

The  list  of  Fallacies  used  in  Debate  is  a  very  long  one,  as 
may  be  seen  by  looking  at  the  Treatise  ot  Aristotle  called 
"Sophistici  Elenchi;"  and  there  are  some  not  mentioned 
by  the  old  philosopher.  I  shall  point  out  three  or  four  of 
the  Fallacies  that  are  most  extensively  and  most  mis-: 
chievously  practised ;  and  I  hope  that  it  is  almost  super- 
fluous for  me  to  add  that  I  point  them  out  to  our  Propositus, 
not  that  he  may  adopt  them,  but  that  he  may  expose  and 
bafile  an  adversary  whp  has  recourse  to  sych  unfair 
weapons. 
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There  are  two  great  classes  of  Fallacies.  One  consists  of 
cases,  where  the  same  word  or  phrase  is  employed  without 
explanation,  first  in  one  sense,  and  then  in  another.  These 
are  called  "  Fallaciae  Dictionis/'*  We  must  be  all  painfully 
aware  of  how  much  blundering  and  misrepresentation  are 
caused  by  these  (often  unintentionally)  even  in  common 
conversation.  Whately  warns  us  truly  that  familiarity 
with  a  word  or  term  is  a  very  different  thing  from  having 
a  clear  apprehension  of  its  meaning ;  and  he  cites  appro- 
priately the  weighty  remark  of  Lord  Bacon,  **  Men  imagine 
that  their  minds  have  the  command  of  Language;  but  it 
often  happens  that  Language  bears  rule  over  their  minds." 
The  best  discipline  against  this  mischief  is  that  scientific 
study  of  our  English  tongue,  of  its  etymology  and  syntax, 
as  well  as  of  its  literature ;  and  that  habit  of  exercising  our- 
selves in  the  composition  of  pure,  accurate,  and  perspicuous 
English,  which  I  have  so  often  and  so  earnestly  recom- 
mended. Logic  will,  no  doubt,  well  repay  in  this  matter  all 
the  toil  which  its  students  devote  to  it. 

The  same  remedial  studies  will  aid  us  from  falling  uncon- 
sciously into  any  of  the  other  great  class  of  Fallacies,  and  in 
discomfiting  an  opponent  when  he  can  be  detected  in  them. 
These  are  commonly  called  **  Fallacia  extra  Dictionem.'' 
The  first  that  I  will  notice  is  the  *'  Petitio  Principii,"  or,  in 
plain  English,  "Begging  the  Question;"  sometimes  also 
called  **  Arguing  in  a  Circle."  To  designate  it  scientifically 
and  fully,  I  should  say  that  it  jjpcurs  when  an  Advocate 
assumes  from  his  premiss,  that  which  is  identical  with  the 
conclusion  to  be  proved,  but  when  he  conceals  the  identity 
from  his  hearers.  It  might  be  supposed  that  Fallacies  of 
this  kind  must  be  so  transparent  as  to  be  ineffective.  But 
this  is  far  from  being  the  case.     Indeed,  there  is  no  other 

*  See  Grote*s  AriBtotle,  toI.  IL,  p.  81.  See  and  read  oarefollj  the  chapter  on 
Fallaciei  in  Wliately's  Logio  (not  his  Rhetorio,)  Book  d,  especially  seotioa  10. 
See  also  Jobn  Stuart  Mill's  Logic,  chapter  oa  Fallaciep. 
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form  of  Fallacy,  by  which   a  man  so  often  imposes  on 
himself,* 

Another  common  Fallacy  is  that  of  treating  one  Fact  as 
the  cause  of  another  Fact,  because  it  accompanies  it.  This 
is  called,  technically,  the  "Cum  hoc  ergo  propter  hoc" 
fallacy;  or  the  "Non  causa  pro  caus4."  It  is  best  illus- 
trated and  exposed  by  the  old  story  of  Tenterden  Church 
Steeple  and  the  Goodwin  Sands. 

Another  Fallacy  (often  used  in  elaborate  books  as  well  as 
in  ofT-hand  speeches,)  is  when  a  proposition  which  is  true 
respecting  a  person  or  a  thing  under  certain  circumstances, 
and  with  certain  limitations,  is  treated  as  true  absolutely 
and  universally.  This  is  called  the  Fallacy,  *M  dicto 
Secundum  quid  ad  dictum  Simpliciter.'' 

The  last  of  the  Fallacies  **  Extra  Dictionem,"  pointed  out 
by  Aristotle,  that  I  shall  mention,  is  the  *'  Fallacia  Plurium 
Interrogationum,"  which  may  be  named  simply  "  the  Fal- 
lacy of  Interrogation,  vi^.,  the  Fallacy  of  asking  several 
questions  which  appear  to  be  but  one ;  so  that  whatever  of%e 
answer  is  given,  being,  of  course,  applicable  to  one  only  of 
the  implied  questions,  it  may  be  interpreted  as  applied  to  the 
other.*' t  This  is  most  frequently,  and  most  dishonestly 
done  in  the  examination  of  witnesses,  and  in  comments  on 
that  examination  made  by  Counsel  when  the  witness  has  no 
opportunity  of  explaining  himself. 

There  is  one  more  "  Artifice  "  which  I  must  mention ;  and 
I  prefer  to  call  it  "  Artifice  "  to  placing  it  in  the  dishonour- 

^  Whately's  obMrrationB  on  this  (Logic,  p.  182,  et  teq,)  are  peculiarly  good. 
He  well  remarks  that  **The  English  langaage  is  the  more  suitable  lor  the 
FU]a<7  of  Petitio  Principii,  from  its  heing  formed  from  two  distinct  languages, 
and  Uios  abounding  in  synonymous  expressions,  which  have  no  resemblance  in 
■onnd  and  no  connexion  in  etymology ;  so  that  a  Sophist  may  bring  forward  a 
proposition  expressed  in  words  of  Saxon  origin,  and  give  as  a  reason  for  it  the 
Tery  same  proposition  stated  in  words  of  Norman  origin :  e.  g,  **  to  allow  every 
man  an  unbounded  freedom  of  speech  must  always  be,  on  the  whole,  advan- 
tageous  to  the  State ;  for  it  is  highly  condnoiTe  to  the  interests  of  the  community, 
that  eaoh  indiridiial  should  enjoy  a  liberty  perfectly  unlimited,  of  expressing  his 
tentimeotf/' 

t  Whffctely. 
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able  list  of  Fallacies,  such  as  I  have  just  been  describing.  I 
hope  that  it  is  not  very  blameable  morally;  for  I  must 
confess  to  having  won  many  a  verdict  by  it  long  years  ago, 
when  I  had  a  considerable  practice  in  defending  prisoners. 
This  consists  of  taking  the  proofs  against  your  client  one  by 
one,  and,  if  possible,  in  various  parts  of  your  speech.  You 
urge  upon  the  jury  how  insufficient  the  particular  piece  of 
proof  is  to  justify  them  in  taking  away  a  man's  life,  liberty, 
&c,,  but  you  say  nothing  about  the  mass  of  proof  collectively. 
This  plan  of  action,  when  an  advocate  has  a  heavy  case 
against  him,  is  recommended  by  high  authority.  Quintilian 
says  of  hostile  facts,  "  Quce  turbd  valebunt,  diducenda  erunt :" 
and  "  Urgent  universa  :  singula  qucsque  dissolves"  But  it  is 
a  tactic  to  be  tried  only  when  you  are  in  great  difficulties  ; 
for  it  will  be  inevitably  defeated  by  a  reminder  that  the  case 
is  to  be  judged  according  to  the  general  eifect  of  the  proofs 
in  combination  or  in  contrast  with  each  other,  and  not  merely 
by  weighing  separately  each  particle  of  testimony.  The 
Auctor  ad  Herennium  gives  in  his  4th  book  (chapter  41)  a 
very  powerful  specimen  of  the  arguoient  in  reply  to  the 
Artifice  of  Distributions. .  He  calls  this  argument  the  *'  Fre- 
quentatio." 

The  last  of  the  parts,  into  which  a  speech  is  commonly 
divided,  is  the  Peroration.  "  Here,"  says  Quintilian,  "  all 
the  fountains  of  eloquence  must  be  opened,"  and  he  warns 
us  that  the  peroration  must  not  be  mere  repetition.  This  is 
the  place  for  working  on  the  jurors'  passions  and  feelings : 
reasonings  and  proofs  should  have  gone  before.  He  again 
urges  the  importance  of  thus  winning  the  Judgment  through 
the  Will :  "  Probationes  efficiunt  sane  ut  causam  mostram  melio- 
rem  esse  judices  putent,  Affectm  prcsstant  ut  etiam  velint :  sed  id^ 
qtwd  voltmty  credunt  quoque,''  * 

*  Tba  whole  passage  on  tliis  subject  in  the  6th  book  of  Qnintilian  is  very  fine. 
HATOiltoii,  too,  deseryes  attention  again  here.  While  attributing  the  greatest 
imporUtnce  to  the  Passions,  he  is  himself  cynical  and  sneering  to  the  end.  He 
iltn;f  Rums  n]i  the  whole  snbjeot :— *'  Begin  with  an  exordium  to  gain  the  good 
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Quintilian  makes  it  a  maxim  that  the  Advocate  must  feel 
the  Passions  which  he  wishes  to  excite.  The  great  critic 
gives  advice  how  this  is  to  be  done.  The  speaker  must  be 
able  at  will  and  at  discretion  to  conjure  up  before  his  mind's 
eye  all  the  phantasise,  all  the  minutiae,  as  well  as  the  main 
facts  of  the  scene.  He  who  can  do  this  well,  is  what  Quin- 
tilian calls  'Ev<^iToortWos.  We  should  say  of  him  that  he  has 
a  poetic  temperament :  and,  unquestionably,  the  imaginative 
and  representative  powers  of  such  a  temperament,  with  the 
contagiousness  of  its  fervour,  are  very  valuable  for  an  orator. 
And  yet,  he  must  not  abandon  his  mind,  as  the  poet  does,  to 
their  inspiration.  He  must  all  the  time  have  an  inner  self, 
where  he  calmly  judges  every  event,  and  rules  the  springs  of 
each  manifestation  of  feeling.  As  you  watch  the  conduct  of 
causes,  and  still  more  when  you  come  to  take  part  in  them, 
you  will  be  more  and  more  struck  with  the  similitude  between 
the  qualities  of  a  great  general  and  those  which  are  needed 
in  a  great  advocate.  Keen  and  rapid  insight  into  human 
nature,  the  power  of  promptly  comprehending  masses  of 
circumstances,  the  due  blending  of  daring  and  discretion,  the 
skill  to  change  tactics  according  to  the  varying  emergencies 
of  the  conflict — these  are  a  few  of  the  points  of  likeness. 
But  pre-eminent  is  the  necessity  of  perfect  self-possession,  of 
ordering  the  impulsive  disposition,  which  is  so  natural  to 
men  of  genius. 

I  was  led  to  reflect  on  this  by  a  passage,  which  I  read 
lately  in  the  "  Memoirs  of  the  First  Napoleon,"  about  the 
nervous  and  needless  retreat  of  Marshal  d'Etrfees,  at  Hame- 
lin,  in  1757,  when  part  of  his  line  of  communication  had  been 
suddenly  broken  and  his  original  plans  for  advancing  had 
been  thereby  disarranged.     Napoleon  observes  that — 

opinion  and  affections  of  the  audience.  Btate  the  point  in  question  clearly, 
briefly,  bnt  artfully  ;  produce  your  proofs,  your  arguments ;  then  sbould  follow 
your  peroration,  in  wbioh  you  recapitulate  succinctly  wbat  is  for  your  purpose. 
Bnforce  the  strong  points,  and  slip  over  the  weak ;  and  then  make  a  push  at  the 
passiona  of  your  audience  ;  at  their  pride,  pity,  or  ambition,  or  their  prevailing 
pasrions,  whatever  they  may  be,  get  them  on  your  sidt,  and  yon  need  not 

fMT  UMir  ZfMOD." 
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"  The  first  quality  of  a  gcneral-in-chief  is  to  have  a  cool 
headi  on  which  each  object  makes  its  due  impression  and  no 
more.  He  must  never  become  excited,  and  never  turn  aghast, 
or  feel  intoxicated  by  sudden  news  of  either  ill  or  of  good. 
He  must  arrange  the  sensations  which  he  receives,  either 
successively  or  simultaneously,  during  a  battle,  and  take  care 
that  each  occupies  only  its  merited  place.  Good  sense  and 
reasonable  conduct  are  the  results  of  numerous  impressions, 
which  all  receive  fair  attention.  There  are  men  whose 
physical  and  moral  constitution  is  such  that  out  of  anjrthing 
that  happens  they  construct  a  tableau  of  all  that  is,  and  is  to 
be.  Whatever  may  be  the  science,  or  the  intelligence,  or  the 
courage,  or  the  other  good  qualities  of  such  men,  they  are 
naturally  unfit  to  command  armies  and  to  direct  the  great 
operations  of  warfare."* 

I  have  noticed  similar  indiscretions  in  Court.  A  witness 
suddenly  turns  adverse,  or  an  expected  point  fails.  Forth- 
with the  advocate,  a  brilliant  but  over-zealous  and  excitable 
man,  brings  rapidly  before  his  mind  all  the  probable  and  all 
the  possible  ill  consequences  of  the  awkward  event,  and 
embarrasses  himself  by  contemplating  them,  instead  of 
calmly  turning  to  other  modes  of  continuing  the  controversy. 
Such  men  are  often  men  of  genius,  but  they  are  perilously 
wanting  in  forensic  aptitude.  A  young  advocate,  who  is 
conscious  of  such  a  disposition,  should  strive  very  hard  to 
master  it  (and  almost  every  mental  tendency  may  be  mastered), 
or  else  he  had  better  change  his  profession. 

The  old  Rhetoricians  give  copious  instructions  as  to  the 
Orator's  Elocution,  that  is,  on  his  conveyance  by  words  of 
his  thoughts  to  the  minds  of  his  audience;  and  they  include, 
under  this  head,  first,  his  Language,  both  as  to  etymology 
and  as  to  style,  and  secondly^  his  Delivery,  both  as  to 
utterance  and  as  to  action.  I  have  already  said  much  on 
the  subject  of  language,  and  my  limits  do  not  pentiit  me 

^  JC^ommen^Airet  do  Napolten  L,  Uil,  p.  •59. 
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to  resume  the  topic  here  further  than  earnestly  attesting 
its  importance,  and  recommending  the  student  to  read 
diligently  what  is  written  on  it  in  the  third  book  of 
Aristotle's  Rhetoric;*  in  the  third  book  of  Cicero  D$ 
Oratore;  in  the  fourth  book  of  the  "  Auctor  ad  Herennium/* 
and  in  the  9th  and  loth  books  of  Quintilian.  Among 
modem  writers,  Whately,  in  part  three  of  his  Rhetoric, 
gives  many  shrewd  and  serviceable  observations ;  but  on  this 
matter  the  second  book  of  Campbell  deserves  special  study. 
He  gives  excellent  rules  accopanied  with  convincing  reasons, 
about  "  the  lawful  authority  of  Usus,  to  which  there  is  a 
general  right  of  appeal  from  the  laws  and  decisions  of 
Grammarians ;  "  about  **  Purity  in  English,"  and  how  it  may 
be  violated ;  about  the  all-importance  of  Perspicuityti  and 
the  common  causes  of  obscurity.  I  will  add  a  few  cautions 
to  the  young  speaker.  Be  very  sparing  of  Metaphors  and 
Similes.  Your  style  will  seem  uncultivated  if  they  are 
wholly  absent ;  but  (as  Corinna  warned  Pindar  about 
M)rthical  episodes)  "  we  ought  to  sow  with  the  hand,  and 
not  with  the  whole  sack."  A  false  Metaphor,  or  a  foolish 
Simile  will  give  your  opponent  a  terrible  opportunity  for 
raising  a  laugh  at  your  expense;  and  the  Orator,  who 
is  well  laughed  at,  is  ruined,  at  least  for  the  case  in 
hand.  Practice  variety  in  your  speaking,  both  as  regards 
words  and  tone.  If  your  periods  are  in  general  copious 
and  well-rounded,  introduce  now  and  then  a  short  pungent 

*  See  the  exoelldiit  notes  on  this  in  Mr.  Cope's  Edition,  pp.  277  to  831. 
Yon  may  add  witli  advantage  a  re-pernsal  of  what  Professor  Jehh  in  his 
**  Attic  Orators  "  has  written  on  the  style  of  Antiphon  (vol.  1,  p.  82) ;  on  the 
sfyle  of  Lysias  (chapter  Tiii.) ;  that  of  Isocrates  (chapter  ziv) ;  and  of  Isens 
(diapter  xz).  Mark  also  what  he  says  abont  the  causes  of  the  **  Depreciation  of 
Style/*  in  Greek  prose  after  the  times  of  Demosthenes  (toI.  2,  p.  438). 

t  Mr.  TreTelyan*s  lately  published  Memoirs  of  Lord  Macanlay  giye  copious 
proofs  of  the  laudable  and  snccessfol  pains  taken  by  that  great  writer  to  make 
all  his  sentences  instantly  intelligible  to  what  are  called  the  commonest  under- 
standings. Ifideed  Macaulay's  system  of  composition  is  a  memorable  example 
of  the  combination  of  the  highest  abilities  with  the  most  earnest  industry.  See 
•spMiAUj  Mr.  TreTolyfi«i*«Moond  Tol.,  pp.  280,  &8S,  and  p.  224. 
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sentence  with  condensed  meaning.  This  will  fasten  itself 
in  your  hearers*  memories,  and  will  tell  on  them  when 
the  recollection  of  your  smooth  ample  phrases  has  passed 
away.  These  pungent  bits  may  even  be  rough  or  quaint, 
so  that  they  are  striking.  Alliteration  may  often  be 
used  effectively  here.  Many  of  Sydney  Smith's  and 
Cobbett's  most  successful  sayings,  which  stuck  like  wasp- 
stings,  owe  half  their  success  to  alliteration.  Antithesis, 
too,  may  be  here  well  employed.  But  both  Alliteration  and 
Antithesis  are  to  be  used  occasionally  only,  and  with 
discretion.  If  you  make  them  predominant  elements  of  your 
style,  you  will  poison  it.  Jokes  also  and  facetious  passages 
do  great  service,  if  they  are  not  only  good  in  themselves  blit 
well-timed.  If  systematic,  they  are  detestable.  Sarcasm 
and  Irony  are  powerful  weapons  of  much  more  frequent 
utility :  but  take  care  that  your  Sarcasm  is  not  coarse  or 
palpably  ungenerous,  and  that  your  Irony  is  not  so  fine- 
drawn that  common  hearers  will  suppose  you  to  be  in 
earnest. 

All  that  has  been  written  here,  and  most  of  what  you  will 
read  in  Treatises  on  Rhetoric,  presupposes  great  care  and 
labour  in  oratorical  preparation.  The  question  arises  (and 
it  was  asked  of  old)  whether  this  assiduous  habit  of  prepa- 
ration may  not  unfit  a  man  for  extempore  speaking ;  and,  as 
all  agree,  the  man  who  does  not  possess,  and  who  finds  that 
he  cannot  acquire  the  power  of  speaking  off-hand  with 
fluency  and  tolerable  effectiveness  when  occasion  requires  it, 
had  better  give  up  the  study  of  oratory.  Read  what  Quin- 
tilian  has  written  on  this  subject  in  his  seventh  book.  He 
will  teach  you  that  long  training  (if  wisely  conducted)  will 
not  incapacitate,  but  will  qualify  you  for  the  best  possible 
exertion  of  your  natural  powers,  when  suddenly  called  into 
action.  **Ars  semel percepta  non  labitur.**  And  it  is  very  rarely 
indeed  that  a  man  is  called  on  to  speak  without  having  some 
warning  before  hand.  A  very  short  time  for  preparation  will 
suffice  for  a  skilful  debater.    You  may  think  over,  and  may 
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atrange  the  bulk  of  your  speech  while  you  are  delivering 
your  procmiun ;  and  some  common-places,  which  you  may 
easily  remember,  will  serve  for  a  proemiun.  If,  under  such 
circumstances,  you  are  a  little  slower  than  usual  in  your 
delivery,  it  will  seem  respectful  to  your  audience : — "  Tardior 
pron  unciatio  moras  habet,  ut  tamen  deliberare  ^non  hcesUare  vide- 
amur.*'  But,  above  all  things,  use  whatever  modicum  of 
time  you  can  gain,  in  determining,  and,  if  possible,  in  com- 
posing your  conclusion.  Hamilton's  advice  on  this  is  excel- 
lent. "  Consider  of  your  conclusion,  that  you  may  be  ready 
to  finish,  whenever  you  may  find  it  convenient."  You 
should  do  this  under  all  circumstances  and  for  every  kind  of 
speaking.  Without  it  all  may  be  marred.  For  example^ 
how  common  it  is  for  a  man  in  an  after-dinner  speech  after 
winning  favourable  opinions  by  some  clever  and  well-poised 
sentences,  not  to  know  how  to  finish  gracefully,  but  to  go 
maundering  on  with  repetitions  and  platitudes,  until  he  sets 
every  one  against  him. 

If  you  have  more  time,  but  not  enough  for  preparing  a 
complete  speech,  prepare  and  arrange  your  best  possible 
sentences  to  be  used  in  the  most  favourable  and  important 
parts  of  your  subject.  I  have  already  quoted  some  advice 
from  Hamilton  showing  how  to  introduce  these  "  Purpurei 
Panni  "  to  the  best  advantage,  so  as  to  disguise  their  arti- 
ficial character,  and  make  them  seem  natural  portions  of 
the  whole  speech. 

Many  indeed  of  our  most  effective  modem  orators  have 
never  done  more  in  the  way  of  preparation,  than  determine 
mentally  the  arrangement  and  tone  of  what  they  mean  to 
say,  and  work  up  as  well  as  possible  such  special  parts  as 
seemed  likely  to  be  most  effective.  Thus  we  read  jn  Hoey's 
memoir  of  Plunkett  that — 

"  Of  the  method  of  his  public  speaking  he  [Plunkett]  told 
Shiel,  who  told  George  Henry  Moore  (so  that  the  tradition 
reaches  us  through  a  line  of  orators  accomplished  in  the  art), 
that  he  always  carefully  prepared  to  the  very  syllable  the 
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best  passages,  and  the  best  only  of  his  great  speeches ;  and 
used  these  as  a  kind  of  rhetorical  stepping  stones,  trusting  to 
his  native  force  and  fluency  for  sustaining  the  style/* 

I  ought  now,  in  order  to  fill  up  my  full  plan,  to  discuss 
the  comparative  merits,  as  models,  of  the  speeches  of 
Plunkett,  and  many  other  modem  Orators,  as  well  as  of 
the  ancient.  But  to  do  this  properly  would  require  very 
many  pages,  and  I  am  already  out  of  bounds.  I  will  only 
cite  and  recommend  besides  Demosthenes,  the  speeches  of 
Lysias,  Isaeus,  and  iEschines,  among  the  Greeks:  the 
orations  of  Cicero,  Pro  Milone,  Pro  Flacco,  Pro  Fonteio, 
Pro  Coeiio,  Pro  Cluentio,  the  orations  against  RuUus,  and 
the 

Oonspiooe  diTina  Philippioa  Fam» 
VoMtar  a  primA  qua  proxima. 

In  English  oratory  I  would  specify  Burke's  Speeches  in 
1774  on  American  Taxation,  his  speech  in  1775  on  moving 
the  resolutions  for  consolidation  with  the  Colonists ;  Pitt's 
Speech  on  the  Abolition  of  the  Slave  Trade,  Grattan  on  the 
Declaration  of  Irish  Rights,  Erskine's  Defences  of  Stockdale 
and  of  Hardy,  Curran's  Speech  for  Finnerty,  Plunkett's 
summing-up  of  the  evidence  when  he  was  Junior  Counsel 
against  Emmet,  and  Canning's  Speech  at  Plymouth  in  1823, 
and  his  Speech  in  the  House  of  Commons  on  April  28th  in 
that  year  on  the  Foreign  Policy  of  England,  and  the  chances 
of  a  general  European  war. 

There  has  been  great  difference  of  opinion  among  able  men 
as  to  the  good  and  the  ill  effects  of  frequent  and  early  partici- 
pation in  the  sham-fights  of  debating  societies.  My  own 
opinion  is  decidedly  in  favour  of  attending  them,  provided 
(and  the  proviso  is  very  important)  that  the  student  always 
remembers  the  nature  of  the  place  and  its  proper  purpose. 
Generally  speaking,  there  is  not  the  slightest  practical 
interest  felt  in  a  debating  society  as  to  what  may  be  the  vote 
of  the  majority.  The  speaker  is  apt  to  think  of  nothing  but 
of  getting  applause;  and  for  this  purpose  he  ranges,  fancy 
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led,  into  all  kinds  of  collateral  topics,  and  is  likely  to  devote 
an  undue  proportion  of  his  oratory  to  saying  smart  things 
about  the  other  debaters.  This  vice  of  wandering  from  the 
subject  is  a  very  pernicious  one,  as  he  will  find  when  he  has 
to  speak  in  real  earnest  in  after-life.  The  student,  when  at 
a  debating  societ}%  should  ever  keep  before  his  mind  the  fact 
that  his  purpose  is  not  to  win  plaudits  in  that  mimic 
encounter,  but  to  get  well  trained  for  actual  conflicts  here- 
after. He  must  keep  to  the  strict  purpose  of  the  theme  of 
discussion  with  unceasing  watchfulness  over  himself.  When 
used  in  this  spirit  of  self-control,  a  debating  society  furnishes 
a  young  man  with  an  education,  such  as  it  is  impossible  for 
him  to  get  elsewhere,  in  readiness  of  speech,  in  delivery, 
and  in  the  power  of  thinking  while  he  is  on  his  legs.  I 
believe  every  exercise  to  be  useful  which  aids  in  giving  any 
of  these  qualifications.  We  know,  for  instance,  on  Lord 
Holland's  authority,  that  Charles  James  Fox  was  in  youth 
passionately  fond  of  private  theatricals.  Those  who  share 
(or  who  have  shared)  in  this  fondness  for  the  amateur  stage, 
may  hear  with  interest  Lord  Holland's  opinion  that  those 
early  tastes  and  habits  were  of  great  service  to  his  illustrious 
kinsman  on  the  stage  of  real  life,  by  giving  a  familiar  know- 
ledge of  our  dramatic  literature,  which  enriched  his  voca- 
bulary and  supplied  him  with  an  unusual  store  of  apposite, 
though  not  hackneyed,  quotations.  Lord  Holland  adds  that 
''  his  practice  of  acting  was  not  less  useful  to  him  as  an 
orator  in  the  modulation  of  his  ^ice."  Lord  Holland  might 
have  alluded  also  to.  the  great  advantage,  which  everyone, 
who  is  destined^t^a  career  of  which  public  speaking  forms 
an  impbrtsOit  part,  derives  from  getting  used  to  the  sound  of 
Nhis  own  voice,  and  from  conquering  early  in  life  that  terrible 
impediment  to  oratory  which  is^so  expressively  termed 
"  stage  fright." 

I  have  in  the  opening  part  of  this  Essay  spoken  of  the 
continued  study  of  Ethics  as  an  indispensable  part  of  the 
education  which  is  to  lead  to  the  Forum,  and  as  a  requisite 
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never  to  be  abandoned  amid  the  toils  and  turmoils  of  the 
Forum  itself.  I  wish,  in  conclusion,  to  repeat  that  state- 
ment, and  especially  the  last  part  of  it.  However  honourably 
an  Advocate  may  practise  his  profession,  the  habit  of  arguing 
in  favour  of  a  prerappointed  conclusion,  instead  of  letting  the 
conclusion  depend  on  a  free  and  full  examination  of  the 
arguments  on  all  sides,  has  an  unhealthy  eifect  on  the  mind. 
Much  of  what  Plato  wrote  in  this  respect  about  the  rhetori- 
cians of  his  age  comes  unpleasantly  home  to  modem  advo- 
cates.* In  order  to  counteract  as  far  as  possible  this  evil 
influence,  always  keep  up  some  line  of  study,  in  which  you 
seek  after  truth  for  the  sake  of  truth,  and  for  the  sake  of 
truth  alone.  Verum  propter  verutn.  The  exact  sciences,  the 
great  sciences  of  natural  philosophy — for  instance,  As- 
tronomy, philology  in  her  numerous  departments — and  many 
more  domains  of  knowledge  will  give  you  ample  choice  for  a 
worthy  subject.  Do  this ;  and  in  your  conduct  also  as  to 
morality  and  religion,  show  that  you  appreciate  the  principles 
of  the  Jurists  of  old  Rome,  who  taught  that  *' jurisprudentia 
est  divinarutn  atque  humanarum  rerum  notitia,  justi  atque  injusti 
scientia;^^f  and  by  whom  its  primary  functions  were  recog- 

*  Bee,  for  instaiioe,  the  **  Thefetetne  *'  of  Plato,  where  Socrates  speaks  of  the 
nobler  position  of  the  real  lovers  of  Truth : — *'  We  stand  in  pointed  contrast  with 
politicians  and  rhetors  in  the  public  assemblj  or  Dikastery.  We  are  like  free- 
men :  they,  like  slares.  They  have  before  them  the  Dikasts,  as  their  masters, 
to  whose  temper  and  approbation  they  are  constrained  to  adapt  themselves. 
They  are  also  in  presence  of  antagonists  ready  to  entrap  and  conf  ate  them.  The 
personal  interests,  sometimes  even  the  life,  of  an  individnal  are  at  stake ;  so  that 
everything  mnst  be  sacrificed  to  the  purpose  of  obtaining  a  verdict.  Men 
brought  up  in  these  habits  become  sharp  in  observation  and  emphatic  in  expres- 
sion, but  merely  with  a  view  to  win  the  assent  and  approbation  of  the  master 
before  them  as  to  the  case  in  hand.  No  free  aspirations  or  spontaneous  enlarge- 
ment can  have  place  in  their  miods.  They  become  careless  of  true  and  sound 
reasoning — slaves  to  the  sentiment  of  those  they  address — and  adepts  in  crooked 
artifice  which  they  take  for  wisdom  "  (II.  Grote's  "  Plato,"  p.  389).  Sir  Alexander 
Grant's  second  essay,  near  the  beginning  of  the  first  volume  of  his  recent  edition 
of  the  '*  Nicomachean  Ethics,"  deserves  reference.  At  page  127  ho  says,  very 
truly,  **  Rhetoric  usually  juggles  the  mind  of  the  speaker  as  well  as  of  his 
audience.    It  takes  off  the  attention  of  both  from  examining  the  truth." 

t  Ulpian,  as  dted  in  the  Digest  I.  i.  ]. 
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nized  as  being  ^*  erga  Deum  religio;  ut  parentibus  et  patria 
pareamus.'*  *  If  my  Propositus  will  school  himself  in  this 
spirit,  I  have  little  fear  as  to  his  deriving  untainted  advan- 
tage from  the  advice  which  I  have  been  bringing  together 
respecting  *'  Studies  that  help  for  the  Bar." 

E.  S.  CreAsy. 


III.— THE  PUBLIC  WORSHIP  FACILITIES  BILL,  t 

TTARIOUS  attempts  have  been  made  within  the  last  few 
'  years  towards  what  are  called  **  Facilities  of  Public 
Worship,*'  and,  as  might  be  expected,  many  fanciful  pro- 
posals, and  many  wild  schemes  even,  have  been  put  forth. 
The  subject  has  been  much  before  Parliament ;  it  seems 
not  unlikely  that  some  more  effectual  effort  may  be  made  in 
the  next  Session ;  and  a  calm  consideration  of  it  previously 
will  not  be  unacceptable.  We  must  set  out  on  the  principle 
that  the  facilities  sought  are  according  to  the  doctrines  and 
discipline  of  the  Church  of  England  ;  and  any  improvement 
which  may  be  judged  practicable  must  be  in  that  direction  ; 
in  fact  it  is  the  extension  of  Church-of-England  teaching 
which  is  endeavoured  after.  It  is  impossible  it  should  be 
otherwise :  Parliament  cannot  deal  in  any  such  respect  in 
the  interest  of  Dissenters.  Our  Church,  from  its  connection 
with  the  State,  has  a  right  to  claim  from  it  facilities,  and  is 
also  bound  to  assist  in  the  carrying  of  them  out.  Thus  there 
is  a  mutual  obligation.  The  Parochial  System  has  been 
established  with  this  view.  That  System  comprises  all  the 
means  for  Public  Worship,  and  other  religious  services  under 

*  Pomponias  as  cited,  ibid,  i.  i.  2. 

t  "  A  Bill  to  provide  Additional  Facilities  for  the  performance  of  Divine  Wor- 
bbip  according  to  the  Bites  and  Ceremonies  of  the  Ohnrcb  of  England,  1876.'' 
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responsible    care    in    individual  districts,   and    thus    both 
Minister  and  Church  are  confined  to  its  use  :  the  use  of  the 
Church  and  the  services  of  its  Minister  are  the  property  of 
each  one,  that  is,  so  long  as  they  conform  to  the  legal 
directions  under  which  they  are  established.     Thus  is  each 
one  entitled  to  equal  care  and  advantage.     But  now  comes 
the  difl&culty.     It  must  have  been  evident  to  those  who  had 
foresight  that  the  time  would  arrive  when,  from  the  increase 
of  population,  some  change  must  be  made  in  this  state  of 
things:    the   Church   would  become  insufficient,    and    the 
labour  would  be  too  great  for  the  Minister ;  and  this  has  in 
fact  happened.     So  far  as  has  been  practicable,  remedies 
have  been  applied.     New  Districts  have  been  formed  by  the 
division  and  sub-division  of  Parishes ;  new  Churches  have 
been  built  and  additional  Ministers  have  been  appointed. 
All  this  has  been  well,  but  has  not  entirely,  or  even  so  far 
as  it  has  gone,  met  the  case  satisfactorily :  it  has  still  left 
cause  for  just  complaint,  and  not  quieted  the  cry  for  what 
may  not  be  so  justly  claimed.     To  take  the  first  of  these 
points.     It  is  impossible,  casting  our  eyes  over  the  country, 
not  to  see  the  necessity  if  we  would  maintain  for  ourselves 
the  name  and  character  of  a  Christian  Community,  of  doing 
something,  indeed  a  great  deal,  towards  making  an  effectual 
provision  for  Public  Worship,  and  Personal  Ministrations, 
in  what  may  be  called  the^  out-lying  parts  and  places.     Not- 
withstanding all  that  has  been  done,  and  we  acknowledge  a 
great  deal,  spiritual  destitution  prevails  to  a  vast  extent. 
The  Parochial  System,  originally  sufficient  and  well  adapted, 
now  fails,  if  we  may  use  the  expression,  in  laying  hold  of 
every  one.    A  Parish,  without  being  of  any  great  size,  may 
now  be  ill  supplied  by  its  own  Church,  in  which  case  there 
is  really  as  much  reason  for  forming  a  fresh  scheme,  as  for 
that  under  which  we  are  now  living.     The  Law  regulating 
all  this  was  sound ;    had    it,   however,  contemplated  our 
present  condition,  it  would,  undoubtedly,  have  laid  down 
some  prospective  rules,  and  have  set  out  some  remedy  or 
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resource.  It  would  have  made  it  a  matter  of  course  that  for 
increasing  wants  increasing  means  should  have  bfitn  pro- 
vided. We  do  not  purpose  to  enter  into  one  part  of  the 
question  which  has  been  raised,  and  which  is  as  difficult  as  it 
may  be  by  some  considered  important,  viz.,  what  method 
should  be  adopted  for  the  satisfaction  of  any  who  may  have 
differences  with  either  the  doctrines  or  the  rules  of  the 
Established  Church ;  so  differing,  they  are  free  to  apply 
means  agreeable  to  their  own  consciences  so  long  as 
they  do  not  offend  against  public  order,  but  they  can  claim 
nothing  from  an  Establishment  to  which  they  give  no  sub- 
mission— that  is  clear  enough  ;  such  persons  must  be  left  to 
themselves.  While,  however,  we  say  this,  there  ought  to  be 
neither  endeavour  nor  wish  to  raise  stumbling  blocks  in  the 
way  of  any,  or  to  interfere  with  that  liberty  of  conscience 
which  is  the  right  of  every  Christian  man.  Let  it  not  be 
supposed  that  any  laxity  of  principle  is  contended  for,  or 
that  any  opening  is  sought  for  the  encouragement  of  internal 
dissensions,  or  any  approach  to  disunion.  Our  Establish- 
ment, indeed,  is  sufficiently  wide,  more  so,  perhaps,  than 
may  seem  desirable  to  many.  Thus,  there  is  the  less 
occasion  for  offensive  action.  It  will  be  seen  that  all  that  is 
now  intended,  is  to  advocate  the  duty  of  the  State,  seeing  it 
has  thought  fit  to  form  an  union  with  Religion,  and  to 
create  what  is  called  an  Establishment,  to  present  every  one 
desirous  of  it  with  the  means  and  opportunity  of  partaking 
in  its  advantages.  It  is  the  right,  we  insist,  of  every  one,  to 
claim  the  performance  of  the  duty.  The  question  is.  How 
is  this  to  be  carried  out  ?  And  that  is  what  is  now  to  be 
enquired  into.  It  is,  we  must  repeat,  the  undoubted  right 
of  every  one  professing  to  be  a  Member  of  our  Church 
Establishment  to  assert  his  claim  to  be  admitted  to  the 
benefits  that  have  been  provided  for  it ;  this  is  true  generally^ 
as  to  the  Establishment  itself ;  and  it  is  true,  also,  we  argue, 
as  to  its  particular  appliances.  For  the  full  and  proper 
working  of  the  Church,  the  Parochial   System  has  been 
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formed ;  it  gave  a  Church,  to  which  all  within  each  Parish 
were  entitled  to  resort ;    it  gave  a  Form  of  Service  with  it, 
to  which,  it  might  be  reasonably  concluded,  all  could  give 
their  assent ;  and  it  set  up  a  Minister,  or  Ministers,  within 
each,  to  whose  services,  applicable  not  only  in  public  per- 
formance, but  in  personal  and  private  use,  they  could  on  all 
occasions  apply ;   in  all  those  ministrations,  and  in  every- 
thing connected  therewith,  everyone,  without  difference,  was 
designed  to  participate.     We  may  suppose  that  for  a  while 
these  provisions  answered  all  requirements ;  the  population 
being  gathered  within  reach   of  the   Church,   the   Church 
itself  and  its  ministerial  arrangements  were  adequate  to  the 
necessities  of  the  day;    but  now  comes  the  difficulty,  the 
population  increased,  the  Churches  became  inadequate  to  the 
demand  upon  them,  not  only  from  the  very  circumstance  of 
that    increase,   but    likewise    from   settlements   in   distant 
portions  ^of  the  parish.     It  is   true  that    Chapels   of  Ease 
were  frequently  built  in  order  to  meet  this  want ;    but,  from 
the  isolated  position  of  many  of  them,  and  the  inadequacy  of 
the  means  for  the  support  of  the  Minister,  and  from  the 
unfitness  which  it  must  be  confessed  existed  both  as  to  the 
Minister,  and  the  aiTangement  itself,   spiritual  wants  still 
greatly  prevailed.    It  is,  moreover,  to  be  admitted,  that  from 
time  to  time  new  Churches  have  sprung  up,  and  even  new 
Districts  have  been  formed,  and  thus  vast  and  most  bene- 
ficial effects  have  been  produced.     Still  the  want  prevails. 
Still  Church  room  is  called  for,  still   additional  Ministers 
are  required  ;    and  although  much  facility  is  given  in  these 
two  respects,   a  great   evil  exists,  there  are  numbers  and 
numbers  whom  the  Church  and  its  Ministers  cannot  reach ; 
and  it  is  said,  with  great  truth  and  earnestness  of  complaint, 
"  why  are  not  further  and  more  effectual  means  set  in  motion 
by  which  we  may  enjoy  equal  privileges  with  our  fellow 
Churchmen  ?  "     Now  we  come  to  the  point.     The  Parochial 
System   has  not   supplied   all   that   it  proposed,  we  mean 
ecclesiastically  of  course,  we  need  hardly  say,  and  it  is  at 
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least  in  accordance  with  the  principles  of  reason  and  of 
right  that  some  re-consideration  should  be  taken.  We  do 
not  wish  to  disturb  proper  rights  ;  but,  in  all  public  matters, 
where  the  public  benefit  and  the  public  necessities  cannot  be 
met  without  some  dealing  with  them,  no  resistance  ought  to 
be  offered,  while,  on  the  other  hand,  no  harsh  or  injurious 
interference  ought  to  be  practised.  We  have  said  that 
Churches  have  been  built,  and  districts  have  been  formed  in 
large  numbers  to  meet  existing  exigencies,  but  we,  never- 
theless, insist  that  exigencies  do  still  exist  to  a  large  extent, 
and  that  obstacles  do  stand  in  the  way  of  them  which 
cannot  be  removed  but  by  legislative  authority :  it  is  to  such 
our  purpose  applies,  and  to  the  pointing  out  of  a  method  by 
which  they  may  be  met. 

In  order  to  a  more  intelligent  consideration  it  will  be  well 
to  refer  to  the  evidence  given  before  a  Committee  of  the 
House  of  Commons  in  the  Session  of  1875.  A  measure  for 
additional  facilities  was  introduced  into  that  House,  and 
referred  to  a  select  Committee.  This  Committe  is  remark- 
able for  the  length  of  time  it  sat,  for  the  great  variety  of 
evidence  it  received,  and  for  the  patience  with  which  it 
conducted  its  investigations ;  and  it  is  not  a  little  noteworthy 
that  it  arrived  at  no  real  conclusion.  We  think  it  wisely  aimed 
at  none.  We  may  even  go  further  and  say  it  could  hardly 
have  arrived  at  any.  We  may  also  venture  to  say  that  the 
Evidence  was  such  as,  offering  no  definite  proposal,  and 
confined  to  no  tangible  grievance,  could  hardly  do  otherwise 
than  create  bewilderment.  All  sorts  of  cases  were  sought 
out,  and  opinions  of  the  wildest  kind  were  propounded;  it 
was  not  so  much  the  want  of  Church  Provision,  as  a  pro- 
vision for  satisfying  their  peculiar  opinions,  which  was  the 
object  with  many  of  the  witnesses.  If  the  Committee  had, 
or  could  have,  confined  itself  to  the  one  question  of  Church 
Accommodation  in  connection  with  the  Parochial  System, 
and  in  aid  of  the  intention  of  that  System,  some  reasonable 
and  advantageous  plan  might  have  been  adopted.     To  go, 
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however,  to  our  real  point,  we  have  to  ask,  what  is  our 
present  position  in  respect  of  Church  Wants  on  the  ground 
already  stated,  and  by  what  means  can  an  effectual  remedy 
be  had  ?     The  ground  is  the  complaint  that  sufficient  facil- 
ities are  not  given  for  the  provision  desired :  that  it  being 
patent  to  alljthat  the  want  or  grievance  exists,  a  proper  liberty 
of  action  is  not  given  to   those  by  whom  it  is  considered 
a  grievance.     Now,  in  the  first  place,  it  is  true  enough,  as 
alleged,  and  as  the  very  appointment  of  the  Committee  re- 
ferred to  testifies,  that  the  Parochial  System  does  require 
in  very  many  instances  a  careful  revision,  with  the  view  of 
adapting  it  better  to  its  purposes,  so  far,  that  is,  as  relates 
to  increased  facilities  for  Church   Ministrations,  and  next, 
that  it  is  essential  to  lay  down  some  specific  rules  by  which 
this  object  is  to  be  attained.     We  may  begin  with  saying 
that  it  is  impossible  in  every  case,  and  it  may  be  in  the  great 
majority  of  cases,  to  put  all  parties  where  the  wants  exist 
into  the  full  original  conditions ;  this  has  been  done  to  a  very 
great  extent,  but  there  are  numberless  instances  where  it 
cannot  be  done.     Churches  cannot  be  provided  in  all  places ; 
but  that  is  no  reason  why  that  should  not  be  done  for  which 
means  do  exist.     It  is  obvious  that  our  meaning  points  to 
the  foundation  of  Districts  and  the  Establishment  of  Min- 
istrations wherever    inhabitants  are  so  situated  as  to  be 
placed  oat  of  the  fair  reach  of  the  Parochial  Church  and 
Minister :  and  that  power  should  be  given  in  any  such  case  for 
the  setting  apart  of  a  Building  for  the  use  of  such  district,  and 
the  appointment  of  a  Minister.     The  Bill  introduced  in  the 
last  Session  of  Parliament  meets  this  view  of  the  case  more 
adequately  than  any  proposal  we  have  yet  seen  :  it  proceeds 
upon  a  right  principle ;  it  does  not  seem  to  us  to  interfere 
improperly  with  any  right ;  it  simply  says  that  where  means 
of  Religious  Service  do  not  exist  by  reason  of  distant  or 
inconvenient   situation,   proper    authority  should   assist  in 
providing  them.     If  the  area  of  a  Parish  be  so  large,  and  the 
Population  so  scattered,  that  the  one  Minister  cannot  cover 
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the  whole,  surely  the  means  oflfered  for  a  remedy  ought  not 
to  be  disregarded.  We  cannot  conceive  any  one  objecting ; 
if  one  man  cannot  do  the  work,  how  can  he  deny  the  claim 
of  those  to  whom  it  is  due,  and  to  whom  it  is  not  given,  to 
other  means  of  provision  ?  So,  also,  where  the  one  Church 
is  not  sufficient  for  the  whole,  how  can  he  refuse  the  offer  of 
an  additional  Church,  or  of  an  additional  Service  under 
proper  safeguards  ?  A  common  right  almost  necessitates 
a  common  provision.  We  are  now  speaking  of  cases  in 
which  the  assistance  is  proffered,  so  as  to  constitute  no 
charge  on  the  Benefice  concerned ;  and  we  hope  that  we 
need  not  say  that  in  any  such  case,  no  difficulty  will  be 
found.  Wherever  the  Bishop,  the  Chief  Minister  of  the 
Diocese,  has  such  a  proposal  made  to  him,  he  should  be 
authorized  to  consider  and  decide  upon  it :  he  should  have 
the  means  of  due  inquiry,  and  where  he  sees  that  the  want 
is  real,  and  the  means  are  at  hand,  he  should  be  enabled  to 
sanction  the  scheme,  and  take  order  for  the  due  carrying  of 
it  into  effect.  This  refers  to  voluntary  doings  only — ^voluntary 
provision  without  touching  the  Benefice.  With  respect  to 
the  part  of  the  case  we  have  just  discussed,  we  do  not  appre- 
hend the  difficulty  which  usually  arises  from  the  idea,  of 
objectionable  interference ;  the  actual  interests  of  no  one  are 
touched,  and  all  that  is  done  is  to  supply  a  deficiency  or  to 
correct  a  very  perceptible  grievance.  Indeed,  we  have  an 
example  in  point  exhibited  by  the  Ecclesiastical  Commis- 
sioners. They,  where  they  are  interested  as  Possessors  of 
Property,  and  the  Benefices  are  not  sufficient  to  the  finding 
of  Funds  for  the  employment  of  Curates,  and  the  work  is  too 
large  for  performance  by  the  respective  Incumbents,  do 
provide  Curates,  and  in  no  instance  have  the  Incumbents 
refused  the  assistance ;  indeed,  they  have  both  sought  and 
thankfully  received  it :  thus,  the  principle  is  established, 
and  no  reason  can  be  given  against  similar  proposals,  though 
in  somewhat  extended  manner,  where  similar  wants  exist. 
The  difference  between  them  is  simply  this ;   that,  in  the 
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instance  of  aid  given  by  the  Ecclesiastical  Commissioners, 
the  Curate  is  not  independent  of  the  Incumbent,  and  may 
be'employed  in  such  way  as  the  Incumbent  shall  direct,  the 
Commissioners  only  stipulating  that  the  additional  duties 
shall  be  performed.  In  other  cases,  the  addition  is  of  a 
more  independent  character.  An  independent  Cure  is 
formed,  whether  by  means  of  a  district,  or  otherwise; 
whether  by  means  of  the  erection  of  an  additional  Church, 
or  of  some  temporary  structure.  And  thus  it  will  be 
seen  that  the  advantage  lies  on  the  side  of  the  Provision 
now  advocated.  And  this  circumstance  calls  to  our 
mind  the  fitness,  we  would  say,  the  necessity,  if  the 
work  is  to  be  effectually  performed,  of  the  full  assign- 
ment of  the  Cure  of  Souls.  We  mean  that  the  external 
should  not  be  abstracted  from  the  internal  work;  that 
is,  that  the  Services  of  the  additional  Minister  should 
not  be  confined  within  the  walls  of  his  Church  or  Chapel  or 
otherwise  provided  Place  for  Public  Worship.  We  know  no 
separation  or  abstraction  in  the  Cure  of  5ouls ;  and  we 
know  that  arrangement  to  be  anomalous  which  confines  the 
exercise  of  the  ministerial  office  to  the  Public  Service  only. 
It  has  been  very  usual,  and  we  have  always  wondered  at  the 
mistake,  to  characterize  the  Cure  of  Souls  as  not  included  in 
the  Public  Worship :  that  is  to  say,  that  the  Ministers  of 
what  are  called  Chapels  of  Ease  should  be  assumed  as  hav- 
ing no  Cure  of  Souls.  Public  Worship,  nay  all  Worship,  is 
a  Cure  of  Souls  ;  all  is  intended  as  a  means  and  an  instru- 
ment of  Spiritual  Good.  On  this  principle  we  insist  that 
the  Minister  who  performs  the  Public  Service  of  his  Office 
should  have  the  full  charge  in  the  Cure.  His  Service  cannot 
otherwise  be  effectual,  and  he  stands  forth  to  the  world  as 
an  idler  when  he  is  not  publicly  engaged  in  duty.  This,  it 
will  be  at  once  admitted,  should  not  be ;  and  we  shall  be 
exonerated  from  any  appearance  of  having  in  the  discussion 
of  this  point,  stepped  needlessly  out  of  our  way,  bssides 
which  ^it  will  help  us  in  our  further  c$^se. 
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As  already  intimated,  the  other  part  of  the  question  is ' 
one  of  considerable  delicacy,  and,  it  may  be,  difficulty ;  but 
there  seems  to  us  no  reason  why  a  satisfactory  settlement 
of  it  should  not  be  hoped  for.  We  have  as  high  a  respect  as 
any  for  vested  interests ;  we  would  by  no  means  deal  in- 
juriously by  them.  Where,  however,  such  interests  are  not 
immediate,  that  is,  where  to  interfere  with  them  would  not 
damage  existing  parties  in  a  personal  manner,  we  at  the  same 
time  think  that  the  public  good,  or  wants,  or  necessities, 
should  be  effectually  considered.  It  will  be  readily  under- 
stood that  we  now  refer,  not  to  the  case  of  an  Incumbent  in 
possession,  but  of  the  Patron,  the  party  with  whom  the 
nomination  rests.  We  think  the  rights  of  Patrons  may  be 
carried  somewhat  too  far ;  that  they  may  be  construed  too 
largely.  To  get  at  the  real  point  we  must  look  back  to  the 
rise  of  Patronage,  to  its  intention,  and  the  obligation  which 
accompanied  its  grant.  A  Benefice  was  formed,  we  need 
not  enter  into  a  disquisition  how,  inasmuch  as  the 
purpose  of  it  will  give  us  all  the  information  which  will  be 
useful.  It  was  formed  for  the  service  of  those  whom  it 
comprised  within  its  limits ;  we  will  suppose  a  Church  thus 
formed,  and  thus  endowed ;  and  thus  placed  under  one 
Ministerial  arrangement.  Is  this  to  be  taken  to  exclude 
future  wants,  future  and  enlarged  objects  within  these 
limits  ?  To  suppose  this,  would  be  contrary  to  all  sense 
and  fairness.  The  endowment,  a  material  provision,  must 
be  stretched,  as  it  were,  to  meet  the  circumstances  ;  that  is, 
to  speak  in  plain  language,  where  the  one  Church  and  the 
one  Minister  are  insufficient,  it  must  be  well  inquired  into 
whether  the  endowment  is  able  to  meet  the  additional  re- 
quirement ;  if  it  is,  the  supposed  right  of  the  Patron  must 
not  be  allowed  to  interfere,  but  he,  as  holding  a  public  trust 
ifor  the  benefit  of  the  Public,  is  bound  to  co-operate ;  he  is 
bound,  by  every  true  principle  of  common  sense  and  common 
justice,  not  to  regard  his  own  right  in  the  matter  to  be  one 
of  personal  advantage.    It  is  very  important  for  us  to  bear  in 
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mind  that  in  the  origin  of  Ecclesiastical  Patronage,  no  personal 
advantage  was  contemplated ;  it  was  simply  the  right,  or,  as  it 
would  be  better  to  call  it,  the  duty,  of  the  Patron  to  select  a 
fit  person  for  the  Service  of  the  Church.  Sales  or  Assign- 
ments were  not  dreamed  of.  As  time  went  on,  Patrons 
began  to  see  that  they  had  in  their  hands  what  might  be 
called  a  personal  advantage;  and  so  Ecclesiastical  Prefer- 
ments became  of  personal  use.  Still  it  was  long  before  they 
acquired  a  legal  recognition  ;  it  was  long  before  Lawyers 
taught  that  they  were  Hereditaments  :  it  was  long  before  the 
Legislature  caused  settlements  and  arrangements  regarding 
them  to  be  recognized ;  as,  however,  this  has  been  done,  we 
admit  the  legal  right  of  obstruction  to  improvement ;  but, 
what  rightly  thinking  man  can  permit  himself  to  be  an 
obstacle  to  improvement,  especially  in  a  matter  of  so  respon- 
sible and  so  sacred  a  character  ?  We  may  at  least  claim 
the  assent  and  the  co-operation  of  those  who  cannot  claim 
a  personal  right,  who  cannot  desire  a  personal  advantage, 
we  mean  the  Public  or  Official  Patrons ;  and  we  ought  to 
presume  that,  when  once  persuaded  of  the  necessity  of  any 
case,  they  will  readily  give  it  the  full  benefit  which  is  sought ; 
and  there  will  be  this  further  advantage,  from  their  acknow- 
ledgement, and  conduct  in  it,  that  both  the  necessity  and 
the  advantage  will  be  better  felt  and  understood  also  by 
those  who  are  called  Private  Patrons.  A  great  step  will 
then  have  been  made  in  a  right  direction  :  in  truth,  this  will 
be  looked  upon  as  the  first  step  which  ought  to  be  made. 
We  now  come  to  the  case  of  Parishes  where  the  means  of 
Religious  Services  are  inadequate  to  the  requirements,  but 
where  the  means  of  providing  for  them  are  sufficient ;  that 
is,  where  the  Area  or  Population,  or  both,  may  not  be  met  by 
the  means  properly  disposed,  while  yet  the  funds  are  adequate 
to  their  provision.  Here  is  undoubtedly  a  difficulty,  and  one 
of  no  ordinary  importance ;  not  because  the  rule  of  justice 
cannot  meet  it,  but  because  it  is  or  may  be  construed  to 
interfere  with  personal  rights,  or  the  rights  of  P^trooage  j 
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and  if  we  were  obliged  to  take  such  a  view  of  the  subject, 
we  should  be  stayed  in  limine.  This  difficulty  arises  from 
the  circumstance  that  Patrons  are  in  many  instances  dis- 
posed to  take  the  money  view  of  the  question  ;  as  it  cannot 
be  denied  that,  if  we  were  to  take  a  Benefice  of  the  annual 
value  of  ^1000  into  the  Market  it  would  be  considered  of 
much  greater  worth  than  two  of  ^f 500  each ;  but  that  is 
proving  the  principle  against  which  we  would  contend. 
LfCt  it  never  pass  out  of  our  minds  that  the  Patronage 
is  a  Trust ;  a  trust  in  which  the  interests  of  those 
for  whom  it  is  exercised  should  be  the  main  con- 
sideration; and  if  a  division,  under  which  that  trust 
can  be  fulfilled,  can  be  better  made  to  serve  their 
purpose,  it  ought  to  be  acceded  to.  We  well  know  that  it  is 
not  undesirable  that  in  Ecclesiastical  arrangements  Bene- 
fices should  not  all  be  of  the  same  material  value.  We 
need  not  argue  this  point,  it  commends  itself  as  a  sound 
principle  ;  but  it  may  be  carried  too  far,  and  it  ought  not  to 
stand  in  the  way  of  a  confessed  want.  The  only  difficulty 
here  would  lie  with  the  Patron,  and  where  he  does  consider 
his  right  of  appointment  as  a  trust,  none,  I  apprehend, 
would  be  raised ;  it  would  be  simply  showing  him  how  his 
trust  may  be  applied  to  the  greatest  profit — to  a  real  profit — 
a  more  extensive  and  effectual  spiritual  ministration.  To 
the  Patron  who  regards  his  rights  as  not  so  much  a  Trust 
as  a  valuable  property,  we  have  little  to  say ;  with  him  it  is 
a  speculation,  and  we  should  have  no  scruple  in  throwing 
him  back  upon  the  first  meaning  and  intention  of  Patronage. 
To  such  an  one  we  would  say  that,  as  this  his  extended  right 
can  be  traced  back  to  the  permission  of  temporal  laws,  he  is 
under  their  subjection,  and  must  suffer  himself  to  be  dealt 
with  as  they  shall  direct ;  and  that  he  is  bound  to  submit 
himself  to  the  advantage  of  the  Community.  We  might,  if 
we  pleased,  strengthen  this  reasoning  by  the  Acts  of  the 
Legislature  during  many  years  past.  The  Ecclesiastical 
Commissioners  have  been  authorized,  and  are  certainly  exer- 
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cising  the  authority,  to  compel  a  Benefice,  where  they  have 
adjudged  the  value  of  it  to  be  able  to  bear  a  reduction,  to  pass 
over  a  portion  of  its  income  for  the  augmentation  of  another, 
even  though  utterly  unconnected  with  it,  and  at  some  distance 
from  it.  Now,  if  a  Benefice  may  be  so  mulcted,  and  ijs 
proceeds  so  applied,  surely  the  principle  is  at  once  granted 
that  a  similar  operation  may  be  directed  where  the  proceeds 
are  to  be  applied  to  the  wants  of  the  particular  Benefice.  We 
may  say  that  we  do  not  altogether  admit  the  principle  of 
the  method  as  now  acted  on ;  we  do  not  think  it  by  any 
means  fair  that  individual  Benefices  should  be  under  this 
arbitrary  single  Act.  We  desire  the  augmentation  of  all 
poor  Benefices,  and  we  would  rather  see  it  effected  by  a 
general  tax  (a  very  moderate  one  would  suffice,)  enabling  all 
to  be  concerned  in  what  would  be  so  generally  advan- 
tageous. But  when  Benefices  are  confessedly  capable  of 
division,  and  the  division  would  be  of  advantage  to  them- 
selves, let  the  division  be  made.  We  say  this  concerns 
Patrons  only,  and  it  does  so.  The  interests  of  the  existing 
Incumbents  would  be  saved,  though  we  must  remark  that, 
be  the  Area  what  it  may,  and  however  large  and  incon- 
veniently situated  the  Population  may  be,  from  the  moment 
of  his  entering  upon  the  Benefice,  the  Incumbent  is  respon- 
sible to  the  fullest  extent,  and  we  may  justly  expect  his  co- 
operation so  far  as  it  can  be  given ;  neither  have  we  any 
scruple  in  stating  our  expectation  that  it  will  be  readily  given. 
We  will  add,  that  there  need  be  no  delay  in  dealing  with 
Benefices  in  Public  Patronage ;  they  cannot  be  deemed  in 
any  way  as  of  personal  interest,  and  ought,  most  of  all,  as 
bound  to  set  a  good  example,  to  show  that  they  acknowledge 
that  their  Patronage  is  really  considered  to  be,  as  it  indis- 
putably is,  for  the  public  benefit.  The  Bill  to  which  we  have 
referred,  brought  into  the  House  of  Commons  in  the  early 
part  of  the  last  Session,  but  not  proceeded  with,  we  believe, 
to  a  Second  Reading,  proposes  to  giva  power  to  the  Bishop, 
under  certain  limitations,  to  license  a  Clergyman  where 
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additional    services    are   required,   or  where    services    are 
inadequately  performed.     This  is,  so  far,  a  right  course.     It 
seems  to  us  a  step  in  furtherance  of  the  Seventy-seventh 
Section    (as,    indeed,    is    partially    acknowledged    in    the 
Bill   itself,)  of  the   Act  i  &   2   Vict.  cap.   106,  by  which 
the  Bishop  is  authorized  to  appoint  an  additional  Curate. 
The  proposal   now  before    us    that    "where    the 7 accom- 
modation  provided  by  existing   Churches,   or   other  Con- 
secrated   or    Licensed    Buildings    within    the    Parish    is 
insufficient  in  amount  for  the  requirement  of  the  inhabitants 
of  such   Parish,"  and   "where  there  is  a   House,   or  are 
Houses,    containing  more  than   one  hundred  inhabitants, 
distant  more  than  one  mile  from  any  Church,  or  from  any 
other  Consecrated  or  Licensed  Buildings  in  the  Parish — 
-when  the  Incumbent  has  refused  to  make  sufficient  provision 
for    the  performance  of   such  offices   and  services  of  the 
Church  as  such  Incumbent  is  authorized  by  Law  to  perform 
— the  Bishop  may  grant  a  License  in  remedy|thereof."     To 
this,  as  a  general  rule,  we  do  not  object ;    we^  think  it,  with 
proper  precautions,  to  be  beneficial  in  itself,  and  likely  to 
lead  to  further  advantage.     We  do,  however,  object  to  the 
means  by  which  the  Bishop  is  directed  to  satisfy  himself  of 
the  necessity  of  the  case.      As  a  preliminary,  he  is  to  be  pro- 
vided with  a  due  knowledge,  either  of  himself,  or  through 
the  Archdeacon  or  a  Churchwarden.     This  is  quite  right ;  he 
is  to  be  assured  of  his  ground  before  he  ventures   a  step. 
Having  satisfied  himself  that  he  is  fittingly  called  into  action 
he  shall  give  six  months'  notice  to  the  Incumbent 'of  his 
intention,  if  good  cause  to  the  contrary  be  not  shown,  to 
grant  a  License  as  required  ;  that  is,  either  to  meet  a  case  of 
neglect,  or  the  need  of  additional  services,  including  in  the 
latter  the  assignment  of  a  district.     The  stipendj^to  be  paid 
by  the  Incumbent,  is  according  to  the  direction  of  the  Section 
referred  to  in  the  Act  of  i  &  2  Vict.     AH  this  the  Bishop  is 
empowered  to  do,  subject  to  Appeal  to  the  Archbishop,'  with- 
out further  proofs,  unless  he  shall  think  fit,  or  unless  he 
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shall  be  requested  in  writing,  by  either  the  Incumbent,  or 
the  complaining  party,  to  issue  a  Commission  of  Inquiry. 
Certain  individuals  are  named  as  members  of  this  Com- 
mission, such  as  the  Archdeacon,  or  the  Rural  Dean,  or 
, certain  other  Incumbents,  or  certain  Official  Laymen.  To 
all  this  array  we  object.  We  object  to  the  removal  of  the 
responsibility  of  the  Bishop,  we  object  to  such  a  mixture  as 
is  set  forth  and  which  can  lead  to  little  else  than  contradic- 
tion and  conflict.  It  would,  in  our  view,  be  far  more  proper 
and  effectual,  if  the  Bishop  were  empowered  to  call  before 
him  the  Archdeacon  or  Churchwarden,  whether  complainants 
or  not,  and  also  to  require  the  attendance  of  the  Incumbent, 
the  subject  of  complaint,  and  having  the  assistance  of  his 
Vicar-General,  to  decide  upon  the  evidence,  and  the  state- 
ments made  to  him,  giving  either  party  a  right  of  appeal  to 
the  Archbishop,  who  should  also  summon  the  same  parties, 
if  required  by  either.  This  is  the  short  and  simple  way  in 
which  we  would  settle  the  question.  We  dislike  all 
Ecclesiastical  Commissions,  they  are  seldom  or  never 
satisfactory,  and  always  prolonged,  tiresome,  and  expensive. 
We  know  very  well  that  they  are  in  great  measure  favoured 
in  order  to  remove  responsibility  from  individuals — a  bad 
principle  of  action ;  each  member  sheltering  himself  under 
another.  This  provision  seems  to  us  to]  be  the  objec- 
tionable point  of  the  proposal,  and  we  hope  that  before 
it  is  again  submitted  to  Parliament,  the  alteration  here 
suggested  may  be  taken  into  consideration.  There  is  yet 
an  observation  we  would  take  the  present  opportunity  of 
making,  affecting  not  only  this  point,  but  other  parts  of  our 
Ecclesiastical  System.  The  Bill  authorises  the  Bishop  to 
license  a  "  Clergyman."  This  is  too  wide  an  expression ; 
the  phrase  should  contain  the  addition,  "  being  in  the  Holy 
Order  of  the  Priesthood."  The  License  is  to  be  granted 
where  the  Incumbent  is  wilfully  neglectful,  where  the 
Church  is  insufficient,  or  where  the  Area  is  so  situated  as  to 
necessitate  an  additional  Minister.     In  all  these  cases  a 
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person  is  required  who  shall  be  able  to  perform  all  the  offices 
of  the  Church,  and  such  cannot  be  done  by  a  Deacon; 
so  that  the  position,  without  the  condition  we  state,  will  be 
incompletely  maintained.  It  is  not  without  reason  we  so 
insist.  Deacons  ought  not  to  have,  as  in  many  instances  they 
do  have,  "  Sole  ^Charge,"  leaving  certain  wants  to  be  sup- 
plied by  any  neighbouring  clergyman  who  may  be  willing  to 
give  his  assistance.  This  is  wrong:  it  has  always  both 
surprised  and  pained  us.  We  know  that  the  Priest  must 
have  the  Education  of  the  Deacon,  and  that  it  is  desirable 
his  experience  should  be  gained  under  an  Incumbent  where 
the  work  is  not  small ;  at  the  same  time  we  think  that,  even 
in  this  case,  the  sole  assistant  ou^ht  to  a  very  great  extent 
to  be  a  Priest ;  indeed,  in  all  cases  where  the  administration 
of  one  is  insufficient  the  duties  will  be  inadequately  per- 
formed if  the  assistant  be  a  Deacon  only.  Where,  however, 
the  District  or  Parish  is  too  large,  or  too  scattered,  for  the 
ability  of  the  Incumbent,  and  a  Curate  is  assigned  for  ser- 
vice accordingly,  very  reason  demands  that  he  should  be  a 
Priest.  We  offer  this  suggestion  to  the  notice  of  the  Eccle- 
siastical Commissioners ;  they  are  in  the  habit,  and  very 
properly,  in  large  and  extended  Parishes  where  they  have 
interests,  of  providing  stipends  for  Curates,  and  they  have, 
by  that  arrangement,  done  great  service ;  let  us  take  the 
liberty  of  recommending  that  all  such  assistance  be  given  on 
the  stipulation  that  the  order  of  the  Priesthood  be  possessed. 
We  must  now  draw  to  a  conclusion.  Our  subject  is  a 
very  important  one :  the  welfare  of  the  National  Church  and 
the  Nation  is  deeply  concerned  in  it.  Sufficiency  of  means 
of  Religious  Worship  and  Instruction  is  tte  right  of  every 
one  amongst  us;  sufficiency,  we  may  say,  without  at  all 
trespassing  on  the  liberty  of  any,  according  to  the  doctrine 
and  rule  of  the  Church  which  the  Nation  calls  its  own.  It 
is  notorious  that  this  has  not  been  fully  supplied ;  and 
our  .purpose  has  been  to  shew  how  it  may  be  effected.  A 
personal  and  individual  sense  of  duty>  acting  on  benevolent 
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minds  has  done  much :  but  we  cannot  but  be  aware  how  much 
remains  to  be  done  ;  and  how  every  day  of  neglect  increases 
the  difficulty  of  doing  it.  We  have  pointed  out  a  means  by 
which  much  may  be  accomplished,  and  in  quarters  where 
the  example  cannot  but  be  influential  and  the  impulse 
effectual.  Let  Ecclesiastical  Patrons  and  the  'Higher  Clergy 
(higher  we  mean  in  emoluments,  for  in  reality  all  are  equal 
inasmuch  as  the  same  work  and  authority  lies  on  all)  only 
regard  what  are  called  their  rights  as  a  Trust.  If  they  will 
but  do  this,  the  Facilities  for  Public  Worship  in  England's 
Church  will  be  worfhy  of  England's  place  among  the  Nations, 

C.  J.  Burton, 


IV,— THE  CODIFICATION  OF  THE  LAW  ON  BILLS 

OF  EXCHANGE  AND  NEGOTIABLE  SECURITIES 

IN  EUROPE  AND  THE  UNITED  STATES.* 

HjlHE  General  Law  of  Germany  respecting  Bills  of  Exchange 
^  {Allgemeiite  Deutsche  Wechselordnung)  had  its  origin  in 
the  common  conviction  of  its  absolute  necessity  for  the  com- 
mercial and  financial  intercourse  of  Germany.  As  far  back 
as  the  years  1835  and  1836,  the  question  was  mooted  at  the 
Zollverein  Congresses,  which  were  held  at  that  period 
at  Frankfort,  Leipzig,  and  other  cities  of  Germany  to 
regulate  a  tariff  of  customs  dues  for  all  Germany.     In  the 

*  The  snbstanoe  of  Uiis  article  vtm  read  as  a  paper  at  tbe  Bremen  Conference 
of  the  Assooiation  for  the  Reform  aid  Codification  of  the  Law  of  Nations, 
September,  1876. 
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year  1836  the  Government  of  WOrtemberg  took  the  first 
steps,  and  issued  a  minute,  or  Promemoria,  addressed  to  the 
different  States  of  Germany  included  in  the  Customs  Union, 
inviting  them  to  consider  the  important  question  of  estab- 
lishing a  common  commercial  code  and  uniform  rules  in 
regard  to  the  rights  and  liabilities  of  parties  to  Bills  of 
Exchange.  In  the  year  1838,  Prussia,  following  the  example 
of  Wiirtemberg,  made  a  further  step  in  advance,  and 
ofl&cially  brought  this  question  to  the  notice  of  the  Govern- 
ments of  the  different  States  of  Germany.  Between  that 
date  and  the  year  1847  a  series  of  monographs  appeared, 
the  legal  profession  of  Germany  seriously  occupying  itself 
with  this  question.  Finally,  with  marked  astuteness,  the 
Cabinet  of  Berlin  issued  an  invitation  to  the  other  States 
of  Germany  to  take  part  in  a  conference  for  the  purpose  of 
considering  the  pressing  question  of  framing  a  uniform 
Law  of  Bills  of  Exchange  and  negotiable  instruments. 
The  delegates  of  the  different  Governments  met  the  gth 
December,  1847,  at  Leipzig,  and  held  thirty-five  meetings, 
at  which  the  principal  points  of  difference  were  settled  and 
voted  upon,  and  a  report  adopted. 

The  National  Assembly  of  the  Confederate  State?  of  Ger- 
many,* by  a  large  majority,  adopted,  with  but  slight  modifi- 
cations, the  report  of  the  Leipzig  Conference,  and,  on.the  ist 
May,  1849,  the  law,  as  voted  by  this  Assembly,  came  into 
operation ;  with  this  reservation,  that  it  only  took  effect  on 
receiving  final  sanction  in  those  States  of  Germany  which 
elected  to  publish  the  law,  that  is,  adopted  it  into  their 
system  of  legislation  by  a  separate  Act  of  the  Executive. 
Nearly  all  the  States  elected  to  publish  the  law  as  voted  by 
the  National  Assembly,  with  very  slight  alterations.  Austria, 
by  Letters  Patent,  dated  25th  January,  1850,  adopted  this 

*  The  following  is  a  list  of  the  States  which  attended :— Anstria,  ProBsia, 
BaTaria,  Saxony,  HanoTer,  Wiirtemberg,  HohenzoUem,  the  Dnohiee  of  Baden 
and  Hesse,  Electoral  Hesse,  Holstein,  Lanenharg,  Thoringia,  Bmnswick, 
Nassau,  Meoklenborg-Schwerin,  Oldenbnrg,  Lubeck,  Frankfort,  Bremen, 
Hambnrg. 
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law  for  all  the  Crown  States  of  that  Empire,  including 
Hungary  and  its  dependencies,  (revoked  at  a  later  period  by 
the  Hungarian  Chamber,  21st  June,  1861,  the  principles  of 
the  General  German  Law  being,  however,  retained  with 
but  minor  modification). 

The  General  Law  of  Germany  on  Bills  of  Exchange  has 
also  been  adopted  by  Sweden,  23rd  August,  185 1 ;  Finland, 
29th  March,  1858;  the  Cantons  of  Switzerland  (Concor- 
dats Entwurf),  and  Servia,  following  the  example  of 
Austria.  The  independent  action  of  each  State  in  adopting 
the  Law,  as  voted  by  the  National  Assembly  at  Frankfort, 
naturally  resulted  in  divergencies,  each  legislature  yielding 
in  its  turn  to  the  view  of  jurists  of  its  own  country,  and 
that  of  the  judges  of  its  own  courts.  To  meet  this 
difficulty  the  various  States  of  Germany,  at  the  suggestion 
of  Prussia,  and^  by  common  consent,  deputed  delegates 
to  attend  a  Conference,  this  time  held  at  Ntiremberg*  At 
this  Conference  a  sub-committee  was  appointed,  whose 
report  was  published  and  submitted  to  the  National 
Assembly,  which,  on  the  15th  April,  voted  a  resolu- 
ion  substantially  adopting  the  report*  A  final  report, 
made  at  a  subsequent  Conference  held  in  Nuremberg,  and 
adopted  by  the  National  Assembly  on  the  13th  April,  1861, 
concluded  the  labours  of  those  eminent  Jurists  to  whom  this 
important  task  had  been  entrusted  by  their  respective 
Governments. 

The  practical  usefulness  of  this  Code  has  been  proved 
during  the  many  year^of  its  application  in  regulating  the 
dealings  of  Merchants  and  Traders  in  the  various  States  of 
the  great  German,  Scandinavian,  and  Austrian  Kingdoms  and 
Empires,  peopled  by  races  differing  from  each  other  in  their 
traditions,  language,  and  origin.  Notwithstanding  these 
differences  one  common  law  has  by  experience  been  found 
applicable  to  all  alike.  The  vast  importance  of  this  Code  of 
Bills  of  Exchange  can  hardly  be  over  'estimated.  It  rules  the 
dealings   of    79i    millions   of    inhabitants,    covering   the 
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enormous  area  of  363,931   German  square  miles.      With 
these  facts  before  us,  it  can  scarcely  be  a  matter  of  surprise 
that  a  conviction  should  be  gaining  ground  that  the  time  has 
arrived    for  common    action    on    the    part    of    the    other 
European  States,  to  follow  the  example  of  Germany  and 
establish  a  Common  Code  for  Bills  of  Exchange  through- 
out Europe,  and  possibly  to  include  the  United  States  of 
America,      Whether  such  a  plan,  suggested  by  no  mean 
authorities,  Bluntschli,  Borchardt,  Savigny,  and   Story,  is 
feasible  or  not,  is];the  question  now  before  us.  To  enable  us  to 
answer  either  for  or  against  this  proposition,   it  becomes 
necessary  to  survey  the  juridical  ground,  and  map  out  the 
lines  of  demarcation  which  sever  the  Juridical  Systems  of  the 
different  countries  from  one  another.     Story,*  in  his  admir- 
able Commentaries  on  the  Law  of  Bills  of  Exchange,  and  to 
which  I  refer,  has    given  a  lucid  account  of  the  historical 
development  of  the  Law  of  Bills  of  Exchange  from  the  date  of 
their  first  introduction,  in  the  year  n8i,  when,  according  to 
Nougier  (des  Lettres  de  Change,  V.,  IL),  the  Jews,  having 
been  driven  out  of  France,  invented  a  mandate,  or  written 
order,  for  the  purpose  of  transferring  their  funds  from  France 
to  other  countries,  where  they  had  sought  shelter.     The 
theory,  however,  that  the  Italians  first  introduced  the  use  of 
Bills  of  Exchange  into  Southern  France,  appears  to  be  the 
most  reasonable ;  Raphael  de  Turri,t  holding  this  view  with, 
it  appears,  great  weight  of  authority  in  his  favour.  But,  what- 
ever'mayPiave  been  the  origin  of  Bills  of  Exchange,  the  ever 
expanding  commerce  of  Europe  soon  availed  itself  of  this 
modeWJpayment  at  distant  places,  and  the  obsolete   "<fo 
platea  ad  plateam "   mode  of   settling,  accounts,  as  it  was 
termed,  was  displaced  by  the  mandate  of  the  debtor  or 

VBaphael  de  Tnni,  Disp.  I.,  Qa.  4,  No.  19—88. 

t  Joseph  Story*^  Commentaries  oo  the  Law  of  Bills  of  Exchange,  1847. 
Origio  and  Nature  of  Bills  of  Exchange,  pp.  16  and  27.  Dr.  F.  A.  Biener, 
Wechselrechtliche  Abhandlnng,  Leipzig,  1857 ;  Ueberdichl  d.  Geschiohte  d. 
Weohself ,  ss.  16  a^d  21. 
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remitter,  payable  at  a  given  fair  or  market.  In  the  year 
1597  the  Duke  of  Parma,  Raniucio  Famese,  keenly  alive  to 
the  profits  which  attached  to  the  negotiation  of  Bills  of  Ex- 
change, transferred  the  Bourse  or  Bill  Exchange  Market  to 
Piacenza  from  Besan9on. 

The  rules  relating  to  these  instruments  as  established  at 
Besan9on  were  adopted  by  the  merchants  at  Piacenza,  and 
subsequently  by  the  Genoese  and  other  Italian  traders.  The 
importance  of  the  transactions  in  those  early  days  may  be 
inferred  from  the  numerous  corporations  called  "  Campsores  " 
and  "  Mercatores"  which  were  formed  in  almost  every  city 
of  commercial  importance  in  Italy.  These  Corporations 
enjoyed  a  wide-spread  credit,  and  possessed  judicial  power. 
In  fact,  Italy  at  that  period  owed  much  of  its  commercial 
activity  to  these  bodies.  In  the  year  1407  the  celebrated 
Bank  of  San  Giorgio  was  established  by  the  Genoese*,  and 
now  Genoa,  Venice,  Florence,  and  Milan  vied  with  one 
another  in  offering  banking  facilities  to  the  foreign  trader. 
The  French,  with  their  habitual  quickness,  soon  learnt  to 
adopt  what  the  Italians  had  originated.  Only  at  a  later 
period  did  the  northern  states  of  Europe,  Germany,  Holland, 
England,  and  the  Scandinavian  kingdoms,  adopt  Bills  of 
Exchange  as  a  means  of  settling  commercial  accounts  with 
foreign  countries.  But  whilst  the  different  nations  in  their 
turn  followed  the  example  and  profited  by  the  teaching  of 
the  Italians,  the  requirements  of  each  State,  and  likewise 
the  prejudices  so  often  produced  by  wrongly  interpreted 
juridical  principles,  resulted  in  a  variance  both  in  the  form 
and  practice,  as  well  as  the  principle  of  these  instruments. 

It  has  thus  happened  that  the  same  instrument,  created 
for  like  purposes,  has  assumed  different  aspects  in  Italy, 
France,  England,  and  Germany ;  three  great  systems  being 
ultimately  evolved  by  the  Jurists,  the  Legislators,  and  the 
Courts  of  Law  of  these  various  states. 

*  Serra,  Storia  dell  antica  Lignria  T.,  III.,  pp.  78  —74, 
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I.  The  French  system,  all  but  universally  adopted l,by 
the  Latin  races,  which  owes  its  origin  to  Dupuis  de  la 
Serra  (L'art  des  lettres  de  change),  the  well  known 
**  Pactum  dc  Cambiando^^  (A.B.  1693),  subsequently  de- 
veloped by  Pothier  in  his  TraitS  du  Contrat  de  Change^ 
A.D.  1763.  Under  this  theory  the  Civil  Law  notion 
of  an  Empiio  Venditio  (assignment  of  a  chose  in  action,  of  a 
debt)  is  abandoned,  a  special  Contract  of  Bills  of  Exchange 
taking  its  place,  the  contract  being  perfected  by  delivery  of 
the  instrument  to  the  holder.  Pothier  appears  to  have  been 
keenly  alive  to  the  fact  that  the  ** payable  to  order  clause'^ 
constituted  one  of  the  essential  characteristics  of  a  Bill  of 
Exchange,  hence  he  insisted  upon  the  name  of  the  endorsee 
being  stated  in  the  endorsement.  It  was  in  a  great  measure 
owing  to  the  influence  of  the  name  of  Pothier  that  the 
Jurists  who  drew  up  the  Code  de  Ccmmerce  for  the  Code 
Napol€on  embodied  in  it  the  theory  of  a  special  contract. 
Pardessus*,  in  his  "  Contrat  de  Change^''  defines  a  Bill  of 
Exchange  to  be  "  a  contract,  by  virtue  of  which  one  of  the 
parties  contracting  agrees  to  pay  to  the  other  at  a  given 
place  a  certain  sum  of  money  he  has  received  at  the  former 
place."  A  Bill  of  Exchange  coupled  with  an  endorsement, 
and  perfected  by  delivery,  constitutes  the  mode  of  fulfilment 
of  the  original  contract  between  the  parties.  This  definition, 
ingenious  as  it  is,  yet  when  closely  examined,  proves  to  be 
the  Emptio  Venditio  (pecunice)  theory  of  the  Italian  School, 
only  dressed  up  in  a  different  garb.  A  Bill  of  Exchange 
being  considered  to  be  an  agreement,  according  to  the 
French  Law,  requires  for  its  perfection  three  parties: 
ist,  a  Drawer;  2nd,  a  Drawee;  and,  3rd,  an  Endorser. 
The  transaction,  in  fact,  partakes  of  the  nature  of  Cession  de 
Crednce,  the  instrument  itself,  which  must  be  to  order,  being 
the  means  by  which  an  assignment  of  a  debt  is  effected, 
the  Contract,  and  the  instrument  of  a  Bill  of  Exchange, 
however,  resting  respectively  on  independent  ground.    Im- 

•  Pi^raessns,  Traitf  1  p.  18,  n.  15, 
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portant  consequences  flowed  from  the  juridical  principles 
adopted  by  the  French  jurist.  Thus  there  arose  a  stricter 
adherence  to  the  form  of  the  wording  of  the  contract,  the 
non-negotiability  of  a  Bill  of  Exchange,  unless  the  instru- 
ment was  made  payable  to  order,  and  the  transfer  specially 
named  in  the  endorsement ;  likewise,  the  necessity  of  stating 
the  consideration  given  (valeur)  on  the  face  of  the  Bill.  In 
other  words,  the  instrument  purporting  to  be  negotiable  was 
hampered  by  the  restrictions  which  belong  to  an  ordinary 
assignment  of  a  chose  in  action. 

II.  In  the  Noij:h  of  Europe,  England,  Flanders,  Germany, 
notwithstanding  the  existence  of  a  large  trade  and  extended 
commercial  intercourse,  to  which  the  Hanseatic  league  owed 
its  existence,  the  employment  of  Bills  of  Exchange  was 
hardly  known  until  the  i6th  and  17th  centuries.  By  slow 
degrees,  the  merchants  of  Nuremberg  taking  the  lead.  Bills 
of  Exchange  came  into  use ;  the  northern  trader  in  the  first 
instance  adopting  the  Italian  rule  of  law  as  his  guide — the 
employment  of  an  endorsement  to  effect  transfer  of  the  rights 
and  interest  in  a  Bill  being  quite  unknown  at  that  period. 
Tardily  introduced,  reluctantly  adopted,  the  important 
juridical  questions  involved  in  the  creation  of  a  negotiable 
instrument  were  not  even  thought  of  at  that  time.  It 
was  not  until  the  close  of  the  i8th  century  that  jurists 
turned  their  attention  to  the  important  question  of  the  true 
juridical  character  of  negotiable  instruments.  Attention 
once^  however,  having  been  aroused,  monographs  and  treatises 
on  this  subject  followed  each  other  in  quick  succession. 
From  the  long  list  before  me,  I  have  selected  a  few  to  mark 
the  progress  made — and  first,  the  great  work  of  J.  G. 
Heineccius,  entitled  **  Elementa  Juris  Cambialis,**  published 
in  Amsterdam,  A.D.  1742  ;  followed  by  Pttttmann's  treatise, 
"  Grundsatze  des  Wechselrechts"  (A.D.  1784),  the  treatises  of 
J.  G.  Sieveking  (A.D.  1799),  of  Mittermaier  (A.D.  1821),  of 
Eichhom  (A.D.  1823)  succeeding  those  of  the  older  authors. 

Passing  over  this  earlier  period  we  arrive  at  the  time  when 
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Dr.  Karl  Einert  published  his  treatise  on  the  Law  of  Bills  of 
Exchange.  Denounced  at  first  by  many  as  frivolous,  and 
severely  criticised  by  Jurists  of  that  period,  the  theory  of 
Dr.  Einert  has,  because  of  its  intrinsic  scientific  value,  bee  n 
accepted  alike  by  the  jurist  and  legislator  of  the  great  German 
Empire,  until,  finally,  it  may  be  said  to  be  the  ruling  notion 
governing  the  laws  of  Bills  of  Exchange  in  all  the  great 
countries  of  the  north  of  Europe,  peopled  by  eighty  millions 
of  inhabitants. 

It  hence  becomes  absolutely  necessary  to  consider  the 
theory  of  Dr.  Einert.  It  has  already  been  explained  that  the 
Bmptio  Venditio  notion  of  the  Italian  school,  developed  into 
a  theory  of  a"  Special  Bill  of  Exchange  Contract"  by 
Dupuis,  and  later  on  by  Pothier,  underlay  the  definition  of  a 
Bill  of  Exchange  given  by  the  Code  de  Commerce  (Code 
Napoleon).  The  definition  given  by  the  French  code,  Dr. 
Einert  asserts,  is  wholly  erroneous,  and  in  lieu  of  it  he  has 
laid  down  the  following  fundamental  rules : — i.  A  Bill  of 
Exchange  (Tratte)  and  a  Promissory  Note  {domicilirU  Eigen- 
wechsel)  partake  of  the  same  characteristics,  and  are,  juridi- 
cally speaking,  identical,  for  "  it  is  quite  the  same  whether  I 
say,  upon  this  bill  or  draft  pay  Titius,  or  upon  this  Bill  I 
promise  to  pay  Titius."*  2.  The  only  difference  between  the 
two  instruments  consists  in  this,  that  the  maker  or  drawer  of 
a  Bill  of  Exchange  guarantees  not  only  the  payment,  but 
also  the  acceptance,  whilst  the  maker  of  a  Promissory  Note 
guarantees  only  payment.  3.  It  follows  from  this  that  the 
drawer  is  the  principal  debtor,  the  acceptor  surety.  A  Bill  of 
Exchange  is  thus,  according  to  Einert,  in  its  nature  only  an 
acknowledgment  of  a  debt,  a  promise  to  pay,  rendered, 
however,  negotiable  by  adding  the  word  "order."  Once 
admit  this  theory,  and  the  necessary  sequel  is  that  a  Bill  of 
Exchange  to  order  partakes  of  the  character  of  a  Bill  to 

*  Dr.  Earl  Einert,  Weohselreohi,  §  2, 8 
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Bearer  (auporteur),  and  on  this  point  Unger,*  Kuntze,t  and 
other  modem  writers  generally  concur.  The  usage  of  bankers 
of  in  bianco  drawings,  that  is,  the  issues  of  drafts  without 
funds  in  the  drawee's  hands,  points  to  the  creation  of  paper 
money,  analagous  to  bank-notes,  only  with  this  difference, 
that  the  acceptor  is  the  surety  who  guarantees  payment. 

This  practice  of  creating  a  circulating  medium  by  the 
drawer  is  what  Einert  lays  so  much  stress  upon,  in  support 
of  the  correctness  of  his  theory. t  In  framing  the  general 
law  of  Bills  of  Exchange  for  Germany,  it  must  be  understood 
that  those  who  framed  the  law  have  studiously  avoided 
adopting  any  one  theory ;  on  the  contrary,  they  have  en- 
deavoured to  embody  only  matured  and  universally  accepted 
juridical  opinions  and  usages  of  merchants,  in  so  far  as  they 
were  found  applicable  to  actually  existing  circumstances. 
Nevertheless,  it  was  all  but  unavoidable  that  some  leading 
principle  should  be  acknowledged.  According  to  the  Prussian 
Draft  Law,  A.D.  1847  (S.  6),  which  formed  the  basis  of  the 
deliberations  of  the  Leipzig  Conference,  a  Bill  of  Exchange 
is  a  formal  literal  Act,  extending  to  the  instrument  itself 
the  character  of  a  commercial  paper  money.  The  framers 
of  this  draft  further  embodied  in  a  Bill  of  Exchange  the 
special  characteristic  given  to  it  by  Einert,  namely,  that  it 
A     .  was  only  a  modified  form  of  a  promise  to  pay  a  given  sum  of 

money  to  a  third  person,  in  which  the  maker  was  the  prin- 
cipal debtor,  and  all  the  other  parties  sureties.  They  further 
accepted  the  theory  that  a  Bill  of  Exchange  was,  in  fact, 
paper  money,  its  transfer  constituting  a  payment.  As 
regards  Bills  of  Exchange  or  drafts  to  Bearer,  with  a  view 
of  guarding  against  the  creation  of  unauthorised  Bankers' 
Notes,  Sections  9  to  15  prohibit  their  issue,  whilst  blank 
endorsements  are  held  to  be  legal.     It  may  be  a  matter  of 

•  Op.  cit.  t  Kuntze,  Innhaber.  Papier,  p.  201. 

{  The  Accommodatioo  aoooptor  was  formerlj  held  to  be  the  principal  debtor. 
Bf  ks  ua  Bills,  p.  227. 
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surprise  why  the  German  jurists  found  it  necessary  to  ignore 
the  Code  de  Commerce  in  framing  the  German  Law.  The 
reason  appears  to  have  been,  not  because  they  differed  in 
theory,  but  because  in  the  case  of  many  of  the  rules  laid 
down  by  the  Code  de  Commerce  it  was  found  that  they  were 
wholly  inconsistent  with  the  modem  employment  of  Bills  of 
Exchange.  This  divergence  may  be  briefly  summarised  as 
follows : — 

1.  The  Code  de  Commerce  is  silent  on  the  ^'pouvoir  de 
negocier.^*  Strange  to  say,  this  right  was  originally  contained 
in  the  Ordonnance  of  A.D.  1763,  S.  16,  that  is,  the  right  of 
endorsing  over  a  Bill  of  Exchange  to  a  third  party  at  another 
place. 

2.  The  iioth  Art.  of  the  Code,  namely,  the  "remise 
d'un  lieu  sur  im  autre,"  that  is,  the  ndfcessity  of  drawing 
from  one  place  upon  another,  though  easily  evaded  by 
making  the  draft  for  account  of  a  third  person,  was  found  to 
be  inconvenient.* 

3.  The  Code  de  Commerce,  Arts.  115-117,  respecting 
the  providing  for  payment,  the  covering  of  a  draft.  The  rule 
making  this  necessary  involved  the  placing  of  a  fund  in 
advance  by  the  drawer  in  the  hands  of  the  drawee.  A 
moment's  reflection  will  sufiice  to  prove  that  any  restriction 
must  necessarily  be  based  upon  a  wrong  conception,  both  of 
usage  and  of  the  principle  of  law,  underljdng  the  trans- 
action.t 

4.  Blank  Endorsement. — The  Code  de  Commerce  is 
silent  on  this  point ;  only  by  a  somewhat  forced  application 
of  the  138th  Art.  have  the  Courts  of  Law  of  France  endea- 
voured to  remedy  the  shortcomings  of  the  Code  by  importing 
a  procuration,  or  mandate. 

*  Biener,  Weohselrecht,  p.  472,  refers  to  Hardong,  who  maintains  that  the 
Iaw  of  Bills  of  Exchange  for  Germany  is  hat  the  patting  into  practice  the 
theovy  of  Dr.  Karl  Einert,  pp.  472  and  487. 

t  Bioner,  p.  488. 
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A  Bill  of  Exchange,  endorsed  in  blank,  is  thus  rendered 
negotiable,  but  by  means  of  a  procuration  only,  with  equities 
attaching.  By  the  German  Law,  art.  36,  the  holder  of  a  Bill 
of  Exchange  is  exempt  from  the  necessity  of  furnishing  proof 
of  identity  of  prior  parties  to  a  Bill,  the  Code  de  Commerce 
retaining  the  older  opinion  in  this  respect.  By  the  Law  of 
France,  mere  delivery  does  not  transfer  title,  while  the 
German  Law  allows  this.  Further,  the  value  (valeur,  valuta, 
consideration)  must  be  stated,  according  to  the  French  Law, 
on  the  face  of  the  Bill ;  the  German  Law,  on  the  contrary, 
expressly  rids  the  holder  of  a  Bill  of  Exchange  from  all 
liability  of  proof  of  value  given.  Another  point  of  importance 
is  that  of  cumulative  re-exchanges  and  charges.  The  Code 
dte  Commerce  allows  only  one  charge  for  re-exchange;  the 
German  Law  inflicts  cumulative  charges  on  antecedent 
parties,* 

IIL  In  England  the  introduction  of  Bills  of  Exchange  is 
but  of  modern  date.  It  is  true,  we  may  find  traces  of  their 
employment  in  the  13th  and  14th  centuries.t  Nevertheless, 
the  year-books  and  reports  of  the  i6th  century  do  not  contain 
a  single  reported  case.  Rymer's  Fadera  refers  to  the  use  of 
exchanges  and  re-exchanges  (A.D.  1554)  by  Sir  Thomas 
Gresham,  in  remitting  moneys  to  King  Edward  VI.  and 
Queen  Mary.  ChittyJ  and  Story ||,  in  their  historical 
Bketches  of  the  development  of  the  use  of  Bills  of  Exchange, 
furnish  an  interesting  account  of  the  adoption  of  these 
instruments  in  the  15th  and  i6th  centuries.  The  Acts  of 
Parliament  regulating  the  Law  of  Bills  of  Exchange^  gave 
but  tardily  legislative  sanction  to  some  of  the  usages  and 
customs  of  merchants.    The  English  Courts  of  Law,  from 

*  Biener,  p.  488. 

t  Madox,  Histoiy  of  the  Bxoheqner,  oh.  28,  p.  638  et  seq. 

%  Ohitty  on  Bills  of  Exchange. 

a  Siorsi  Oommentaries  on  the  Law  of  Bills  of  Exchange. 

f  9  &  10  Wmtam  lU.,  0.  17  (1699),  8^4  Anne,  0.  9  (1705)  (as  regards 

IreUudJ,  1  &  2  Geo.  IV.  0.  78, 18  &  19  Yict.  c.  67,  and  19  &  20  Vict  0.  97, 
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the  days  of  Lord  Holt,  tenaciously  adhered  to  the  theory  of 
an  assignment  of  a  chose  in  action^  and  only  reluctantly  have 
our  lawyers  yielded  to  the  more  modern  notion  put  in  practice 
by  merchants  and  formulated  into  legal  axioms  by  Continental 
Jurists — namely,  that  of  the  unfettered  negotiability  of  a  Bill 
of  Exchange. 

The  fundamental  notion  universally  current  in  England 
being  that  a  Bill  of  Exchange  or  Promissory  Note  transferred 
a  debt  (a  chose  in  action),  there  arose  a  necessity  of  proof  of 
a  ^^justa  causa^'  (consideration),  the  burden  of  which  fell 
upon  the  holder.  Both  these  rules  greatly  impaired  the 
negotiability  of  the  instrument  and  hindered  the  right  of  re- 
covery, destroying  its  free  use.  To  remedy  these  defects 
the  Legislature  intervened,  and,  to  use  Chitty's  expressive 
words,  **  clothed  the  instrument  with  special  privileges."* 

The  Courts  of  Equity,  it  is  true,  to  remedy  the  evil 
extended  an  Equity  in  favour  of  the  assignee,  that  is  a  right 
to  sue  the  debtor  in  the  name  of  the  assignor.t  The  tardy 
and  costly  aid  of  a  Court  of  Equity,  however,  ill  suited  the 
requirements  of  the  trader  and  banker.  By  slow  degrees  the 
custom  of  merchants  prevailed.  Hesitatingly  our  Courts 
consented  to  acknowledge  the  Law  Merchant,  the  Legislature 
in  part  consolidating  what  had  been  sanctioned  by  usage.J 

The  numerous  cases  cited  by  Chitty,  exceeding  2,000, 
embody  the  laws  of  England.  These  decisions  have  cleared 
the  way  for  an  ultimate  consolidation  into  a  system  of  the 
laws,  rules,  and  practices  in  relation  to  these  instruments. 
The  absence  of  any  guiding  principle  has,  it  is  to  be  feared, 
made  it  all  but  impossible  to  shape  the  material  contained  in 
these  decisions  into  anything  approaching  completeness. 
Nevertheless  some  general  rules  may  be  deduced,  which 
might  ultimately  form  the  foundation  of  a    system.     As 

*  Ghifty,  Treatise  on  Bills  of  Exohang6, 10th  ed.,  1859. 

t  Coka  on  Littleton,  i«  847,  p.  214.    Formerly  the  King  onlj  conld  cede  a 
light  of  action  abeolntely. 

}  Bajley  on  Bills  of  Exchange,  6th  ed.,  18da 
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already  pointed  out,  these  rules  in  many  respects  conform  to 
the  German  Law,  and  the  acceptor  being  regarded  as  the 
principal  debtor,  all  the  other  parties  as  sureties  (Einert  re- 
garding the  drawer  as  the  principal  debtor  and  all  the  other 
parties  as  sureties).  In  the  United  States  of  America  the 
English  Law  prevails  throughout  the  Northern  States  of  the 
Union,*  Chancellor  Kent,t  in  his  Commentaries,  gfives  a 
lucid  account  of  the  difference  between  the  Laws  of  the 
various  States  of  the  Union,  remarking  that,  subject  to  local 
modifications,  the  rules  of  the  English  Law  prevail. 

The  leading  features  of  the  Law  of  England  regarding 
Bills  of  Exchange,  according  to  Byles  and  Chitty,  may  be 
stated  as  follows : — First,  That  transfer  by  endorsement,  or 
delivety  assigns  the  sum  stated  on  the  instrument  absolutely. 
Second,  That  in  the  absence  of  fraud,  it  is  not  necessary  to 
prove  consideration  on  the  part  of  the  holder.  Third,  That 
a  Bill  of  Exchange  passes  by  endorsement  (without  notice). 
Fourth,  That  an  endorsement  may  be  either  special,  general, 
in  blank,  or  to  Bearer.  Fifth,  That  notice  of  dishonour,  only 
and  instead  of  protest,  save  in  the  case  of  foreign  bills,  is 
necessary-  Sixth,  That  a  Bill  of  Exchange  or  promissory 
note  may  be  created  by  any  written  words  expressing  the 
intention  of  the  parties,  it  being  neither  necessary  to  state 
the  name  of  the  place,  nor  the  date,  nor  the  time  of  pay- 
ment ;  even  the  direction  of  payment  to  order  need  not 
be  in  any  given  form.  Seventh,  No  words  importing  valtte 
or  consideration  are  necessary.  Eighth,  Acceptance  must 
be  in  writing,  and  in  words   plainly  signifying  an  under- 


'  The  CiTiI  Code  of  the  State  of  New  York  (Tit.  xy.  on  negotiable  infitniments) 
«iiimeiatea  the  law  as  in  force  in  the  Northern  States  with  admirable  precision. 
Both  the  publio  and  the  profession  are  indeed  deeply  indebted  to  David  D.  Field 
and  AlexEindcr  W.  Bradford  for  the  manner  in  which  they  have  carried  oat  their 
Important  ta^k.    Civil  Oode  of  New  Tork,l  865,  Beport  of  Gommissionerfl. 

t  Kent's  Commentaries,  y.  iii.  s.  71  (Negotiable  paper). 

X  Ohittj'a  Treatise  on  Bills  of  Exchange ;  Thomson,  on  the  Law  of  Bills  of 
Exchange ;  Bjles,  The  Law  of  Bills  of  Exchange. 
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taking  to  pay*  Ninth,  That  the  acceptor  is  the  principal 
debtor,  the  other  parties  sureties ;  each  prior  party  being  a 
principal  in  respect  of  each  subsequent  party.* 

In  the  views  expressed  by  Byles  and  Chitty,  Dr.  Story, 
with  but  unimportant  modifications,  concurs.  Story  lays 
down  the  rule  that  presumably  the  drawer  has  funds  in 
the  hands  of  the  drawee ;  that  he  sells  or  assigns  to  the 
transferee  for  valuable  consideration  such  part  thereof  as 
amounts  to  the  sum  stated  to  be  payable  by  the  Bill,  and 
that  acceptance  is  appropriation,  pro  tanto,  of  such  funds ; 
hence  the  acceptor  is  treated  as  the  primary,  or  principal 
debtor  to  the  payee,  or  other  holder  of  the  Bill  of  Exchange. 
Further,  that  the  drawer  and  other  parties  on  the  Bill  are 
held  only  to  be  collaterally  liable.  Chancellor  Kent,  following 
the  language  of  Bayley  in  his  Treatise  on  Bills  of  Exchange,t 
gives  a  definition  which  is  at  once  concise,  clear  and 
accurate.  **A  Bill  of  Exchange,"  says  this  author,  **  is  a 
written  order  or  request  by  one  person  to  another  for  the 
payment  of  money,  absolutely  and  at  all  events."  X 

IV.  In  respect  of  the  laws  of  the  Russian  Empire  regarding 
Bills  of  Exchange,  and  which  constitute  the  fourth  group  of 
Laws  respecting  these  instruments,  it  is  only  necessary  for 
my  present  purpose  to  observe  that  they  intrinsically  resemble 
those  of  Germany.  The  rules  and  Laws  relating  to  negoti- 
able instruments  are  contained  in  the  code  of  the  Empire 
promulgated  23rd  June,  1832,1!  and  further  amended  15th 
December,  1862. 

The  Imperial  Government  has  since  published  a  draft  of 
a  Law  (1869)  embodying  many  important  amendments. 
The  matter  is  now  under  consideration.  In  amending  the 
Law  of  Bills  of  Exchange,  it  is  generally  understood  that  the 
General  Law  of  Germany  is,  so  far  as  practicable,  to  serve 
as  a  guide.     For  the  kingdom  of  Poland,  the  Code  de  Com- 

*  Bjlef  on  the  Law  of  Bills  of  Exchange,  p.  222. 
t  Bayley  on  Bills,  Ch.  I.,  p.  1. 
%  Eent*B  Oomm.  Leot.  44,  p.  74. 
',  Reichs  Codex  Rnssland?,  Enthaltend  die  Wechselordnang,  1832. 
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merce  (1807)  is  in  force  in  its  entirety.  The  Duchy  of 
Finland  has,  as  stated  previously,  adopted  the  German  Law. 

The  laws  of  the  different  settlements  of  our  Colonial 
Empire  differ  widely  from  one  another.  Thus,  in  Ceylon,  and 
the  Cape  of  Good  Hope,  the  rules  of  the  Roman-Dutch  Law 
are  retained ;  in  the  Colony  of  Mauritius,  the  Code  de 
Commerce  is  in  force ;  whilst,  in  Lower  Canada,  the  Civil 
Code  of  France  substantially  prevails.  In  the  Australian 
Colonies,  Upper  Canada,  British  Guiana,  Trinidad,  and  in 
our  East  Indian  possessions,  the  English  Law  prevails.  In 
each  of  these  colonies,  however,  it  must  be  remarked  that 
local  laws  have  to  a  certain  extent  introduced  modifications. 
Appeals  from  all  these  countries  lying  to  the  Privy  Council, 
England  is  thus  not  only  the  commercial  centre  of  all  of 
these  vast  territories,  but  the  seat  of  the  ultimate  Supreme 
Court  of  Appeal.  Nevertheless,  up  to  the  present  day, 
strange  as  it  may  appear,  no  attempt  has  been  made  to 
bring  about  a  uniformity  in  the  laws  and  practice  regarding 
Bills  of  Exchange. 

Having  thus  far  endeavoured  to  explain  the  guiding  prin- 
ciples in  relation  to  Bills  of  Exchange  and  negotiable  in- 
struments which  have  been  evolved  from  the  usages  and 
customs  of  the  merchants  of  Northern  Europe,  the  question 
may  be,  it  is  conceived,  urged  with  great  force,  whether  it 
would  not  be  practicable  to  establish  a  common  code  for  the 
continental  States  of  Northern  Europe,  Germany,  Austria, 
Scandinavia,  Prussia,  and  England,  as  well  as  for  the 
United  States.*  The  answer,  I  believe,  will  be  in  the  affir- 
mative, each  country  preserving  its  own  mode  of  legal 
recovery,  that  is  without  interference  in  the  procedure  of  its 
Courts  of  Law.    "  The  Jurisprudence  which  regulates  Bills 

*  ThD  fiM  oongress  on  trade  (Handelstag),  held  at  Heidelberg,  13th  to  18th 
Meijr  1861 1  {Goldsohmidt,  p.  177),  passed  a  series  of  resolutions  to  the  effect 
tbat  a  Oommou  Commercial  Code  for  all  the  German  States  should  be  adopted ; 
ia  part,  at  i^aati  this  suggestion  has  been  already  pat  into  practice,  tha  Com- 
merciaL  Oodt^s  oi  Germany  and  Austria  giibBtantiaUj  agreeing  with  one  auotber. 
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of  Exchange,"*  to  quote  Story's  concluding  remarks  on 
this  subject,  **  can  hardly  be  deemed  to  consist  of  the  mere 
mimicipal  regfulations  of  any  one  country.  It  may,  with  far 
more  propriety,  be  deemed  to  be  founded  upon,  and  to  em- 
body, the  usages  of  Merchants  in  different  commercial 
countries  and  the  general  principle  Ex  cequo  et  bono  as  to 
the  rights,  duties  and  obligations,  of  the  parties,  deducible 
from  those  usages,  and  from  the  principle  of  natural  law 
applicable  thereto."  The  usages  and  customs  of  the  mer- 
chants of  Northern  Europe,  to  a  certain  extent,  resemble 
each  other ;  the  same  common  sense  and  appreciation  of 
what  is  useful  in  matters  of  trade  exists  in  all  these  countries. 
It  may  hence  be  re-affirmed  that  their  codification  is  a 
matter  quite  within  the  reach  of  the  practical  jurist  and  of 
the  legislator. 

H.  D.  Jencken. 


THE   NEW   SCIENCE   OF   LAW. 
Part  II. 

rpHE  next  important  branch  of  the  Science  of  Law  is  the 
-*•  limitation  of  legal  phenomena,  or  the  discovery  of  the 
line  of  demarcation  between  legal  and  social  phenomena. 
This  may  be  denominated  the  ascertainment  of  the  province 
of  Law.  The  province  of  Law  has  been  discussed  almost 
as  profusely  as  the  foundation  of  Law ;  and  with  results  as 
indefinite  in  the  former  case  as  in  the  latter.  If  it  be  said 
that  Law  has  to  do  with  the  property  and  lives  of  the 
members  of  the  Community,  there  will  arise  diverse  inter- 
pretations of  the  terms  "  lives  '*  and  **  property."  Religion 
and  morality  have  to  do  with  the  lives  and  property  of  men. 
These  by  moulding  the  character  influence,  and  by  positive 

*  Story,  Bills  of  Ezoh.,  s,  20. 
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precepts  direct,  the  conduct  and  lives  of  individuals  and  their 
use  of  their  property.  The  moral  and  religious  law  declares 
"  Thou  shalt  not  steal ;  "  likewise  the  municipal  law.  The 
moral  and  religious  law  declares  "  Thou  shalt  not  kill ;  " 
and  the  same  is  true  of  the  municipal  law.  It  may  be  said 
that  the  moral  law  has  exclusive  dominion  over  the  hearts  and 
thoughts  of  men.  But  the  municipal  law  has  assumed  to 
control  the  education  of  children  and  the  worship  of  adults. 
The  law  often  inquires  into  the  intention  of  persons  in  com- 
mitting certain  acts.  In  cases  of  homicide,  the  intention 
governs  the  character  of  the  offence  and  the  penalty.  In 
construing  a  contract  the  intention  of  the  parties  is  to  be 
ascertained,  and  extrinsic  evidence  will  be  admitted  to  throw 
light  upon  the  intention  if  the  parties  have  not  so  plainly 
expressed  their  minds  that  they  will  not  be  allowed  to  show 
that  their  intention  was  diflferent  from  what  appears  in  the 
contract.  The  law  assumes  to  suppress  vice,  crime,  immor- 
ality. It  will  not  enforce  a  contract  which  is  obviously 
contrary  to  good  morals  or  public  policy.  It  may  be^ urged 
then  that  the  moral  law  has  exclusive  dominion  of  the 
motives  of  men  when  not  accompanied  by  the  acts.  But 
that  is  not  strictly  true.  Even  a  threat  or  a  slanderous  word 
sometimes  renders  the  person  making  it  amenable  to  the 
law.  One  has  the  right  in  this  country  to  enter  his  neigh- 
bour's house  on  invitation  for  the  purpose  of  transacting 
any  lawful  business,  or  engaging  in  friendly  intercourse. 
But  if  he  enter  his  neighbour's  house  with  the  intention  of 
feloniously  taking  his  goods — if  he  is  admitted  in  the  usual 
way,  but  after  his  entrance,  is  prevented  by  the  continuous 
presence  of  some  members  of  the  household  from  executing 
his  design,  and  he  quietly  takes  his  departure,  the  law  would 
hold  him  responsible  if  his  purpose  could  be  proved.  Of 
course,  the  difficulty  in  such  cases  is  in  proving  the  intent. 
But  I  doubt  not  that  the  law  could  properly  punish  a  felon- 
ious or  immoral  intent,  in  some  cases,  if  there  could  be  any 
reliable  evidence  of  it,  without  accompanying  words  or  deeds. 
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Again  the  law  is  not  to  be  distinguished  from  morality,  as 
many  distinguish  it,*  in  respect  to  the  principle  of  its  opera- 
tion. The  statement  is  often  made  that  a  thing  may  be 
legally  right  and  morally  wrong,  and  the  reverse.  Now,  in 
the  beginning  of  all  legal  systems,  in  the  rudimentary  stages 
of  all  society,  the  moral  and  municipal  law  were  both  ad- 
ministered by  the  same  tribunal,  and  adjudged  by  the  same 
authority.  The  same  principles  were  applied  in  the  decision 
of  all  classes  of  questions,  and  there  was  no  division  into 
legal  and  non-legal  questions  or  principles  of  adjudication. 
This  imion  of  the  so-called  moral  and  legal  modes  and 
principles  may  be  seen  in  the  Pentateuch,  the  Talmud, 
the  Institutes  of  Menu,  and  the  methods  of  applying  them 
to  the  affairs  of  men.  Originally  the  priests  were  the 
judges;  gradually  the  affairs  of  life  became  so  extensive  and 
complicated,  and  so  numerous  became  the  cases  for  judicial 
interference  that  a  person  or  class  of  persons  were  set  apart 
for  the  specialf purpose  of  settling  disputes  among  men  and 
for  enforcing  penalties.  Hence  arose  the  judicial  class  in 
contradistinction  to  the  priestly  class.  But  law  did  not 
then  cease  to  be  moral.  The  State  has  always  professed 
to  be  the  friend  of  religion  and  morality,  and  has  always  up- 
held both  religion  and  morality  whenever  it  has  had  the 
opportimity.  The  principle  of  deciding  questions  in  court 
has  always  been  the  same  as  the  principles  applied  in  the 
church  and  in  the  conscience.  The  judge  declares  the  right 
as  truly  as  the  priest  or  the  conscience.  In  the  division  of 
functions  which  occurred  on  the  separation  of  the  priesthood 
from  the  judiciary,  certain  classes  of  questions  were  referred 
to  the  courts,  and  certain  classes  to  the  church  for  decision, 
while  a  large  class  of  questions  were  retained — as  was  the 
case  before  the  division  of  functions — by  the  conscience. 
Little  by  little  these  separate  tribunals  became  distinct,  and 

*  Amos,  Science  of  Law,  GbAp.,  III.,  pp.,  29-31. 
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each  acquired  its  own  rules,  and  settled  its  own  jurisdiction. 
Conflict  after  conflict  has  gone  on  among  these  tribunals  as 
to  their  appropriate  jurisdiction.  An  adequate  review  of  the 
development  of  the  jurisdiction  of  the  courts,  the  church, 
and  the  individual  conscience,  would  carry  me  beyond  the 
proper  limits  of  this  article.  Sufl&ce  it  to  say  that  the  body 
of  rules  arising  in  these  separate  tribunals  has  been  denom- 
inated respectively  law,  religion  and  morality ;  and  that  is 
the  principal  distinction  between  them.  The  moral  law  is 
concerned  more  largely  with  psychical  conditions  than  is  the 
municipal  liw;  and  municipal  law  is  concerned  more  largely 
with  physxal  conditions  than  is  the  moral  law.  The  moral 
law  is  enforced  more  largely  by  psychical  power  than  is  the 
municipal  law;  and  the  municipal  law  is  enforced  more 
largely  by  physical  power  than  is  the  moral  law. 

It  is  true  that  after  a  system  of  jurisprudence  has  reached 
a  considerable  degree  of  perfection,  there  may  seem  a  wide 
difference  between  the  application  of  its  rules  to  certain 
cases,  and  the  application  of  moral  rules.  This  arises  from 
the  establishment  of  precedents  and  general  rules  which 
cannot  be  deviated  from  to  meet  all  special  cases.  In  this 
respect,  however,  the  municipal  law  is  not  inferior  to 
ecclesiastical  law.  Although  both  assume  to  be  based  on 
principles  which  are,  to  say  the  least,  not  immoral,  yet  after 
long  periods  have  elapsed  and  a  body  of  decisions,  pre- 
cedents, and  rules  have  arisen,  neither  the  courts  nor  the 
churches  feel  themselves  at  liberty  to  depart  from  the 
general  and  uniform  rules  to  meet  extraordinary  and  peculiar 
cases-  And  there  are  those  who  affirm  that  it  is  morally 
wrong  to  erect  public  buildings,  magnificent  and  costly, 
while  there  are  thousands  in  the  State  who  are  poor  and 
helplesSj  and  living  in  want  in  dirty  hovels.  And  so  there 
are  those  who  affirm  that  it  is  morally  wrong  for  a  church  to 
build  temples  for  worship,  massive  and  expensive,  while  there 
are  the  same  poor  and  helpless  people  living  in  the  com- 
munity*    There  are  those  who  assert  that  the  law  is  morally 
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wrong  because  a  just  debt  cannot  be  collected  after  the 
statute  of  limitations  has  run  against  it ;  just  as  there  are 
those  who  assert  that  the  church  is  morally  wrong  in  not 
administering  her  rites  to  all  persons  without  exacting  the 
performance  of  precedent  conditions.  But  the  moral  law 
itself  has  its  general  rules ;  and  the  conscience  has  esta- 
blished precedents  which  the  individual  regards  as  binding 
upon  himself.  And  there  are  those  who  afl&rm  that  morality 
is  subserved  by  refusing  charity  to  vagrants,  claiming  that 
charitable  dispensations  tend  to  increase  vagrancy,  and  that 
such  persons  are  better  oflf  in  the  workhouse.  A  dozen  cases 
occur  in  the  life  of  the  individual,  to  one  in  the  State 
and  the  Church,  where  general  rules  dominate  over  special 
rules. 

In  order  to  meet  special  cases,  or  cases  where  the  existing 
law  has  been  deemed  inadequate,  courts  of  equity  in  contra- 
distinction to  courts  of  law  have  been  established  in  some 
countries.  But  the  diflference  between  "  law  and  equity  "  is 
one  of  form  and  not  of  substance,  of  procedure  and  not  of 
right.  No  principle  of  equity  would  allow  any  rule,  abso- 
lutely contradictory  to  the  rule  oif  law,  to  be  applied.  The 
only  purpose  which  a  court  of  equity  can  serve  is  to  furnish 
a  remedy  which  a  court  of  law  does  not  furnish.  The  dis- 
tinction between  law  and  equity  is  not  a  substantial  or 
tenable  one,  and  should  be  effaced  from  our  jurisprudence. 
Law  in  its  largest  sense  is  equity ;  and  equity  is  no  more 
than  law.  Equity  courts  are  simply  media  for  the  creation 
of  new  rules  of  law.  In  these  views  I  am  sustained  by  Lord 
Moncreiff,  in  his  address  before  the  Social  Science  Associa- 
tion,  at  Glasgow,  September  30th,  1874.  He  says  "  There 
is  no  distinction  between  law  and  equity  in  any  philosophical 
acceptation  of  these  terms,  for  equity  is  the  basis  of  law. 
Law,  divorced  from  equity,  is  a  monster  which  could  have 
no  place  in  any  system  of  jurisprudence.  But  the  truth  is 
that  in  England  the  distinction  is  not  truly  expressed  by  the 
nomenclature.    It  is  not  one  between  the  subject-matter  or 
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the  objects  of  jurisprudence,  but  one  solely  of  courts  and 
jurisdiction;  not  what  the  right 'is  or  what  the  remedy 
should  be,  but  solely  from  what  tribunal  redress  can  be 
given.  It  never  could  have  arisen  save  from  the  jealousies 
of  co-ordinate  courts,  and  the  distinction  can  only  be  arrived 
at  by  confining  the  terms  within  arbitrary  rules  which 
deprive  them  of  their  primary  meaning.  *  *  *  * 
The  enlightened  legislation  of  the  last  year — ^to  be  com- 
pleted, I  hope,  next  year — ^terminates  the  reign  of  this 
anomaly,  as  far  as  theory  goes ;  but  there  has  sprung  up 
around  each  of  those  divisions  so  strong  a  growth  of  dis- 
tinctive principles  and  formularies  in  the  course  of  centuries 
of  able  administration,  that  it  will  take  many  years  before 
the  rival  camps  will  effectually  unite.  Probably  they  never 
will  until  their  mutual  technicalities  are  merged  in  a  code." 
Lord  Moncreiff  refers  in  the  last  part  of  the  passage  above 
quoted  to  the  Judicature  Act  which  united  the  courts  of  law 
and  equity.  The  same  thing  has  been  done  in  many  of  the 
United  States.  The  New  York  Code  formally  abolishes  the 
distinction  between  law  and  equity. 

From  what  has  been  said  already  in  regard  to  the  limita- 
tion of  legal  phenomena  and  the  powers  of  tribunals,  it  will  be 
seen  that  the  province  of  law  is  exceedingly  extensive.  But 
something  remains  to  be  discussed  in  regard  to  the  quality  of 
the  phenomena,  or  the  character  of  the  control  of  the  State 
over  society.  In  this  connection  I  shall  only  consider  how 
far  the  functions  of  government  are  positive  and  how  far 
negative.  If  two  persons  make  a  contract  which  is  valid, 
the  State  will  see  that  it  is  enforced.  If  a  person  lives  in  a 
populous  town,  he  may  be  prevented  from  building  his  house 
of  wood  or  other  combustible  material,  the  safety  of  the 
surrounding  property  being  secured  by  the  erection  of  stone, 
brick,  or  iron  buildings.  If  he  carries  on  business,  the  law 
will  prevent  him  from  conducting  a  business  which  is  a 
nuisance  to  the  community.  In  fact,  if  one  does  anything 
the  law  may  place  some  restraint  upon  his  mode  of  doing  it. 
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The  principal  function  of  government  is  negative.  It  is 
negatively  regulative.  Herbert  Spencer  divides  the  functions 
of  government  into  two  classes :  positively-regulative  and 
negatively  regulative,  the  latter  being  the  principal.  He  con- 
siders that  *'  all  that  is  needful  for  the  normal  performance 
of  the  internal  social  functions  is,  that  the  restraining  or 
inhibitory  structures  shall  continue  in  action ;  these 
activities  of  individuals,  corporate  bodies  and  classes,  must 
be  carried  on  in  such  ways  as  not  to  transgress  certain  con- 
ditions necessitated  by  the  simultaneous  carrying  on  of  other 
activities.  So  long  as  order  is  maintained,  and  the  fulfil- 
ment of  contracts  is  everywhere  enforced ;  so  long  as 
there  is  secured  to  each  citi:zen,  and  each  combination  of 
citizens,  the  full  return  agfreed  upon  for  work  done,  or  com- 
modities produced ;  and  so  long  as  each  may  enjoy  what  he 
obtains  by  labour,  without  trenching  on  his  neighbour's  like 
ability  to  enjoy,  these  functions  will  go  on  healthfully — 
more  healthfully,  indeed,  than  when  regulated  in  any  other 
way."*  The  State  should  not  demand  that  the  citizen 
should  do  this  or  do  that;  that  he  should  build  a  house; 
make  a  contract ;  marry  a  wife ;  unite  with  the  church  ; 
engage  in  business.  But  if  a  person  concludes  to  marry,  the 
State  will  prescribe  the  conditions.  The  State  has  always 
regarded  marriages  as  within  its  peculiar  province.  By  the 
Rules  of  Ulpian  (title  xiii.)  it  appears  that  "  lege  Julia  pro- 
hibentur  uxores  ducere  senatores  quidem,  liberique  eorum, 
libertinas  et  quae  ipsae  quarumne  pater  materne  artem 
ludicram  fecerit  s  iidem  et  ceteri  autem  ingenui  prohibentur 
uxorem  ducere  palam  corpore  quaestum  facientem  et  lenam, 
et  a  lenone  manumissam,  et  in  adulterio  deprehensam,  et 
judicio  publico  damnatam,  et  quae  artem  ludicram  fecerit  : 
adicit  Mauricianum  senatus  consultum  a  senatu  damnatam." 
By  the  commentaries  of  Gaius  it  appears  that  **  sciendum 
autem  est    non  omnes  nobis  uxores  ducere  licere;    nam 

*  SpcQOcr,  Eesay  on  Specialized  AdmiDistrakioo.    Seo  also,  Social  Statics, 
ch.  XXI. 
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quanindam  nuptiis  abstinere  debemus."  "Sane inter fratreir 
et  sororem  prohibitse  sunt  nuptiae,  sive  eodem  patre 
eademque  matre  nati  fuerint  sive  alterutro  eorum."  **  Fra- 
tris  filiam  uxorem  ducere  licet :  idque  priorum  in  usum 
venit,  cum  divus  Claudius  Agrippinam,  fratris  sui  filiam, 
uxorem  duxisset."*  And  the  Incas  of  Peru  married  their 
own  sisters  under  the  law.  Restraint  of  the  disposition  of 
property  by  will  has  always  been  considered  a  proper 
function  of  the  State.  By  the  Rules  of  Ulpian  (xxiv.  17)  it 
appears  that  "  poenae  causa  legari  non  potest,  poenae  autem 
causa  legatur,  quod  coercendi  heredis  causa  relinquitur,  ut 
faciat  quid  aut  non  faciat,  non  ut  ad  legatarium  pertineat  ut 
puta  hoc  modo  ;  si  filiam  tuam  in  matrimonium  Titio  con- 
locaveris,  decern  milia  Seio  dato." 

The  State  may  very  properly  interfere  in  such  important 
matters  as  marriage  and  disposition  by  will.  It  may,  per- 
hapsj  construct  public  highways,  canals,  railroads :  it  may 
furnish  public  media  of  communication,  such  as  the  post- 
ofBce  or  the  telegraph ;  but  these  affairs  should  not  be 
actively  engaged  in  by  the  State  unless  private  enterprise 
will  not  bring  about  the  desired  results.  And  it  is  not  at  all 
certain  but  that  private  enterprise  would  effectuate  these 
matters  quite  as  soon  as  the  community  requires  them.  At 
leasts  wherever  internal  improvements,  industrial  institu- 
tions, education,  science,  art,  will  flourish  without  the 
positive  interference  and  assistance  of  the  State,  the  State 
ought  not  to  intervene.  The  prime  object  of  government  is 
to  protect  the  members  of  the  community  and  not  to  assist 
them  I  to  maintain  order,  and  not  to  dictate  what  that  order 
shall  be. 

It  is  this  negatively  regulative  principle  which  keeps 
governments  and  courts  from  having  more  than  they  can  do. 
When  the  functions  of  the  State  cease  to  be  negatively- 
regulative    and    interfere    largely    and    positively    in^  the 

*  Galas,  Ooaim.,  Lib.  I,  58,  61,  62. 
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affairs  of  the  citizen,  when  law  becomes  in  fact  SLtiyihing 
more  than  a  condition  of  social  evolution,  then  confusion 
and  disorder  ensue.  So  long  as  government  keeps  in 
its  proper  place,  there  is  sufl&cient  moral  force  in  the 
community  to  enforce  the  laws  in  a  vast  majority  of  in- 
stances. Thus  all  social  intercourse,  when  left  to  self-regu- 
lation, needs  no  tribunal  but  public  opinion.  The  greater 
part  of  the  affairs  of  life  when  only  negatively  regulated  by 
law,  are  conducted  in  accordance  with  the  true  law ;  and 
recourse  to  the  municipal  tribunals,  although  not  infrequent 
in  the  absolute,  is  comparatively  rare.  The  ideal  legal  ' 
period  would  be  when  courts  and  governments  were  no 
longer  needed. — ^when  every  citizen  knew  the  right  and 
did  it. 

Thus  far  in  the  discussion  I  have  not  brought  out  promi- 
nently the  distinction  between  the  written  or  positive  law 
and  the  unwritten  or  unadjudged  law.     I  shall  now  proceed 
to  consider  the  transformation  of  the  unwritten  law,  which  I 
call  the  true  law,  into  positive  enactments  and  judicial 
decrees.    Since  the  true  law  is  a  condition  of  the  existence  \ 
and  development  of  society,  the  effort  of  the  law-giver  and 
the  judge  should  be  to  make  the  positive  and  adjudged  law 
the  exact  symbol  and  representative  of  the  legal  conditions 
of  society.     If  the  written  and  adjudged  law  do  not  inter-  | 
pret  in  true  terms  the  legal  phenomena  of  society,  or  do  not  ^ 
correspond  with  the  demands  of  society,  either  the  law  will  j 
not  be  obeyed  and  enforced,  or  society  will  be  forced  into  a  : 
position  antagonistic  to  itself,  and  will  be  developed  in  a 
direction  contrary  to  its  tendencies.     In  surveying  the  field 
of  history  one  is  impressed  with  the  feeling  that  much  of  the 
written  and  adjudged  law  of  mankind  has  undoubtedly  been 
of  the  latter  character ;  so  that  the  world  has  witnessed,  on 
the  one  hand,  constant  scenes  of  violation  of  law,  and  on 
the  other  hand,  constant  efforts  of  the  law-giver  and  the 
judge  to  retard,  modify,  or  accelerate  the  true  progress  of  the 
subject.     In  all  titoes,  the  painful  spectacle  has  been  pre- 
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sented  of  the  legislator  and  the  judge  imposing  their  own 
laws  upon  society.  In  the  effort  to  conform  social  progress 
to  their  standard,  they  have  sometimes  precipitated  the 
horrors  of  revolution  and  anarchy.  It  is  not  contended  that 
all  citizens  would  be  law-abiding  if  the  positive  law  was  the 
complete  representative  of  the  unwritten  law,  or  if  the  true 
law  was  applied  to  their  lives  and  affairs.  Nor  is  it  con- 
tended that  life  would  become  uninterruptedly  peaceful  and 
prosperous  if  legislators  and  judges  were  always  wise  and 
honest.  Such  a  condition  of  things  could  only  exist  at  a 
more  advanced  stage  of  civilization  than  any  people  has  yet 
reached.  It  would  be  only  possible  in  that  ideal  period, 
when  the  true  law  of  social  development  would  be  intuitively 
perceived  by  all  and  obeyed  by  all.  That  might  be  deno- 
minated the  self-administrative  period.  But  I  doubt  not 
that  some  infractions  of  law,  some  irregularities  and  anom- 
alies, are  just  as  essential  in  the  progress  of  society  as  the 
regularities  and  uniformities.  The  existence  of  a  large 
number  of  individuals  in  society,  who  are  either  too  ignorant 
or  too  stupid  to  perceive  their  true  relations  to  their  fellows, 
or  who  are  too  selfish  and  impulsive  to  conform  to  those  re- 
lations when  known,  leads  to  the  necessity  for  the  transfor- 
mation of  the  unwritten  law  into  statutes  and  adjudications, 
and  to  the  prescription  of  penalties  for  violations.  In  the 
progress  of  society  and,  indeed,  simultaneously  with  the 
appearance  of  the  simplest  social  structure,  there  arises  a 
governmental  organ,  a  vehicle  for  the  expression  and  en- 
forcement of  law.  In  the  ruder  forms  of  society,  the 
governmental  function  resides  in  the  head  of  the  family,  of 
the  tribe,  of  the  community,  or  of  whatever  organization  is 
unified  from  local  elements.  This  is  the  patriarchal  period. 
In  a  more  advanced  period  of  social  development,  the 
governmental  function  resides  in  a  single  head,  with  acces- 
sories under  the  control  of  the  head.  This  is  the  period  of 
monarchical  government.  Sometimes  the  governmental 
functions  reside  in  a  number  of  persons  or  departments. 
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This  is  the  aristocratic  or  limited  period  of  government.  As 
intelligence  becomes  diffused,  industrial  institutions  increase, 
and  wealth  is  distributed,  larger  numbers  participate  in  the 
affairs  of  government,  and  a  definite  expression  of  funda- 
mental law  is  procured.  This  is  the  period  of  constitutional 
government.  A  further  advance  in  social  progress  is  accom- 
panied with  a  further  distribution  of  govermental  functions, 
until  we  reach  a  republican  form  of  government,  which  is  a 
government  by  representatives  of  the  people.  All  of  these 
forms  of  governments  may  exist,  and  have  existed  at  the  same 
time,  since  different  societies  arrive  at  a  given  state  of  de- 
velopment at  different  periods.  A  pure  democracy  existed 
in  Athens,  a  republic  at  Rome,  absolute  monarchies  in  Asia, 
limited  monarchies  in  Africa,  and  patriarchal  governments  in 
some  parts  of  Europe,  Asia  and  Africa,  synchronously. 

There  are  three  phases  of  the  transformation  of  law :  the 
legislative,  the  executive  and  the  judicial  phase.  These 
phases  of  transformation  are  represented  in  the  corresponding 
departments  or  functions  of  government,  the  legislature,  the 
executive,  and  the  courts.  It  is  the  legislative  function  to 
translate  law  into  statutory  form.  It  is  the  judicial  function 
to  interpret  and  apply  law.  It  is  the  executive  function  to 
execute  the  law.  The  legislature  converts  law  into  general 
form,  the  courts  convert  law  into  special  forms,  the  governor 
converts  law  into  practical  forms.  Governments  early  begin 
the  translation  of  law  into  general  forms  by  the  enactment  of 
a  code,  containing  a  few  of  the  general  laws.  This  code  is 
sometimes  framed  by  a  personage  who  combines  in  himself 
all  the  functions  of  law-maker  or  legislator,  judge,  and 
administrator.  In  such  cases,  there  is  no  distinction  to  be 
made  between  politics  and  jurisprudence.  In  the  progress 
of  the  development  of  governments,  as  we  have  seen,  the 
jurisprudential  and  juridical  functions  are  separated  from  the 
political  and  organic  functions,  and  a  body  of  men  is  devoted 
to  declaring  and  applying  the  law.  This  rise  of  a  judicial 
body,  and  the  corresponding  rise  of  tribunals  of  justice,  in 
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which  hoth  the  written  and  the  unwritten  law  are  adminis- 
teredj  render  possible  systems  of  jurisprudence. 

Anterior   to  the    establishment   of    distinct   tribunals  of 
justice,  the  positive  law  is  of  the  most  uncertain  and  frag- 
mentary character.     But  with  the  establishment  of  courts 
commences  a  series  of  decisions  which  is  organized  into  a 
system  of  jurisprudence.     After  a  body  of  rules  has  been 
formed  the  method  of  deciding  causes  in  courts  becomes 
complex,  intricate  and  artificial,  so  that  whereas  the  judge 
formerly  decided  causes  in  a  simple,  arbitrary  manner,  upon 
his  own  view  of  the  rights  of  the  parties  befo^  him,  he  now 
decides  according  to  precedent  or  authority.     In  the  early 
"stages  of  a  system  of  jurisprudence  the  judge  is  as  much  a 
I  legislator  as  he  is  an  interpreter.     For,  although  there  may 
be  a  code   for  his  guidance,  yet  that  code  is  necessarily 
imperfect  and  general,  and  does  not  include  new  cases  which 
'  are  constantly  arising,  and   constantly  demanding   special 
laws  for  their  decision.    But  in  the  course  of  judicial  progress 
the  judge  is  transformed  from  the  quasi-legislator  to  the  strict 
'  interpreter ;  and  his  function  is  to  apply  the  statute  law  and 
I  the  precedents  to  the  cases  which  come  before  him.     Juris- 
\  prudence  is  then  a  science  of  precedents,  technicalities,  and 
1   fictions,  settled. .principles  and  inferential^anal9gies.     It  is 
wholly  artificial  in  its  character.     Res  adjudicata  is  the  maxim 
of  all  the  courts  in  the  decision  of  like  causes  ;  and  unless 
some  entirely  new  case  arises,  some  state  of  facts  without 
analagous  precedent,  something  altogether  unlike  any  thing 
found*  in  the  "  books,"  the   judge  feels  bound  to    decide 
according  to  the  **  authorities  "  or  the  decided  cases.     Now 
in  the  course  of  this  artificial  development  of  juridical  law, 
it  may  be  that  the  adjudged  law  falls  behind  the  true  law — it 
may  be  that  it  fails  to  represent  and  symbolize  the  real  legal 
phenomena  of  society.     This  is  not  an  impossibility  even 
from  an  a  priori  view  ;  and  observation  shows  that  it  is  not 
unfrequently  the   case.      We   have   a  completely  artificial 
system  ot  symbols  for  a  complex,  varied,  and  multitudinous 
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class  of  phenomena.  If  these  symbols  are  not  frequently 
compared  with  the  originals,  especially  where  the  originals 
are  liable  to  great  change,  if  the  symbols  are  not  modified  to 
correspond  with  the  originals,  then  the  symbols  become 
defective  and  anachronous.  If,  after  the  lapse  of  years,  it  is 
found  that  society  has  advanced  beyond  the  rules  laid  down 
by  the  earlier  authorities,  which  rules  the  later  courts  are 
still  applying  to  the  later  order  of  things,  then  there  occurs 
a  discrepancy  between  the  adjudged  law  and  the  true  law. 
And  if  the  courts  are  powerless  to  assimilate  the  positive  and 
the  unwritten  law  then  there  is  no  remedy  for  society  but  by 
the  interference  of  a  distinct  function,  the  legislative  function, 
to  correct  and  modify  the  results  of  the  adjudications,  and  to 
conform  the  written  to  the  unwritten  law.  The  tendency  of 
great  judicial  systems  is  to  remain  stationary,  to  avoid 
change,  to  stand  by  authority,  to  resist  progress,  and  neither 
to  note  nor  recognize  the  transitions  in  society.  Juris- 
prudence as  it  exists  to-day  is  essentially  Conservative,  and 
often  behind  the  timesl  In  its  Conservative  aspect  it 
operates  as  a  check  upon  excesses.  Still  if  it  gets  too  far 
behind  social  progress  in  the  aggregate,  as  it  is  prone  to  do 
society  is  injured  and  Jurisprudence  falls  into  disrepute  or 
impotency.  Lord  Moncreiff,  in  the  address  from  which 
I  have  already  quoted,  says  :  "  For  those  who  admin- 
ister the  law  it  is  immutable.  That  which  has  been  is 
that  which  shall  be,  and  should  be.  The  perfection  of 
the  science — ^which  never  can  be  perfect  until  mankind 
is  so,  and  then  it  might  be  dispensed  with — is  that  its 
precepts  should  continue  as  th#y  have  been,  and  the  judge 
is  condemned  if  the  ancient  landmarks  are  removed. 
When  new  occasions  arise  the  old  occasions  must  be 
invoked  to  solve  them,  and  the  old  maxims  and  the  old 
formularies  must  be  sought  for  at  the  fountain  head.  But 
while  law  in  pts  own  eyes  is  immutable,  time,  the  devourer 
of  all  things,  even  of  law,  changes  the  objects  for  which  law 
alone  exists,  silently  al^rading  surfaces,   effacing  features, 
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raising  land  here,  submerging  it  there,  until  the  end  and 
purpose  which  the  law  was  made  to  serve  has  disappeared 
altogether,  or  is  so  altered  in  its  incidents  and  its  surround- 
ings as,  perhaps,  to  invert  the  effect  of  its  provisions.  This 
is  a  process  in  constant  and  daily  operation,  and  one  which 
the  administration  of  the  law  is  powerless  to  prevent  or 
provide  for.  It  is  hard  to  learn  the  law  as  it  is  without  be* 
ing  obliged  to  look  beyond  its  confines,  and  to  note  how 
far  it  squares  with  the  times.  So  an  aggrieved  community 
wait  until  the  current  of  legislation  sets  toward  the  future 
and,  taking  warning  by  the  past,  provides  for  increased 
equity  and  security." 

The  inability  of  systems  of  jurisprudence,  as  they  are  now 
constituted,  to  modify  themselves  to  suit  the  real  wants  of 
the  age  and  community,  renders  frequent  applications  to  the 
legislative  department  necessary.  Hence  large  numbers  of 
statutes  are  annually  enacted  in  constitutional  and  progres- 
sive governments ;  and  in  some  countries  the  whole  law  is 
codified.  Partial  or  complete  codification  is  essential  to  the 
adaptation  of  jurisprudence  to  society.  How  far  or  how 
complete  codification  should  be  made  depends  upon  the  cir- 
cumstances of  the  time  and  social  and  political  considera- 
tions. It  depends  upon  the  condition  of  the  system  of 
jurisprudence  considered  as  a  whole,  and  considered  in  its 
relation  to  society.  And  just  here  comes  into  prominence 
the  superiority  of  a  science  of  law  which  comprehends  juris- 
prudence, political  economy  and  history.  Jurisprudence  is 
but  a  single  department  of  legal  science,  the  department  of 
translation  or  interpretatidh.  But  the  complete  science  of  law, 
by  investigating  legal  pheonniena,  not  only  independently, 
but  relatively,  affords  superior  facilities  for  the  translation  of 
law  into  symbols,  and  for  comparing  the  symbols  of  the 
adjudged  law  with  the  true  law,  the  social  conditions  which 
they  represent,  A  legislator,  who  is  a  true  legal  scientist, 
has  superior  qualifications  for  codifying  the  law,  over  the 
mere  judge  or  lawyer.     And  it  would  seem  that  in   most 
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cases  codification  would  be  preferable  to  adjudication.  The 
history  of  law  shows  that  codification  dates  back  to  the 
earliest  times — ^back  to  the  very,  verge  of  the  pre-historic  period ; 
that  all  people  as  soon  as  they  have  had  a  literature,  have 
had  also  a  code,  more  or  less  extensive  and  corresponding 
more  or  less  nearly  with  the  social  environment.  A  large 
part  of  the  history  of  the  race  is  found  written  in  its  Codes — 
its  "Ten  Commandments,"  [its  "Twelve  Tables."  The 
Athenians  and  Spartans  had  their  Codes — the  Codes  of  Solon, 
Draco,  Lycurgus.  The  Romans  had  an  extensive  Code, 
that  of  Justinian,  which  is  the  foundation  of  all  the  Codes 
of  Western  Europe.  The  northern  nations  of  Europe  and 
the  Asiatics  have  had  codes  partial  or  complete.  There  are 
also  many  codes  in  America.  In  England,  codification  has 
not  been  popular  for  several  hundred  years,  although  much 
of  the  English  law  is  adapted  from  the  Civil  or  Roman  law. 
But  statute  after  statute  has  been  passed,  decision  after 
decision  has  been  rendered — the  statutes  to  supplement  and 
modify  the  decisions,  and  the  decisions  to  interpret  the 
statutes  and  the  unwritten  law,  until  the  positive  law  of 
England  is  a  perfect  labyrinth.  In  recommending  codifica- 
tion it  is  not  to  be  inferred  that  there  are  no  difficulties  in  the 
way.  To  represent,  in  exact  terms  of  language,  the  legal 
phenomena  of  society  requires  an  amount  of  industry,  com- 
parison and  investigation  which  is  incomprehensible  to  the 
uninitiated.  If  a  Code  Commission  were  to  attempt  to  frame 
an  entirely  new  code  for  a  highly  civilized  people  without 
any  of  the  materials  which  jurisprudence  and  statutory 
enactments  afford,  the  task  would  be  well-nigh  impossible, 
and  the  result  would  be,  at  best,  wholly  inadequate.  It 
would  be  like  constructing  a  new  language  for  a  people. 
Codes,  like  languages,  are  the  creations  of  a  vast  number 
and  variety  of  forces  operating  through  a  long  period  of  time. 
But  the  difficulty  of  framing  a  good  code  is  lessened  by  pur- 
suing the  historical  method,  and  by  taking  antecedent  or  ex- 
isting codes,  statutes,  decisions  and  treatises,  and  comparing 
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these  with  each  other,  and  with  what  is  believed  to  be  the 
true  law,  making  changes  here  and  there,  and  organiz- 
ing the  whole  into  a  system'.  Codification,  it  is  true, 
will  not  do  away  with  all  disagreements  of  co-ordinate 
courts,  nor  prevent  and  abolish  all  litigation  or  prose- 
cutions. So  long  as  the  words  of  a  language  separately 
and  collectively  are  susceptible  of  different  renderings  and 
applications,  so  long  will  judges  disagree  as  to  the  meaning 
of  the  provisions  of  codes.  The  best  code  that  can  be  made 
will  possess  defects,  uncertainties,  and  inadequacies.  We 
shall  have  litigation  and  prosecutions  still.  But  the  inquiry 
presenting  itself  to  the  law  reformer  and  the  legal  scientist 
is  not  how  shall  all  litigation,  prosecutions  and  judicial  dis- 
agreements be  stopped,  nor  how  shall  crime  be  entirely  sup- 
pressed and  punished,  nor  how  shall  suitors  get  justice  with- 
out any  trouble  or  expense  ?  but  how  shall  these  litigations, 
prosecutions,  judicial  disagreements,  troubles  and  expenses 
be  reduced  to  the  minimum — how  shall  the  difference  be- 
tween the  written  and  the  unwritten  law  be  diminished,  and 
the  total  social  requirements  be  met  ?  It  is  believed  that 
codification  is  the  chief  way  to  accompHsh  this  purpose. 
Piecemeal  legislation  may  do  something  towards  this ;  but 
complete  codification  is  essential  to  the  accomplishment  of 
complete  results,  and  is  essential  to  unity.  In  governments 
having  a  written  constitution  there  should  be  in  addition  to 
this  constitution,  a  political,  civil,  and  criminal  code,  con- 
sisting of  declarations  of  the  executive,  judicial  and  legisla- 
tive functions,  rules  of  substantive  law,  procedure  and 
administration.  Codes  need  occasional  modifications,  in 
order  to  conform  to  the  progressive  changes  of  society.  In 
this  respect,  the  object  is  to  make  the  change  correspond 
with  the  social  changes,  both  in  time  and  amount.  Wherever 
the  system  of  codification  is  thoroughly  established,  the 
modifications  are  wrought  by  the  influences  of  society 
with  sufficient  rapidity. 

The  same  principles  which  govern  in  the  transformation 
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of  the  unwritten  municipal  law  into  positive  law,  are  appli- 
cable in  the  transformation  of  the  unwritten  private  interna- 
tional law  into  positive  law.  A  code  of  private  international 
law  would  be  beneficial  in  securing  uniformity  of  regulations 
to  the  citizens  of  different  nations.  A  complete  code  of 
this  law  with  a  court  to  administer  it  has  been  established 
by  the  Khedive  of  Egypt.  Tribunals  for  the  administration 
of  the  unwritten  law  haye  been  established  in  Europe,  and 
a  tribunal  of  this  character  has  been  recommended  by  the 
President  of  the  United  States  for  that  country.  The  pros- 
pects of  a  complete  codification  of  private  international  law, 
which  the  principal  commercial  nations  will  recognize,  are 
not  such  as  to  warrant  the  opinion  of  its  immediate  execution. 
In  respect  to  the  codification  of  public  international  law 
some  difiBculties  arise  which  are  not  found  in  private  inter- 
national law  or  in  national  law.  In  the  latter  cases  the 
code  can  be  enforced  by  competent  governmental  authority ; 
in  the  former  case  a  code  cannot  be  so  enforced.  There  is  , 
no  physical  authority  residing  in  any  governmental  organiza- 
tion which  is  above  and  superior  to  the  respective  nations. 
It  i§  true  that  there  has  been  for  ages  a  species  of  law  ex- 
isting among  nations  called  the  Jus  Gentium^  but  this  is  now 
understood  to  have  meant  in  early  times  simply  the  laws 
which  are  common  to  all  nations,  and  not  to  have  referred 
to  the  rules  governing  the  intercourse  of  nations  as  sucIk 
There  has  also  been  a  true  public  international  law,  but  this 
has  only  been  expressed  in  positive  form  by  occasional 
treaties,  and  decrees  of  arbitrators.  Public  international 
law  is,  comparatively  speaking,  in  its  infancy.  The  legal 
scientist,  in  order  to  discover  the  true  public  international 
law,  must  refer  principally  to  what  may  be  called  interna- 
tional sentiment.  Although  that  would  not  be  the  sole  test. 
No  system  of  rules,  however  reasonable  or  ideally  perfect, 
-or  apparently  useful,  will  express  the  true  international  law 
if  it  does  not  express  the  international  sentiment,  which  is 
a  compound  of   international  reason,  will,  emotion,    and 
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notion  of  utility.  But  even  that  may  not  be  the  true  law ; 
for  there  are  certain  forces  at  work  in  the  environment, 
physical,  commercial,  military,  industrial,  certain  antipathies 
and  diversities  of  sentiment,  which  render  the  true  and  real 
public  international  law  not  representable  even  in  terms  of 
sentiment.  The  present  state  of  international  relations  does 
not  seem  to  admit  of  a  very .  complete  or  specific  code.  All 
that  can  be  accomplished  is  the  partial  codification  of  public 
international  law — including  only  such  points  as  give  rise  to 
the  least  differences  among  the  nations — and  the  establish- 
ment of  a  court  of  arbitration  to  interpret  and-  apply  the 
code.  This  code  should  be  at  present  nothing  more  than  an 
enlarged  treaty  among  as  great  a  number  of  powers  as  can 
be  induced  to  enter  into  it.  This  would,  of  course, 
require  official  instead  of  private  action.  The  official 
mode  of  preparing  the  code  seems  to  be  preferable  to 
the  unofficial  mode,  inasmuch  as  in  any  event  the  final 
sanction  of  the  code  would  have  to  proceed  from  the  govern- 
ments interested.  It  is  true  that  publicists  may  do  much  in 
awakening  the  interest  of  the  people  and  the  governments  in 
the  matter  of  codification  and  arbitration.  Eminent  jurists, 
such  as  Bluntschli  and  Field,  have  done  much  in  this  way. 
Private  persons  may  collectively  discuss  or  compile  a  code, 
as  the  private  international  congresses  in  Europe  have  pro* 
posed  to  do.  This  may  assist  an  official  congress  in  arriving 
at  a  better  knowledge  of  the  real  public  international  law. 
It  is  a  mistake  to  suppose  that  the  adoption  of  a  code  of 
public  international  law,  or  the  establishment  of  a  court  of 
arbitration,  or  both,  would  have  the  effect  of  a  complete 
suppression  of  warfare  among  the  nations  concerned.  Even 
treaties  are  sometimes  broken,  and  decrees  of  courts  of 
arbitration  would  not  always  be  obeyed.  In  the  present 
state  of  international  society,  wars  cannot  be  anything  more 
than  diminished — they  cannot  be  abolished.  Nevertheless, 
codification  and  arbitration  are  the  necessary  organs  for  the 
expression  of  the  legal  conditions  of  international  society. 
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It  is  not  designed  to  extend  this  outline  of  the  science  of 
law,  in  the  present  article.  The  new  science  of  law  will 
render  the  abstract  theories  of  legal  right,  of  contract, 
ownership  and  punishment  for  crimes  of  little  more  than 
historical  value.  It  is  well  enough,  perhaps,  in  a  period 
when  large  numbers  of  facts  cannot  be  obtained  to  depend 
upon  pure  reason  for  theories  of  causation  and  creation,  of 
existence  and  relation.  But  this  will  not  suffice  after  an 
extended  and  more  complete  knowledge  of  phenomena  has 
been  rendered  possible  by  the  methods  of  science.  It  has 
been  the  design  of  this  article  to  indicate  the  scientific 
method  in  law.  It  has  not  been  expedient  to  attempt  any- 
thing more  than  a  general  and  rapid  survey  of  the  field,  over 
which  the  careful  student  of  legal  science  must  go  with  a 
slower  tread  and  more  minute  observation. 

The  future  legologist  must  be  prepared  to  depart  from  the 
beaten  paths  of  his  predecessors  and  enter  the  broad  and 
almost  undiscovered  region  of  sociology.  He  must  be  versed 
in  both  physical  and  psychical  science,  in  political  economy, 
history  and  jurisprudence.  These  are  the  attainments 
necessary  to  success  in  the  new  science.  The  mental  and 
moral  qualifications  will,  no  doubt,  be  present — the  qualifica- 
tions of  patience,  perseverance,  a  large  faculty  of  generaliza- 
tion, and  a  mind  quite  unbiased,  although  perfectly  familiar 
with  pre-existing  notions.  The  successful  inauguration  of  a 
new  science  of  law  would  be  a  difficult,  magnificent,  and 
important  achievement.  But  nothing  is  so  essential  as  a 
correct  and  adequate  legal  science,  to  the  formation  of 
excellent  codes  and  tribunals  of  justice.  Not  until  we  have 
a  more  perfect  science  of  law,  a  grander  legology,  can  the 
law-giver  invent  an  instrument  of  codification  which,  like  an 
instrument  for  indicating  the  temperature,  quality,  and  depth 
of  the  waters  of  the  ocean,  shall  be  dropped  down  into  the 
ocean  of  humanity  and  there  silently  and  surely  register  the 
wants,  wishes  and  conditions  of  men  in  the  forms  of  law. 

A.  P.  Sprague. 
Troy,  N.Y. 
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VL— THE  PUBLIC  RIGHT  OF  NAVIGATION. 

T>EW  rights    have   been  the    subject  of   more  ['constant 
•*-      litigation  than  the  public,  or,  as  it  is  sometimes  called, 
the  common  law  right  of  navigation.     Thejaid  of  the  Courts 
has  been  invoked,  at  one  time  to  settle  Jdisputes  between 
individual  members  of  that  vague  entity  called  "  the  public  " 
respecting  the  use  of  this  right,  which   requires  the  rare 
quality  of  reasonableness  to  g^ide  its  exercise ;  'at'^another 
time  to  reconcile  the  exercise  of  the  right  of  navigation, 
using  that  phrase  in  its  literal  sense,  by  the  navigating 
portion  of  the  public,  with  the  quiet  enjoyment^of  the  right 
of  fishing  by  the  fishing  part  of  the  public  •;'Jat  anotherjtime, 
to  protect  the  public  in  the  possession  of  their'right'from  the 
encroachments  of  their  proper  protector,  the'JCrown';  and 
yet  again,  to  prevent  either  the  public  right  of  navigation, 
or  the  private  rights  of  riparian  proprietors,  being  so  used'as 
to  deprive  the  former  of  its  fair  and  legitimate  value,  and^^the 
latter  of  their  existence.     But,  although  litigation  has-been 
plentiful,  and  the  circumstances  of  the  cases  brought  before 
the  Courts  infinitely  varied,  it  is  not  easy  to  extract  from'the 
authorities  any  statement  expressing  with  sufficient  minute- 
ness, on  the  one  hand,  or  comprehensiveness 'on*the  other, 
what  is  the  public  right  of  navigation.     The*  reason  of  this 
is  probably  to  be  found  in  the  nature  of  the  right'in  question. 
It  does  not  readily  yield  itself  to  definition,  being,'in  fact, 
not  one  right,  but   a  collective  name  for  several^^rights, 
distinct  at  least  in  point  of  user.     "  The'^sumjof  the  ^rights 
of  individuals  forming  part  of  the  public,  put|together,Jmakes 
the  public  right."* 

The  public  right  of  navigation,  although  the  most  important, 
is   only  one  of  the   rights  that  may  exist    in  and   over  a 

*  Per  Willes  in  Kearnt  ▼.  The  Cordwaincn'  Co,^  6  C.B.  (N.S.),  388. 
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navigable  river.  There  are  other  rights,  both  public  and 
private,  and  it  is  very  necessary  to  distinguish  clearly 
between  those  that  are  public,  and  those  that  are  private. 

No  single  individual  has  an  absolute  right  to  exercise  any 
of  the  rights,  forming  in  the  aggregate  the  public  right  of 
navigation.  The  right  of  each  individual  is  carved  out  of 
the  public  or  common  right,  but  the  several  rights  so  carved 
out,  aie  not,  like  the  various  rights  which  can  be  possessed 
by  different  persons  over  a  subject  of  private  property, 
mutually  exclusive.  The  exercise  of  any  portion  of  the 
public  right  by  one  person  does  not,  even  for  a  moment, 
suspend  the  possession  by  all  other  persons  of  exactly  the 
same  right,  although  it  does  of  course  hinder,  for  the  time 
being  those  other  persons  from  exercising  their  right.  Thus, 
the  problem  in  each  case  is  to  regulate  the  exercise  of  a 
right,  which  is  admittedly  possessed  by  all,  but  for  the 
enjoyment  of  which  a  temporarily  exclusive  exercise  is  neces- 
sary, so  as  to  confer,  as  far  as  may  be,  an  equal  benefit  on 
all  the  persons  possessing  the  right. 

It  is  plain  that  the  solution  of  that  problem  must  vary 
according  to  the  circumstances  of  each  case.  Perhaps  only 
one  person  may  wish  to  exercise  the  right  in  question,  and 
in  such  a  case  he  could  do  so  unrestrictedly.  But  if  several 
persons  seek  to  exercise  public^rights  which  cannot  be  exer- 
cised in  the  same  place,  or  at  the  same  time,  without 
clashing,  then  the  Courts  apply  the  rule  that  each  person 
has  equal  right  to  a  reasonable  use.  The  public  right,  in 
fact,  is  neither  more  nor  less  than  what  a  jury  consider 
reasonable,  having  regard  to  all  the  circumstances  of  the 
particular  occasion,  convenience,  or  necessity  in  question, 
and  to  the  relative  benefit  obtainable  by  the  persons  seeking 
to  exercise  the  inconsistent  rights,  as  well  as  to  the  ordinary 
character  of  the  rights  sought  to  be  exercised,  or  to  those 
considerations  of  public  benefit  which,  while  they  required 
the  creation  of  the  rights,  determine  likewise  the  extent  and 

conditions  of  their  user. 
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But  very  different  questions  arise  when  there  is  a  conflict 
between  a  public  and  a  private  right.  These  are  mutually 
exclusive.  The  principles  of  give  and  take,  of  reasonable 
user  cannot  be  applied  to  smooth  over  their  inconsistencies. 
The  owner  of  a  private  right  is  entitled  to  its  full  and  exclu- 
sive enjoyment  in  what  manner  he  pleases,  always  keeping 
within  the  maxim  Sic  utere  tuo  ut  alienum  non  kedas.  He 
cannot  be  compelled  to  share  his  right  to  a  reasonable,  or  to 
any^  extent  with  the  public.  If  he  were  compelled  to  do 
so,  his  right  would  not  be  private.  It  is  true  that  the  public 
right  of  navigation  overrides  and  qualifies  all  other  rights 
inconsistent  with  its  reasonable  exercise ;  and,  therefore,  no 
private  right  can  possibly  exist  within  the  limits  of  the 
definition  of  that  public  right.  But  the  public  right  of 
navigation  does  not  cover  all  the  benefit  that  can  be  obtained 
from  a  navigable  river.  After  the  requirements  of  the  public 
right  are  satisfied,  there  still  remain  valuable  rights  that  are 
the  subject  of  private  property.  And  when  private  rights  on 
a  navigable  river  are  spoken  of,  those  rights  are  meant  which 
are  beyond  the  limits  of  the  definition  of  the  public  right  of 
navigation,  and  which  do  not  therefore  depend  for  their 
existence  and  exercise  upon  considerations  of  their  effect 
upon  the  exercise  of  that  right. 

The  ownership  of  the  soil  or  bed  of  navigable  rivers  is 
vested  in  the  Crown.  But  this  ownership  is  subject  to  the 
public  right  of  navigation,  and  to  the  private  rights  possessed 
by  riparian  proprietors,  such  as  the  right  of  access  to  and 
from  their  property  on  the  river.*  "  The  bed  of  all  navigable 
rivers,  where  the  tide  flows  and  reflows,"  says  Lord  West- 
buiy  in  Gann  v.  The  Free  Fishers  of  Whitstable^f  "  is  by  law 
vested  in  the  Crown ;  but  this  ownership  of  the  Crown  is  for 
the  benefit  of  the  subject,  and  cannot  be  used  in  any  manner 
so  as  to  derogate  from  or  interfere  with  the  right  of  naviga- 
tion, which  belongs  by  law  to  the  subjects  of  the  realm." 

*  Lt^oH  t.lhe  Fishmongers'  Co. in  tho  House  of  Lords,  not  yet  reported, 
t  20  03.  (N.S.)  1. 
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The  public  right  of  fishery,  too,  which  printd  facie  exists 
in  all  navigable  rivers,  is  subordinate  to  the  public  right  of 
navigation.  But  each  of  these  rights  must  be  used  with 
due  regard  to  the  reasonable  exercise  of  the  other.  The 
right  of  navigation,  "  though  superior,  does  not  take  away 
the  right  of  fishery,  but  only  limits  it ;  and  limits  it  only  as 
far  as  it  interferes  with  its  own  fair,  useful,  or  legitimate 
exercise."  * 

The  right  of  navigation  is  an  ancient  common  law  right, 
and,  being  so,  its  limits  and  the  conditions  of  its  exercise 
"  are  either  to  be  found  in  the  opinions  of  lawyers  delivered 
as  axioms,  or  to  be  collected  from  the  universal  and  imme- 
morial usage  throughout  the  country."t  The  right,  as  it  is 
gathered  from  these  sources,  cannot  be  altered  or  abridged 
except  by  Act  of  Parliament.  Neither  can  the  right  be 
extended.  Such  as  it  was  in  the  beginning,  when  the  river 
over  which  it  exists  became  navigable,  so  it  remains,  even 
although  the  modern  improvements  and  appliances  of  navi- 
gation, and  the  necessities  of  extended  commerce  require  its 
extension.  The  right  must  be  the  same  right  which  has 
existed  from  time  immemorial.  For  example,  the  right  to 
moor  in  a  recess  in  a  river,  even  when  a  comparatively  value- 
less right,  seldom  exercised,  and  by  few  people,  cannot  be 
taken  away  by  buildiilg  a  wharf,  although  commerce  would 
be  greatly  benefited  by  the  change.  "  The  public,"  said 
Lord  Abbott,  C.J.,  in  Rex  v.  Lord  Grosvenor^X  where  the 
point  arose,  "  have  a  right  to  all  the  convenience  which  the 
former  state  of  the  river  aiforded,  unless  by  the  change  some 
greater  deg^ree  of  convenience  is  rendered." 

The  expression  used  in  the  last  clause  of  the  sentence  just 
quoted  led  to  a  remarkable  and  almost  successful  attempt  to 
introduce  a  new  principle,  by  means  of  which  the  right  of 
navigation   might  be  made  more  elastic,  more  capable  of 

*  Asgell  on  Tidal  Watere,  2nd  edit.,  p.  81. 

t  Per  Lord  Kcnyon  in  Ballr.  Herbcrtt  8  T.B.  263. 

;  2  Stork,  511. 
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being  adapted  to  the  varying  and   increasing  needs   and 
progress  of  commerce.     The  owners  of  a  coal  mine  on  the 
north  bank  of  the  Tyne,  having  been  accustomed  to  load  and 
unload,  by  means  of  keels,  ships  moored  in  the  pool,  erected 
staiths  projecting  into  the  river,  which  would  enable  them  to 
ship  coals  directly  from  the  wharf  into  the  vessels  at  all 
states  of  the  tide.     It  was  proved  that  by  means  of  these 
staiths  coals  could  be  loaded  more  quickly,  more  cheaply, 
and   in    better  condition.     They,   however,   blocked    up  a 
certain  part  of  the  channel  along  which  craft  could  formerly 
have  sailed,  and  were  therefore  a  physical  obstruction  to  the 
right  of  passage.    The  jury  acquitted  the  defendants  on  the 
direction  of  Mr.  Justice  Bayley,  that  "  if  they  thought  that 
the  abridgment  of  the  right  of  passage  was  for  a  public 
purpose,  and  produced  a  public  benefit,  and  if  it  was  in  a 
reasonable  situation,  and  a  reasonable  space  was  left  for  the 
passage   of  vessels  navigating  the   river,"  *  they  ought  to 
acquit  the  defendants.     A  rule  nisi  to  enter  a  verdict  of  guilty 
was  afterwards  discharged  by  Holroyd  and  Bayley,  JJ.  (Lord 
Tenterden,  C.J.,  dissenting,)    on  the  ground  that  although 
the  right   of   passage    had  been  to  some  extent  abridged, 
the  abridgement  was  for  the  benefit  of  commerce,  and  was 
not  unreasonable.     **  The  right  of  the  public  upon  the  waters 
of  a  port  or  navigable  river,"  said  Bayley,  J.,  **  is  not  confined 
to  the  purposes  of  passage;   trade  and  commerce  are  the 
chief  objects,  and  the  right  of  passage  is  chiefly  subservient 
to  these   ends."     Lord  Tenterden   thought  that   the  case 
should  go  for  a  new  trial,  because  the  jury  ought  not  to 
consider  the  possible  public  benefit  to  arise  from  a  nuisance, 
but  merely  whether,  in  fact,  an  erection  complained  of  is  or  is 
not  a  nuisance.     The  case  is  now  overruled,  the  dissenting 
opinion  of  Lord  Tenterden  having  been  approved  by  numerous 
later  decisions.     The  error  into  which  the  majority  of  the 
Court  in  this  case  fell,  and  which  was  pointed  out  by  Lord 

♦  Rex  ▼.  Rwsell,  6  B.  ^  0.  666. 
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Tenterden,  consisted  in  this,  that  they  treated  the  public 
right  of  navigation  as  a  right  which  could  be  increased  at  one 
point,  and  diminished  at  pother,  altering  it  so  as  to  suit  the 
exigencies  of  commerce.  The  exercise  of  the  right  may  be 
varied  and  changed  in  every  possible  way  that  a  jury  can  be 
persuaded  to  consider  reasonable,  but  the  limits  of  the  right 
itself  must  not  be  exceeded.  And  probably,  on  the  whole, 
commerce  is  benefited  by  this  rule.  If  the  right  of  naviga- 
tion could  be  abridged,  altered,  and  extended,  according  to 
the  notions  of  different  juries,  there  would  be  great  uncer- 
tainty, much  interference  with  private  rights,  and  constant 
litigation.  Speaking  of  the  arguments  which  prevailed  in 
Rex  V.  Russell,  Lord  Denman,  in  Rex  v.  Ward,*  said,  "  In 
the  infinite  variety  of  active  occupation  always  going  forward 
in  this  industrious  community,  no  greater  evil  can  be  con- 
ceived than  the  encouragement  of  capitalists  and  adventurers 
to  interfere  with  well-known  public  rights  from  motives  of 
personal  interest,  on  the  speculation  that  the  changes  made 
may  be  rendered  lawful  by  ultimately  being  thought  to 
supply  the  public  with  something  better  than  what  they 
actually  enjoy.  There  is  no  practical  inconvenience  in 
abiding  by  the  opposite  principle,  for  daily  experience  proves 
that^  great Jand  acknowledged  public  improvement  soon  leads 
to  a  corresponding  change  in  the  law,  accompanied,^how- 
ever,  with  the  just  condition  of  being  compelled  to  compen- 
sate any  portion  of  the  public  which  may  [suffer  for  their 
advantage." 

The  chief  element  of  the  public  right  of  navigation  is  the 
right  to  pass  and  repass  along  and  over  a  navigable  river. 
This  right  may  be  exercised  by  every  kind^  of  vessel,  in  all 
parts  of  the  river,  and  at  all  states  of  the  tide.  "  We  cannot 
conceive  such  right,"  said  Lord  Denman,  speaking^of  the 
right  of  passage,  **  to  have  been  originally  other  than  a  right 
locally  unlinUkd  to  pass  in  all  and  every  part  of  the  channel.^ 

*  4  Ad,  &  E.  884. 
f  Wmxam  V,  Wikox,  8  Ad.  and  E.  814. 
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But  although  the  right  be  locally  unlimited,  it  must  be 
exercised  with  due  regard  to  the  particular  circumstances  of 
each  river,  so  as  to  secure  to  each  person  an  equally  reason- 
able use  of  right  of  passage,  as  well  as  of  the  other  rights 
forming  the  public  right  of  navigation.  Any  person  wrong- 
fully placing  an  obstruction  in  the  river,  which  prevents  the 
convenient  exercise  of  the  right,  is  indictable.  There  may, 
however,  be  a  physical  obstruction  of  the  right  which  is  not 
indictable  as  a  nuisance.  A  person  exercising  the  same,  or 
some  other  branch  of  the  right  of  navigation  may  cause  a 
physical  obstruction  for  the  time  being  to  the  right  of 
passage,  and,  when  that  occurs,  it  becomes  a  question  to 
reconcile  the  existence  of  the  two  inconsistent  rights  by 
compelling  each  to  be  exercised  in  the  way  that  is  most 
reasonable  under  the  circumstances,  and  that  will  interfere 
least  with  the  reasonable  use  of  the  other.  "  Each  of  the 
above-mentioned,"  said  Mr.  Justice  Holroyd  in  Rex  v. 
Russell,  speaking  of  the  rights  collectively  called  the  public 
right  of  navigation,  "  must  at  times  occasionally  yield  and 
become  subordinate  as  may  be  necessary  or  reasonable,  at 
least  in  part,  to  some  of  the  others.  The  public  (that  is 
each  individual)  has  not  an  absolute  right  to  navigate  (t.^., 
sail  over)  every  part  of  the  river,  but  only  when  there  is  not 
otherwise  a  legal  pre-occupation  (as  in  some  cases  there  may 
be)  by  others."  If  an  act  which  creates  a  physical  obstruc- 
tion of  the  right  of  passage  is  in  itself  a  reasonable  user  of 
some  public  right,  or  the  exercise  of  private  right,  then  it 
is  not  a  nuisance,  but  a  legal  pre-occupation  of  a  part  of  the 
river,  preventing,  for  the  time  being,  the  exercise  of  the  right 
of  passage. 

.  And  as  it  is  not  every  physical  obstruction  that  is  a 
nuisance,  so  it  is  not  every  person  that  can  abate  or  complain 
of  an  obstruction,  even  when  it  is  a  nuisance.  An  obstruc- 
tion of  a  public  right  affects  with  equal  prejudice  each 
member  of  the  public  whose  common  right  is  obstructed. 
In  providing  a  remedy  for  such  an  obstruction  there  are 
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therefore  two  evils  to  be  avoided;  on  the  one  hand,  to 
prevent  immunity  in  his  wrong-doing  being  secured  to  the 
person  creating  the  nuisance  because  of  nobody  undertaking 
what  would  be  everybody's  duty,  and,  on  the  other,  to  protect 
the  wrong-doer  from  being  harassed  by  actions  on  the  part  of 
each  one  of  the  public,  when  one  action  would  be  sufficient 
to  assert  the  public  right.  The  Crown,  as  the  guardian  of 
the  public  interest,  is  therefore  entrusted  with  the  duty  of 
indicting  the  ofi'ender,  and  no  single  person  has  any  right  of 
action  in  respect  of  an  injury  which  is  nothing  more  than  the 
result  of  an  infringement  of  a  public  right. 

But  if  any  one  of  the  public  suffer  a  particular  injury, 
which,  although  it  results  from  the  violation  of  a  right  which 
he  possesses  in  common  with  the  rest  of  the  public,  affects 
his  interests  in  a  greater  degree  than  it  affects  the  rest  of  the 
public,  "then  he  has  a  right  of  action  in  respect  of  that 
particular  damage.  The  distinction  which  gives  a  private 
person  a  right  of  action  in  the  one  case,  while  it  denies  it  to 
him  in  the  other,  is  very  subtle,  and,  as  it  has  been  sometimes 
drawn  in  particular  cases,  almost  unintelligible.  It  is  a 
question  rather  of  procedure  than  of  legal  right,  and  has 
been  often  misunderstood  on  account  of  the  use  of  the 
word  "  private  "  to  describe  the  particular  injury  suffered  by 
the  specially  aggrieved  member  of  the  public.  The  case  of 
Rose  V.  Groves^  has  frequently  been  cited  in  support  of  the 
proposition  that  if  an  individual  suffers  private  damage  by 
the  violation  of  a  public  right  he  has  a  right  of  action.  That 
case  decided  nothing  of  the  kind,  being  an  action,  not  for  the 
violation  of  a  public,  but  for  the  infringement  of  a  private 
right,  namely,  a  riparian  owner's  right  of  access  to  his 
premises.  But  the  erroneous  view  taken  of  that  decision, 
recently  corrected  by  the  House  of  Lords  in  Lyons  v.  The 
Fishmongers'  Company ^f  arose  to  a  great  extent  from  the  loose 
and  inaccurate  use  of  the  word  private.     Private  damage 

*  5  M.  and  G.,  618.        t  Not  yet  reported. 
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literally  means  damage  resulting  from  the  infringement  of  a 
private  right.  When,  therefore,  it  came  to  be  applied  to 
describe  the  particular  damage  the  presence  of  which  entitles 
one  of  the  public  to  sue  for  the  violation  of  a  public  right, 
thenj  by  a  vicious  course  of  reasoning  in  a  circle,  the  private 
rights  of  owners  of  riparian  property  abutting  on  navigable 
rivers  came  to  be  looked  on  as  **  private  "  in  the  same  sense 
only  that  the  right  of  a  person  suing  in  respect  of  particular, 
or,  as  it  was  wrongly  called,  private  damage,  was  private. 
The  nature  of  the  particular  damage  which  gives  a  right  of 
action  against  the  creator  of  a  nuisance  in  a  navigable  river 
is  very  clearly  defined  in  the  case  of  Rose  v.  Miks.*  The 
defendant  in  that  case  had  fastened  a  barge  across  a  navigable 
creekj  and  thus  prevented  the  passage  of  a  barge  belonging 
to  the  plaintiff.  The  Court  held  that  the  action  would  lie 
because  "the  present  case  admits  of  this  distinction  from 
most  of  the  other  cases,  that  here  the  plaintiff  was  inter- 
rupted in  the  actual  enjoyment  of  the  highway."  t  The 
damage,  proof  of  which  is  necessary  to  support  an  action  in 
respect  of  a  nuisance,  is  then  nothing  more  than  an  expres- 
sion for  the  distinction  drawn  for  the  purposes  of  proce- 
dure between  the  damage  sustained  by  all  the  public  in 
whom,  theoretically,  a  public  right  is  vested,  and  the  damage 
sustained  by  that  portion  of  the  public  who  were  actually 
prevented  by  the  nuisance  from  using  the  right  on  a  parti- 
cular occasion,  and  thereby  suffered  special  damage. 

The  authorities  which  establish  the  existence  of  the  right 
of  passage,  establish  also  the  other  rights  comprised  within 
the  full  meaning  of  the  phrase  "  public  right  of  navigation," 
the  next  in  importance  of  which  is  the  right  of  anchorage. 
The  proprietary  right  of  the  Crown  in  the  soil  is  subject  to 
the  public  right  of  anchorage,  and  as  the  "  liberty  of  passage 
is  not  suspended  when  the  tide  is  too  low  for  vessels  to  float, 
it  is  no  excess  if  a  vessel  which  cannot  reach  her  place  of 

*  4  M.  dlr  a  101.  t  Per  Dampier,  J. 
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destination  in  a  single  tide,  remains  aground  till  the  tide 
serves;  although,  by  custom  or  agreement,  a  fine  may  be 
payable  to  the  lord  of  the  soil  for  such  grounding,"  * 

But  the  right  to  anchor  must  not  be  confounded  with  the 
right  to  moor  for  the  purpose  of  loading  and  unloading. 
These  are  wholly  distinct  rights,  exerciseable  under  different 
conditions.  It  is  a  matter  of  considerable  practical  impor- 
tance, if  one  is  rightly  to  understand  the  authorities,  to  bear 
this  distinction  in  mind,  because  a  right  to  anchor  may  exist 
where  there  is  no  right  to  moor ;  t  and  it  is  all  the  more 
necessary  to  do  so,  because  the  language  of  some  of  the  cases 
is  rather  loose  in  this  respect,  the  word  "  moor"  being  used 
in  two  senses,  at  one  time  as  synonymous  with  "  anchor," 
and,  at  another,  as  implying  the  exercise  of  a  right  to  load 
and  unload. 

The  right  to  anchor  is  not  locally  unlimited,  like  the  right 
of  passage.  It  can  be  exercised  only  in  such  places  as  are 
usual  and  reasonable,  having  regard  to  the  circumstances  of 
the  river.  In  the  case  of  Rose  v.  Miles,  the  plaintiff 
succeeded,  not  because  the  defendant  had  no  right  to  anchor, 
for  the  creek  was  navigable,  and  that  right  therefore  existed, 
but  because  he  anchored  in  an  unreasonable  place  and 
manner.  So,  although  the  right  of  fishery  is  subordinate  to 
the  right  of  navigation,  yet,  if  the  master  of  a  vessel  should 
unnecessarily  anchor  in  fishing-ground,  he  is  answerable  in 
damages,  t 

One  of  the  leading  cases  on  the  subject  of  the  right  of 
anchorage,  is  The  Mayor  of  Colchester  v.  Brooke,^  which  was 
decided  by  the  Court  of  Queen's  Bench  in  the  year  1845. 
The  plaintiff  was  the  owner  of  certain  oyster-fishery  beds, 

*  Hall'8  Essay  on  the  Rights  of  the  Crown  in  the  sea-shores  of  the  Reakn. 
Second  Edition,  by  Riohard  Lo^eland,  p.  48. 

t  **  Anohorage  and  moorage  are  Tery  different  things,"  per  Lord  Mansfield  in 
Stephen  ▼.  Co$tar,  2  Bnrr.  1408. 

I  Angen  on  Tidal  Waters,  2nd  edit  p.  81. 

f  7  Q.B.  889. 
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and  sued  the  defendant  for  damage  caused  to  these  beds  by 
the  defendant's  ship  grounding  thereon.  The  defendant 
pleaded  that,  the  river  being  navigable,  he  had  a  right  to 
ground  his  ship,  although,  by  so  doing,  he  damaged  the 
oyster-beds,  Coltman.  J.,  at  the  trial,  directed  the  jury  that 
*'if  a  river  ia  navigable,  it  is  so  whether  the  tide  is  in  or 
out;"  and  the  jury,  accordingly,  found  a  verdict  for  the 
defendant-  A  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirectioa  contained  in  the  above  passage,  was  obtained 
by  the  plaintiff,  and  afterwards  discharged  by  the  Court  of 
Queen's  Bench.  Lord  Denman,  C.f.,  in  giving  judgment, 
said,  **  the  plaintiffs  contended  that  a  right  to  navigate,  pass, 
and  repass,  was  merely  a  right  to  float  along,  and  that  the 
facts  shewed  that  in  this  part  of  the  river  such  a  right  could 
not  exist  at  all  times  of  the  tide."  And,  after  remarking 
that  no  authority  directly  in  point  had  been  cited  at  the  bar, 
and  that  the  Court,  after  considerable  search  had  been 
unable  to  find  any,  but  that,  upon  principle,  the  matter 
seemed  clear,  he  continued,  **  It  is  more  reasonable  to  hold 
that  the  term  '  navigable '  is  a  relative  and  comprehensive 
term,  containing  within  it  all  such  rights  upon  the  water 
way,  asj  with  relation  to  the  circumstances  of  such  river,  are 
necessary  for  the  full  and  convenient  passage  of  vessels  and 
boats  along  the  channel." 

It  is  clear  from  the  judgment  in  the  last-mentioned  case, 
that  the  right  to  anchor  can  be  exercised  only  in  such  places, 
and  for  such  times,  as  may  be  necessary  for  the  convenient 
exercise  of  the  right  of  passage,  and  is  part  of  the  public 
right  of  navigation,  not  because  of  its  having  any  connection 
with  the  right  to  moor  for  the  purpose  of  loading  and 
unloading^  but  because  the  right  of  passage  could  not  be 
conveniently  exercised  without  it.  This  is  made  still  more 
clear  by  the  case  of  Gann  v.  The  Free  Fishers  of  Whitstable^* 
decided  by  the  House  of  Lords  in  the  year  1865.  That  was 
an  action  to  try  the  right  of  the  Lord  of  the  Manor  of  Whit- 
stable  to  exact  a  payment  for  the  right  to  anchor  in  the  sea 

*  20  O.B.  (N.S.),  1. 
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below  the  low-water  mark,  but  within  three  miles  of  the 
shore ;  and  the  House  of  Lords  held  that  the  Crown  could 
not  grant  such  a  right  except  for  some  consideration  of 
public  benefit,  because  the  property  of  the  Crown  in  the 
fundus  nuiris  is  subject  to  the  public  right  of  navigation. 
**  The  right  to  anchor,"  said  Lord  Westbury,  "  is  a  necessary 
part  of  the  right  of  navigation,  because  it  is  essential  for  the 
full  enjoyment  of  that  right."  Lord  Wensleydale's  expres- 
sions are  to  the  same  effect  :  "  That  in  an  arm  of  the  sea, 
where  the  fundus  maris  is  the  property  of  the  Crown,  every 
subject  of  the  Crown  has  a  right  to  navigate  and  to  cast 
anchor  when  and  where  he  thinks  fit,  as  a  necessary  means  of 
safe  navigation.** 

G.  Stbgmann  Gibb. 

{To  be  continued.) 


VIL— SELECT  FOREIGN  CASES. 
Advooate;  FriTilege;  Professional  Secret. 

Italy. — Advocates  and  Procurators  may  decline  to  give 
evidence  oti  matters  confided  by  client^  and  such  refusal  being 
devoid  of  legal  effect  on  case,  Judge  may  not  take  it  into  consi- 
deration in  sentence.  Court  of  Cassation,  Palermo,  23rd  Nov., 
1874.    SoUi  and  Floritta,  appellants. 

This  was  an  appeal  to  have  judgment  reversed,  on  three 
grounds  common  to  the  two  appellants,  and  one  special  to 
Floritta,  viz. — 

ist.  Alleged  violation  of  Art.  323,  n.  3648,  n.  i,  Code  of 
Penal  Procedure,  constituting^absencc  of  grounds  for  judg- 
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ment   o^\'ing  to  refusal  to  consider  declaration  of  witness 
Schermaj  an  advocate. 

2nd.  Alleged  violation  of  Art.  688,  Cod.  cit.,  in  subse- 
quently taking  said  declaration  into  consideration,  and  even 
making  it  principal  ground  of  judgment. 

3rd.  Alleged  \'iolation  of  Art.  323,  n.  3,  and  Art.  640,  n.  i. 
Cod.  cit.,  constituting  absence  of  grounds  for  judgment 
owing  to  refusal  to  hear  witness  Scherma  a  second  time. 

4th  [special  to  Floritta.]  Alleged  violation  of  Art.  628, 
and  Arts,  ro2,  103,  Cod.  cit.,  modified  by  decree  of  Royal 
Lieutenant,  17th  Feb.,  1861,  imputing  absence  of  groimds  as 
to  guilt  of  Floritta,  and  raising  question  of  the  constituent 
elements  of  swindling  (trufifa),  of  which  he  was  accused. 

The  Advocate  Scherma  had  been  summoned  as  a  witness  for 
the  Crown  [Pubblico  Ministero],  and,  after  taking  the  oath, 
declared  in  answer  to  the  interrogation  of  the  President  of 
the  Correctional  Tribunal,  that  he  had  been  called  upon  by 
Solli  and  anotlier  to  draw  up  an  agreement ;  and  that  his 
knowledge  of  the  case  having  been  obtained  in  the  exercise 
of  his  profession  as  an  advocate,  he  declined  to  answer  the 
questions  put  to  him.  The  Inferior  Court,  and  the  parties 
to  the  case,  both  accepted  this  refusal,  but  the  Court  took  it 
into  consideration  in  giving  judgment. 

On  appeal,  the  Court  of  Cassation  considered  the  texts  of 
Roman  Law^  and  Articles  of  Code  of  Penal  Procedure,  and 
Code  of  Two  Sicilies,  bearing  on  points  involved ;  referred  to 
Digestj  [lib.  22.  tit.  5]  I.  25,  De  Testibus^  **  Mandatis  cavetur, 
ut  praesides  attendant  ne  patroni  in  causa  cui  patrocinium 
pr^estiterunt,  testimonium  dicant  ;*'  also  to  similar  dispositions 
in  Codice  Estense,  Art.  137,  s.  i,  and  Codice  Sardo,  Art.  274, 
establishing  the  general  principle,  and  Held  that  the  evidence 
given  under  examination  is  the  only  ground  for  judgment ; 
that  the  witness  Scherma  was  protected  in  his  refusal  by  the 
professional  secret,  and,  accordingly,  Reversed  Judgment  of 
Lower  Court. — (Circolo  Giuridico,  Palermo,  Decisioni  Penali, 
1874-S,  Pte.  iii.,  pp.  34-37)- 
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Extradition. 

Mexico. — Culpability  [Culpability]  not  established.  Refusal 
to  Extradite.  District  Court  of  Tamaulipas  North,  Mexico, 
reversing  decision  of  Judge  of  First  Instance  at  Matamoros, 
3rd  Sept.,  1875. 

George  Harras,  alias  Lennep,  American  citizen,  of  German 
origin,  escaped  from  prison  of  Brownsville,  Texas,  and  took 
refuge  in  Northern  Mexico.  On  31st  August,  1875,  the 
Judge  of  First  Instance  at  Matamoros  received  demand  for 
his  Extradition  from  the  Judge  at  Brownsville,  Harras 
having  been  imprisoned  there  on  a  criminal  charge  still 
pending,  and  being  at  time  of  demand  in  prison  at  Mata-> 
moros,  for  infraction  of  police  regulations  there.  The  identity 
of  Harras  was  proved.  The  Judge  of  Matamoros  declined  to 
extradite  on  account  of  insufficiency  of  documents,  but  asked 
the  police  to  keep  Harras  in  confinement  until  final  decision 
on  extradition*  The  Judge  of  Brownsville  sent  a  second 
demand,  accompanied  by  the  original  documents  relating  to 
the  charges  against  Harras.  The  Judge  of  Malamoros,  on 
3rd  Sept.,  1875,  gave  orders  for  Extradition,  on  the  ground 
that  although  no  proof  of  culpability  of  the  accused  had  been 
given,  a  writ  had  been  issued  for  arrest  of  Harras ;  and, 
therefore,  sufficient  grounds  for  proceeding  against  him 
might  be  assumed,  and  the  crime  specified  (assault  with 
armed  violence,  attaque  ^  main  armee)  was  within  the  cases 
enumerated  in  Art.  3  of  Extradition  Treaty  of  23rd  May, 
186^,  with  U.S.A. 

The  District  Judge  of  Tamaulipas,  relying  on  ist  Art.  of 
said  Treaty,  viz.,  "  Extradition  shall  only  take  place  when 
the  fact  of  the  perpetration  of  the  crime  shall  be  so  proved, 
that  the  accused  would  have  been  lawfully  arrested  and 
tried  in  accordance  with  the  law  of  the  land  of  asylum,  if  the 
crime  had  been  committed  there  ;  "  and  on  Arts.  14,  15,  and 
16  of  Mexican  Constitution  of  1857,  Held  thsit  the  documents 
produced  contained  no  proof  of  culpability,  reversed  the 
decision  of  Judge  of  F  rst   Instance  at  Matamoros,  and 
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declared  that  the  Mexican  Federation  accorded  protection 
and  *^amparo"  (asylum)  to  Harras  alias  Lennep.  (**  El 
Tore/*  Mexico,  1875.) 

Jurisdiotion, 

(rO  France. — Rights  of  Domiciled  Foreigner.  Tribunal  of 
Commerce,  Marseilles,  17th  March,  1875.  Montanaro  v. 
C.^>  Ifah^Platense. 

The  long  establishment  of  a  foreigner  in  France  gives  him 
the  right  to  exercise  in  commercial  affairs  the  judicial  powers 
belonging  to  a  Frenchman,  and,  consequently,  to  sue  a 
foreigner  before  the  commercial  jurisdiction  of  his  domicile. 

(z.)  Application  of  Civil  Code.  Civil  Tribunal  of  Marseilles, 
2nd  Chamber,  i6th  March,  1875,    Vii  v.  C.i«  Segovia  Cuadra. 

Art.  14  of  Civil  Code,  which  permits  a  Frenchman  to  sue 
a  foreigner  before  a  French  Court,  applies  to  obligations 
resulting  from  delicts  and  quasi-delicts,  as  well  as  to  obliga- 
tions arising  from  contracts. 

(3.)  Convention  of  1862.  Tribunal  of  Commerce  of  the  Seine, 
7th  November,  1874,  confirmed  by  First  Chamber  of  do.  in 
Paris,  19th  March,  1875.  London^  Chatham^  and  Dover 
Rail,  Co.  v.  South-Eastern  Rail.  Co. 

French  Courts  may  declare  themselves  incompetent  to 
try  a  case  brought  before  them  arising  out  of  a  contract 
entered  into  in  France,  but  which  is  really  a  reclamation 
between  two  foreign  railway  companies  in  respect  of  pas- 
senger's luggage  carried  by  train  to  a  foreign  country.  The 
International  Convention  of  17th  May,  1862,  between  France 
and  Great  Britain,  permitting  companies  of  those  countries 
to  exercise  respectively  their  rights,  "  only  gave  the  foreign 
companies  a  right  to  sue  in  France,  and  did  not  modify  the 
general  rules  of  competence."  "  In  a  suit  between  foreigners 
the  competence  of  French  Courts  is  permissive  (facultative)." 
"  There  h  just  ground  for  French  Courts  to  declare  them- 
selves incompetent  when  the  question  is  concerning  an  act 
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done  on  foreign  soil,  and  which  might  give  rise  to  the 
application  of  the  provisions  of  English  Law.*'  ("  Dictionnaire 
de  la  Jurisprudence  Fran9aise,*'  in  Joum.  de  Droit  Int.  Pr., 
1876,  p.  179,  et  seq.) 

(4.)  Egypt. — Court  of  First  Instance,  Cairo,  loth  April, 
1876.  The  New  Courts  not  competent  to  take  cognizance  of  suit  by 
Ottoman  subject  against  Egyptian  Government.  Ottoman  subject 
cannot  acquire  foreign  nationality  without  previous  consent  of  his 
Government. 

Osman  Rhaleb  Bey  (son,  and  one  of  the  heirs  of  Kour- 
schid  Pasha  Parmokus,  Generalissimo  of  the  Egyptian 
Army,)  a  naturalised  Prussian  subject,  dwelling  at  Cairo, 
V.  The  Egyptian  Government^  per  Governor  of  Cairo.  Com- 
petency of  Court  was  challenged  by  defendant,  on  plea  that 
plaintiff  was  an  Egyptian  subject,  and  must,  therefore,  go  to 
Local  Courts.  Plaintiff  put  in  Letters  of  Naturalisation 
granted  to  him  at  Berlin,  9th  August,  1867,  as  well  as 
various  Letters  of  Protection  (Patentes  de  Protection)  from 
Prussian  Consulate.  Court  acknowledged,  on  the  evidence, 
that  the  Prussian  authorities  had  recognised  plaintiff  as 
a  Prussian  subject,  but  considering,  that  the  question  to  be 
decided  was  whether  the  State  to  which  plaintiff  belonged 
should  recognise  him  as  a  Prussian  subject  on  his  return  to 
Egypt ;  that  the  right  to  recognition  or  non-recognition  of 
foreign  naturalisation  flows  from  the  principle  of  national 
sovereignty ;  that,  according  to  Mussulman  Law,  an  Otto- 
man subject  cannot,  without  previous  consent  of  his  Govern- 
ment, throw  off  his  nationality,  and  assume  another ;  which 
principle  was  confirmed  for  all  subjects  of  the  Sublime  Porte, 
whether  Mussulmans  or  not,  by  Firman  of  19th  January, 
1869,  and  is  also  adopted  by  various  European  States, 
{e.g.  Austria,  Prussia,  Wurtemberg,  Bavaria),  and  was  recog- 
nised in  regard  to  plaintiff  by  the  Prussian  Consul  himself, 
who  considered  plaintiff  to  have  a  double  nationality,  Held 
that  International  Court  was  not  competent,  and  condemned 
plaintiff  in  costs.    (Journ.  de  Droit  Int.  Pr.,  1876,  p.  192.) 
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(5.)  Egypt, — Foreign  Bankrupt.  International  Courts  incom- 
petent to  declare  Bankruptcy  of  Foreigner  on  request  of  Foreigner 
of  same  Nationality,  Court  of  Appeal,  Alexandria,  19th  April, 
1876.     Mmnier  v.  Nivihe. 

Court  considering  that  Art.  9  of  '*  Reglement  **  of  Judicial 
Organisation,  and  Art.  5  of  Civil  Code,  gave  jurisdiction  to 
the  Ne%v  Courts,  both  in  civil  and  commercial  cases,  only 
over  suits  between  natives  and  foreigners,  and  between 
foreigners  of  different  nationalities ;  that  the  French  Ministry 
for  Foreign  Affairs  declared  in  its  Report  to  the  National 
Assembly,  7th  May,  1874,  that  suits  between  French  sub- 
jects, with  the  exception  of  real  actions  (Actions  r6elles 
immobili^res),  were  retained  under  the  exclusive  jurisdiction 
of  the  French  Consuls ;  that  the  right  of  the  International 
Courts  to  declare  Bankruptcy  could  only  be  exercised  when 
mixed  interests  were  proved,  and  that  no  such  proof  had 
been  given  in  present  case :  Held  that  the  French  Consular 
Court  alone  had  jurisdiction.     (Journ.  de  Droit  Int.  Pr.  1876. 

p.  194-) 

The  following  is  the  text  of  Art.  9  of  the  *'  Reglement," 
quoted  above,  as  given  in  the  "  Journal  de  Droit  International 
Priva,"  JN  ov,— Dec,  1875  :— 

**  Reglement  d'Organisation  Judiciaire  pour  les  Proems 
Mixtes  en  Egypte.     Ch.  i,  s.  2.     Competence — Art.  9. 

"  Ces  Tribunaux  connaitront  seuls  de  toutes  les  contesta- 
tions en  matidre  civile  et  commerciale,  entre  indigenes  et 
strangers  et  entre  6trangers  de  nationality  diff^rente  en 
dehors  du  statut  personnel.  lis  connaitront  aussi  de  toutes 
les  actions  reelles  immobilieres  entre  toutes  personnes,  mfeme 
appartenant  a  la  mfeme  nationality." 
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'^tbuioB  at  gjeto  §00lis. 

A  Digest  of  the  Law  of  Evidence,  By  James  Fiojames 
Stephen,  Q.C.    Macmillan  &  Co.     1876. 

Many  circumstances  combine  to  make  the  appearance  of  this 
book  an  event  of  much  interest  to  English  lawyers.  It  is  one  of 
the  first — if  not  the  very  first— of  the  serious  attempts  that  have 
been  made  to  carry  out  that  reform  of  the  expression  of  the  Law 
which  is  spoken  of  as  Codification.  The  book  is,  in  fact,  a  Bill 
which  could  not  be  carried  through  the  House  of  CommonaT  and 
its  publication,  as  a  private  venture,  will  have  much  the  same 
effect  as  the  Bill  would  have  had,  except  in  so  far  as  the  latter 
would  have  made  changes  in  the  substance  of  the  Law.  Other 
authors  may  be  encouraged  by  Mr.  Stephen's  example,  to  apply 
the  same  method  to  other  chapters  of  the  Law,  so  that  when  the 
time  comes  for  codification  to  be  seriously  considered  by  the 
House  of  Commons,  a  great  part  of  the  work  may  be  found  to 
have  been  already  done.  It  is  interesting  in  another  way,  as  a 
lesson  derived  from  our  experience  in  trying  to  make  our  Law 
intelligible  to  the  subject  people  of  India.  Codification  of  some 
sort  is  a  necessity  of  our  position  in  that  country.  In  imposing 
our  Law  on  the  people  of  India  we  are  bound  to  make  it  as  plain 
and  as  brief  as  the  nature  of  the  thing  will  permit.  Accordingly, 
for  many  years,  the  simplification  of  the  English  Law  applicable 
to  India  has  been  going  on,  under  the  direction  of  the  accom- 
plished lawyers  sent  out  from  England  as  legal  Members  of 
Council.  When  Mr.  Stephen  held  that  office  the  Law  of  Evidence 
fell  to  his  share,  and  if  it  had  not  fallen  to  him  to  draw  the 
Indian  Evidence  Act  of  1872,  we  should  probably  not  have  the 
English  Digest  now.  Of  course  all  that  was  legislative  in  the 
Indian  Act  and  the  English  Bill  is  omitted  from  the  present 
work,  which  is  strictly  a  Digest  of  the  existing  Law.  It  is. 
moreover,  one  of  the  first  fruits  of  that  reform  in  Legal 
Education  which  has  been  brought  about  within  our  own  time. 
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As  one  of  the  Professors  in  the  Inns  of  Court,  Mr.  Stephen  has 
felt  it  to  he  his  duty  to  do  what  he  could  to  assist  the  studies  of 
those  who  attend  his  lectures,  and  to  that  conviction  the  publi- 
cation of  the  present  work  is  due.  It  ought  to  be  welcome  news 
to  all  of  us,  that  so  huge  a  mass  of  Law  as  that  contained  in  the 
ordinary  treatises  on  Evidence  can  be  compressed  into  the  com- 
pass of  the  tiny  volume  before  us.  If  other  authors  can  success- 
fully emulate  Mr.  Stephen  in  cutting  down  the  bulk  of  the  Law 
they  will  deserve  our  gratitude,  even  if  they  do  nothing  in  the 
way  of  re-arrangement. 

When  we   remember  the  portentous  size  of  such   books  as 
Taylor  and  Roscoe,  it  seems  at  first  sight  absurd  to  suppose  that 
all  that  is  material  in  them  should  be  expressed  in  a  little  book 
of  less  than  300  pages.     We  may  quote  Mr.  Stephen  himself  on 
this   subject :— **  The    last    edition    of    Mr.   Taylor's   work   on 
"  Evidence  *'  contains   1,797  royal  8vo.  pages.     To  judge  from 
the  table  of  cases,  it  must  refer  to  about  g,ooo  judicial  decisions, 
and  it  cites  nearly  750  Acts  of  Parliament.     The  last  edition  of 
Roscoe's  *'  Digest  of  the  Law  of  Evidence  on  the  trial  of  actions 
at  Nisi  Prius»"  contains  1,556  closely  printed  pages.     The  table 
of  cases  cited  consists  of  77  pages,  one  of  which  contains  the 
names  of  15a  cases,  which  would  give  a  total  of  11,704  cases 
referred  to.     There  is ,  besides,  a  list  of  references  to  statutes 
which  tlHg  twenty-one  pages  more.     Best's  "  Principles  of  the 
Law  of  Evidence,"  which  disclaims  the  intention  of  adding  to 
the  number  of  practical  works  on  the  subject,  and  is  said  to  be 
intended  to  e^camine  the  principles  on  which  the  rules  of  evidence 
are  founded,  contains  908  pages,  and  refers  to  about  1,400  cases." 
The  plan   adopted  by  Mr.  Stephen  for  reducing  this  unwieldy 
mass  is  described  in  the  introduction.     First  of  all,  he  has  cut  off 
the  subject  of  Evidence  from  other  branches  of  the  Law,  with 
which  it  is  uflually  mixed  up.     The  question,  for  example,  what 
may  be  proved  under  particular  issues,  he  regards  as  belonging 
to  the  subject  of    Pleading   rather  than   Evidence.     Again,  he 
excludes  the    greater  part  of  the  subject   of  Presumptions  as 
belonging  properly  to  the  different  branches  of  the  Substantive 
Law.     In  the  same  way,  he  excludes  rules  of  Practice,  which  are 
often   discussed   at   great    length   in   treatises   on   the   Law   of 
Evidence.     Having  thus  limited  the  range  of  the  subject,  the 
teat   is    accomplished   by  a  sheer  effort    of  condensation.     Mr. 
Stephen  substitutes  for  the  statement  of  judicial  decisions,  which 
is  abcKii  ull  ihat  the  ordinary  text-book  gives,  a  statement  in  his 
own   language   of  the    rules  and   principles  which   scuh   cases 
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imply.  Any  one  who  has  tried  to  formulate  for  himself  a  general 
rule  covering  all  the  decisions  on  any  particular  point  of  law,  will 
appreciate  the  difficulty  of  this  task.  Like  a  great  deal  of  the 
work  that  is  done  by  lawyers,  the  worth  of  the  result  is  in  an 
inverse  ratio  to  its  size.  Mr.  Stephen  does  not  confine  this 
method  of  treatment  to  the  Case-Law.  It  is  one  of  the  novelties 
of  the  book  that  it  deals  as  fully  with  Statutes  as  with  decisions. 
setting  forth  their  meaning  in  the  shortest  and  simplest  language 
possible.  **  In  many  cases,'*  says  Mr.  Stephen,  '^  iho  result  of  a 
number  of  separate  enactments  may  be  stated  in  a  line  or  two. 
For  instance,  the  old  Common  Law  as  to  the  incompetency  of 
certain  classes  of  witnesses  was  removed  by  parts  of  six  diflTerent 
Acts  of  Parliament— the  net  result  of  which  is  given  in  five 
short  articles." 

Fifteen  chapters,  containing    130  short  articles,  give  us  the 
substance  of  the  Law  of  Evidence — the  article.  In  many  cases, 
being  merely  a  single  short  sentence.     The   article   is   usually 
followed  by  illustrations  or  examples,  selected  for  the  most  part 
from  reported   cases,  but,   in  some  instances,  invented   by  the 
author  himself.     The  practice  of  illustrating  general  principles 
by  particular  instances  is  borrowed  from  our  legislation  in  India, 
and  might,  we  agree  with  Mr.  Stephen  in  thinking,  be  introduced 
with  advantage  into  our  legislation  at  home.     Mr.  Stephen  did 
actually  propose  to  introduce  it  in  his  Evidence  Bill,  but  Lord 
Coleridge,  then  Attorney-General,  did  not  believe  that  Parliament 
would  approve  of  it.     Considering  how  the  details  of  legislation, 
even  on  the  most  technical  subjects,  are  fought  over  in  Com- 
mittee, we  are  not  surprised  that  the  Attorney- General  declined 
the  responsibility  of  steering  a  bill  full  of  speculative  examples 
through  the  House  of  Commons.     The  use  of  illu^strations  is  to 
make  the  general  rule  more  easily  intelligible,  and  Parliamentary 
draftsmen  say  that  to  be  intelligible  does  not  favour  tlie  chances 
of  a  disputed  clause.     In  a  text-book,  however,  illiistrations  are 
free  from  any  objection  on  this  score,  and  the  use  of  tliem  simply 
amounts  to  this,  that  whereas  the  ordinary  text-writer  gives  us 
nothing  but  illustrations,  leaving  us  to  guess  at  the  rule  which 
they  illustrate,  here  we  have  the  rule  set  forth  dogmatically  in 
the  first  instance,   and  illustrated   by  special  cases  iiftenvards* 
The   articles  and   illustrations   are  accompanied    by  foot-notes, 
giving  the  authority  relied  upon  by  the  author;  and  there  is  an 
appendix  of  notes,  explainin;^  more  fully  the  law  laid  down  in  the 
text.     There  is,  perhaps,  a  certain   amount   of  inconvenience  in 
these  arrangements.     To  [^(it  at  all  that  Mr.  Stephen  has  to  say. 


Digitized  by ' 


Google 


f 


134  REVIEWS. 

on  a  rule  of  law  we  have  sometimes  to  consult  four  separate 
sections — viz,,  the  Article,  the  Illustration,  the  Foot-note,  and 
the  Appendix. 

Such  bein^  the  method,  we  may  ask  ourselves  how  the  work 
has  been  done.  Does  the  book  contain  a  complete  statement  of 
the  principles  of  the  Law  of  Evidence,  and  is  this  statement 
simple  and  intelligible  ?  To  the  first  of  these  questions,  we  have 
no  hesitation  in  answering  in  the  affirmative.  A  comparison  of 
Mr,  Stephen's  articles  with  any  of  the  large  text-books,  will,  we 
think,  establish  the  fact  that  no  rule  of  importance  has  been 
omitted.  We  have  even  come  across  rules  which  seem  to  have 
escaped  the  notice  of  some  recent  writers  of  text -books.  We 
should  say  that  lawyers,  most  familiar  with  the  rules  of  evidence 
in  practice,  will  find  the  sum  of  their  knowledge  presented  here 
in  a  form  which  it  certainly  never  assumed  in  their  own  minds. 
Mr.  Stephen  has,  in  fact,  made  the  inductions  for  us  all,  which 
each  of  us  has  hitherto,  with  more  or  less  success,  attempted  to 
make  for  himself.  From  this  point  of  view,  we  should  say  that 
the  book  will  be  of  more  use  to  a  lawyer  of  some  experience  than 
to  a  student.  The  former  will  at  once  recognise  the  accuracy  of 
the  statementSi  and  will  readily  catch  their  meaning,  where  to  a 
beginner  they  may  possibly  seem  obscure. 

To  the  second  question  we  are  bound  to  answer  that  Mr. 
Stephen,  in  his  desire  to  be  brief,  has  not  in  all  cases  escaped 
from  being  obscure.  Part  I.  in  particular  appears  to  us  to  stand 
in  need  of  a  good  deal  of  explanation  before  it  can  be  considered 
easy  reading  for  a  beginner.  Mr.  Stephen's  literary  style  is,  as 
everybody  knowa^  marked  by  singular  lucidity  and  straightfor- 
wardness— ^to  say  nothing  of  its  other  qualities.  His  habitual 
clearness  of  thought  and  expression  is  such,  that  the  necessity  of 
being  specially  careful  in  framing  definitions  might  not  occur  to 
him,  and  we  cannot  help  thinking  that  the  language  of  some  of 
the  Articles  is  not  quite  so  precise  and  intelligible  as  it  might  be. 
Take  Article  4,  for  instance : — "  When  two  or  more  persons  con- 
spire together  to  commit  any  offence  or  actionable  wrong,  every- 
thing said,  done,  or  written  by  every  one  of  them  in  the  execution 
or  furtherance  of  their  common  purpose,  is  deemed  to  be  so  said, 
done,  or  written  by  every  one,  and  is  a  relevant  fact  as  against 
each  of  them  :  bui  relations  of  measures  taken  in  the  execution  or 
Jurtherance  of  any  such  common  purpose  are  not  relevant  as  such 
as  againsl  any  conspirators  except  those  who  make  them,  or  are 
present  ivhm  they  are  made''  The  word  **  relations  '*  must  here 
Itienn  **  statements  "—which    is    surely,   considering    its    other 
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meanings,  an  unfortunate  use  of  the  word ;  and  the  phrase  *'  to 
make  relations,"  is  so  bewildering  that  we  are  tempted  to  suppose 
that  by  "  them,"  in  the  last  line,  is  meant  not  **  relations  of  mea- 
sures "  but  "  measures."  To  **  make  measures  "  is  not  a  more 
uncommon  phrase  than  ''  to  make  relations."  Again,  the  quali- 
fication expressed  by  the  words  **  as  such,"  requires  some  little 
reflection  before  its  meaning  becomes  apparent.  We  venture  to 
say  that  few  people,  even  with  the  help  of  the  illustrations,  %\*il] 
think  that  the  meaning  of  the  whole  sentence  is  brought  out  as 
clearly  as  it  might  be.  Verbal  criticism  of  this  kind  is  justilied 
by  the  great  importance  of  keeping  clear,  in  such  a  book  as  the 
Digest,  of  all  difficulties  created  by  the  mere  form  of  the  expres- 
sion. 

Mr.  Stephen  promises,  if  this  undertaking  should  be  favour- 
ably received,  to  apply  the  same  process  to  some  other  branches 
of  the  law.  We  welcome  the  promise  most  heartily,  but  we  may 
be  allowed  to  suggest  to  Mr.  Stephen  a  doubt  whether  he  ought 
to  undertake  the  work  single-handed.  Why  not  gather  round  him 
a  few  competent  men  who  will  treat  other  portion sof  the  law, 
under  hit  general  direction,  as  he  has  treated  the  Law  of  Evi- 
dence ?  He  has  an  example  in  the  success  of  similar  undertake 
ings  in  History  and  Science,  to  which  men'almost  as  distinguished 
as  himself  have  lent  a  hand.  With  a  good  staff  of  subordinate 
workers  Mr.  »Stephen  might  soon  give  us  a  series  of  Digests, 
covering  the  entire  field  of  the  law.  Even  as  a  publisher's  specu- 
lation such  a  scheme  ought  to  be  a  success. 


The  Law  and  Practice  in  Bankruptcy.  Second  Edition.  By 
Roland  Vaughan  Williams,  Esq.,  of  Lincoln's  Inn,  Barnster-at- 
Law;  and  Walter  Vaughan  Williams,  Esq.,  of  the  Inner 
Temple,  Barrister- at- Law.     Stevens  &  Sons.     1876. 

This  is  a  new  edition  of  the  authors*  book  on  Bankruptcy 
which,  we  are  glad  to  see,  has  had  a  satisfactory  amount  of 
success.  The  first  edition  was  published  shortly  after  the  Act  of 
1869  came  into  operation,  and  proceeded  upon  the  plan  of  setting 
forth  in  juxtaposition  the  new  law  and  the  old  cases  applicable  to 
the  same  subject-matter.  The  authors  did  not  profeas  to  give  all 
the  authorities,  but  only  the  result  of  the  authorities,  so  tliat  the 
reader  might  be  able  to  resort  to  the  reports  without  having- 
always  to  turn  to  treatises  on  the  Law  of  Bankruptcy  as  it 
existed  previous  to  the  Act  of  1869.  To  this  modest  design  the 
authors  remain  faithful  in  their  new  edition,  but  tliey  have  of 
course  a  large  accession  of  new  cases  to  work  into  the  substance 
of  the  book.     In  addition  to  the  Bankruptcy  Act,  the  Debtor's 
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Act,  the  Bankruptcy  Repeal  and  Insolvent  Court  Act  of  .1869, 
with  the  related  Rules  and  Forms,  are  printed  in  full.  The  book 
is  thus,  in  form  at  least,  rather  an  edition  of  the  Act  of  Parlia- 
ment than  a  treatise  on  the  Law  of  Bankruptcy.  There  is  a  good 
deal  to  be  said  for  this  arrangement  in  a  subject  which  is  so 
completely  governed  by  statute  as  Bankruptcy ;  and,  at  any  rate, 
it  saves  u3  the  trouble  of  constantly  referring  to  the  Act  of 
Parliament  in  an  Appendix.  On  the  other  hand,  one  loses  the 
instructive  history  of  Bankruptcy  legislation,  as  it  is  presented  in 
more  systematic  treatises,  such  as  that  of  Robson.  Inasmuch  as 
Bankruptcy  still  contains  many  unsettled  problems,  it  would  be 
well  perhaps  to  keep  the  main  objects  and  leading  difficulties  of 
Bankruptcy  Law*  as  a  whole,  more  vividly  before  the  eye  of  the 
reader  than  is  possible  in  a  mere  edition  of  the  Act. 

In  the  book  before  us,  however,  great  care  has  been  taken  to 
point  out  the  changes  effected  by  successive  statutes.  The  legis- 
lative history  of  each  section  has  been  given,  so  far  as  it  has  a 
history  ^sometimes  in  great,  but  not  excessive,  detail.  Along 
with  the  section  of  the  new  Act,  we  have  a  statement  of  the  old  law 
on  the  same  subject,  pointing  out  the  mischief  aimed  at  by  the 
enactment,  and  the  reason  for  the  change.  Some  of  these  notices 
are  little  treatises  in  themselves.  The  note  on  the  15th  section 
(descriptions  of  bankrupts*  property  divisible  among  creditors) 
fills  about  sixty  closely  printed  pages.  The  first  of  the  exceptions 
(property  held  by  the  bankrupt  on  trust  for  any  other- person) 
alone  occupies  about  fourteen  pages,  and  the  **  reputed  ownership*' 
clause  occupies  nearly  thirty.  The  last  note  contains  a  com- 
panson  between  the  doctrine  of  reputed  ownership  and  the  prin- 
ciples of  the  Bills  of  Sales  Act,  which  seems  to  us  to  be,  in 
completeness  and  conciseness,  a  very  good  specimen  of  editorial 
workmanship.  It  would  be  more  correct,  in  view  of  the  carefulness 
and  copiousness  of  some  of  these  notes  to  sections,  to  describe 
the  book  as  a  treatise  on  Bankruptcy,  following  the  order  of  the 
latest  statute  on  the  subject,  than  as  a  mere  edition  of  the  statutes 
with  notes.  Not  only  are  the  statutory  changes  carefully 
recorded,  but  the  legal  history  of  doctrines  and  phrases  receives 
a  good  deal  of  attention.  No  matter  how  complete  may  be  the 
system  created  by  statutes  like  the  Bankruptcy  Act  of  1869,  they 
will  always  be  found  to  take  for  granted  principles,  and  to  make 
use  of  phrases,  which  require  to  be  explained  by  reference  to  the 
general  law.  In  this  respect  **  Williams  on  Bankruptcy"  is  quite 
satisfactory— the  more  so,  perhaps,  as  the  authors  have  wisely 
**  not  attempted  to  give  all  the  old  authorities,  even  where  the 
aw  seems  unchanged,  but  rather  the  result  of  those  authorities.'* 
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Internationalism,  by  His  Excellency  Don  Arturo  de  Mar- 
coARTU,  Ex- Deputy  to  the  Cortes,  with  Prize  Essays  on  InUr- 
national  LaWy  by  A.  P.  Sprague,  Counsellor-at-Law,  U.S.A.,  and 
Paul  Lacombe,  Advocate  at  the  French  Bar.  Stevens  &  Sons. 
1876. 

It  is  not  a  little  curious,  and  perhaps  somewhat  unfortunatcp 
;hat  Don  Arturo  de  Marcoartu,  whose  aim  is  peaceful,  and  whose 
Prizes  had  for  their  object  the  promotion  of  International  Arbi- 
tration and  Codification,  should  have  chosen  a  title  which  is  sug- 
gestive of  subversive  ideas.  Yet  it  must  be  admitted  that 
**  Internationalism,"  in  the  natural  sense  of  the  phrase,  is  the 
dominant  characteristic  of  a  work  in  which  a  former  Deputy 
to  the  Spanish  Cortes,  and  an  American  and  a  French  Jurist  give 
us  their  views  on  the  possibility  of  constituting  an  International 
Tribunal  of  Arbitration  to  -decide  the  disputes,  and  a  Common 
Code  to  regulate  the  relations,  of  the  Civilized  Nations  of  the 
Worid. 

The  events  of  which  Eastern  Europe  has  been  the  theatre 
since  the  adjudication  of  M.  De  Marcoartu's  Prizes,  at  the 
Brighton  Congress  of  the  Social  Science  Association,  may  tsecm 
at  first  sight  almost  entirely  to  negative  the  possibilities  of  which 
Mr.  Sprague  and  M.  Lacombe  treat  in  the  volume  now  before  us. 
But  our  authors,  and  those  who  think  with  them,  would  doubtless 
meet  such  a  view  by  the  not  unreasonable  plea  that  it  is  the 
very  want  of  such  a  Code  and  such  a  Tribunal  as  they  ai^nt  for 
which  has  brought  International  relations  in  Europe  to  such  a 
pitch  of  confusion.  There  are  probably  many  who  would  admit 
that  there  is  no  little  justice  in  this  plea,  though  they  may  be 
unable  to  see  their  way  to  applying  the  suggested  remedy,  and 
may  think  that  even  if  applied  it  would  not  prove  a  panacea. 
Mr.  Sprague's  language  seems  to  indicate  that  he  fully  recognizes 
these  difficulties,  and  that  he  does  not  expect  that  wars  would 
cease  on  the  adoption  of  the  scheme  which  he  advocates,  but 
that  he  does  expect  the  frequency  of  war  would  be  ^^reatly 
lessened,  and  the  complications  of  Diplomacy  diminished.  As 
between  Codification  and  Arbitration,  Mr.  Sprague  is  a  partisan 
of  the  latter,  though,  as  he  points  out,  practically  some  sort  of 
Codification  would  be  implied  by  Arbitration.  And  on  Arbitra- 
tion itself  he  appears  to  accept  the  view  taken  of  it  by  Mr. 
Mountague  Bernard  and  Professor  Bluntschli,  at  the  Foundation 
Conference  of  the  Association  for  the  Reform  and  Codification  of 
the  Law  of  Nations,  at  Brussels,  in  1873,  quoting  Mr.  Bernard's 
opinion,  by  an  odd  misprint  (p  96),  under  the  name  of  **  Professor 
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Montague."  M.  de  Marcoartu  seems  to  think  that  a  *^  Plebiscite  " 
alone  should  be  declaratory  of  Peace  or  War,  and  that  this  would 
be  a  great  safe-guard.  But  the  course  of  events  both  in  1870  and 
at  the  present  moment  does  not  favour  that  view.  Anyone  who 
recalls  the  universal  enthusiasm  that  raised  the  cry  **  a  Berlin," 
in  1870,  and  who  believes  the  declaration,  so  often  repeated  within 
the  last  few  months,  that  it  is  the  Russian  people  who  have  been 
urging  war  upon  an  unwilling  Czar,  will  have  grave  doubts  as  to 
the  value  of  this  mode  of  lessening  the  chances  of  war.  Would 
that  species  of  **  Staatenbund  "  which  appears  to  be  the  ideal  of 
M.  de  Marcoartu  and  Messrs.  Sprague  and  Lacombe  be  a  more 
valuable  mode  ?  It  seems  to  us  that  in  the  instances  which  they 
adduce  in  favour  of  the  principle  there  was  an  antecedent  force 
tending  to  closer  union  which  is  wanting  among  the  Nations  as 
a  whole.  **  Italianism,"  as  M.  de  Marcoartu  calls  it,  was  **  the 
political  realization  of  the  geographical  expression  of  Italy." 
Turning  to  Germany,  we  find  that  the  "  ZoUverein,  conceived  by 
Prussia,  prepared  the  present  evolution  of  Germanism.'*  Besides 
these  there  are  to  be  reckoned  Scandinavism,  Iberianism,  and 
not  the  least  potent  just  now,  Panslavism.  All  these,  which  M. 
de  Marcoartu  considers  as  **  forms  assumed  by  Internationalism 
during  the  ages,"  seem  to  us  more  properly  described  as  forms 
or  expressions  of  the  idea  of  Nationality,  a  theory  of  much  less 
wide  scope  than  **  Internationalism  "  as  conceived  by  our 
authors.  It  may,  indeed,  be  questioned  whether  the  two  are  not 
to  a  certain  degree,  antagonistic.  We  have  at  the  present  mo- 
ment before  us  the  newest  claimant  to  the  expression  of  what 
we  prefer  to  call  the  National  feeling  in  the  idea  of  Panslavism, 
which  is  one  of  the  forces  underlying  the  complications  in 
Eastern  Europe.  But  all  these  various  national  expressions  of 
brotherhood  fall  short  of  that  universal  brotherhood  which  "In- 
ternationalism "  would  seem  to  inculcate,  and  which  Mr.  Sprague 
would  embody  in  the  **  Association  of  Nations,"  receiving  the 
International  Code,  and  acknowledging  the  force  of  the  decrees 
of  the  **  High  Court  of  International  Arbitration."  In  the  midst 
of  wars  and  rumours  of  wars,  this  autumn,  which  has  seen  the 
Centennial  of  the  United  States  of  America  celebrated  in  the 
City  of  Brotherly  Love,  has  also  seen  the  re-assembly  of  the 
American  International  Code  Committee.  We  may,  at  least, 
give  our  friends  across  the  Atlantic  credit  for  indomitable  perse- 
verance in  a  good  cause,  and  we  doubt  not  that  it  is  a  persever- 
ance which  will  ultimately  reap  its  reward  ;  though  not  necessarily 
on  the  lines  laid  down  by  the  authors  of  **  Internationalism."    If 
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such  a  High  Court  had  been  in  existence  now  as  is  sketched  out- 
by  Mr.  Sprague  and  M.  Lacombe,  the  affairs  of  the  Slavonic 
populations  in  the  Turkish  Empire  would  no  doubt  have  been 
submitted  to  it.  But  we  doubt  whether  the  Court  would  have 
found  the  settlement  of  the  question  much  more  easy  and  free 
from  the  pressure  of  conflicting  political  interests  than  the  Chan- 
cellors, and  Foreign  Secretaries,  Ambassadors,  and  Consuls  who 
are  at  present  engaged  in  txying  to  untie,  or  in  the  last  resort  to 
cut,  this  Gordian  knot  of  State-craft.  **  L*heure  a  8onn6e,"  wrote 
M.  Lacombe,  "  de  r^aliser  la  derni^re  venue  de  ces  id6es  [viz., 
Arbitrage  et  Codification]."  And  the  same  writer  starts  from 
this  point,  as  containing  within  it  "  la  medication  de  la  guerre,** 
to  advance,  if  possible,  still  further.  We  are  not  sure  that  there 
"would  not  have  been  a  certain  **  medication  de  la  guerre  **  in  the 
case  now  absorbing  so  much  of  the  attention  of  Europe,  if  the 
rules  of  Neutrality  ordinarily  prevailing  among  Nations  had  been 
laid  down  distinctly  by  such  a  Court  as  Mr.  Sprague  supposes 
his  Association  of  Nations  to  establish.  The  authors  of  **  Inter- 
nationalism "  evidently  wrote  under  the  impression  that  an  era  of 
universal  Peace  was  approaching.  So  men  thought  in  185 1,  and 
so  they  will  doubtless  think  again,  but  only  to  be  yet  again  un- 
deceived. Still  it  is  much  that  men  of  goodwill  towards  Peace 
should  continue  to  study  whatever  in  Law  and  Philosophy  may 
tend  most  to  that  end.  For  a  long  while  their  own  work  will 
seem  to  be  but  weaving  ropes  of  sand.  So  it  is,  to  all  appear- 
ance, at  the  present  moment,  with  the  plans  sketched  out  by 
Mr.  Sprague  and  M.  Lacombe.  But  whatever  in  their  theory  is 
based  upon  Scientific  and  Philosophical  Truth  will  outlive  the 
accidental  forms  in  which  they  have  clothed  it.  We  cannot  yet 
decide  what  will  be  taken  and  what  will  be  left.  Meanwhile,  we 
may  offer  to  Mr.  Sprague  as  a  specially  apposite  encouragement, 
the  words  of  Henri  Ahrens,  **  Par  une  heureuse  inspiration 
les  Etats  Unis  ont  adopts  pour  leur  fSd^ration  la  belle  banni^re 
dans  laquelle  ne  figurent  plus  de  b^tes  sauvages  symboliques, 
mais  qui  brille  d'  autant  d*etoiles  qu*il  y  a  dMtats-membres  de 
r Union.     Une  telle  bannidre  est  le  vrai  symbole  f^d^ratif." 


Leading  Cases  on  the  Law  of  Torts,  determined  by  the  Courts 
of  America  and  England.  With  Notes.  By  Melville  M. 
BiOELOw.  Boston:  Little,  Brown  &  Co.  London:  Sampson 
Low,  Marston  &  Co.     1875. 

Mr.  Bigelow  has  deservedly  achieved  a  high  reputation  as  a 
legal  writer  on    the   other  side  of  the  Atlantic,   and  we  have 
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pleasure  in  welcoming  his  **  Leading  Cases  on  the  Law  of  Torts  " 
as  an  addition  to  legal  literature  valuable  alike  to  the  English 
and  American  lawyer.     Mr.  Justice  Markby  winds  up  his  able 
article  on  Anal)rtical  Jurisprudence  in.  our  last  number  with  the 
following  pertinent  enquiry  : — **  I  have  heard  of  such  a   sugges- 
tion as  a  codification  of  the  Law  of  Torts.     Has  any  one  yet 
seriously  considered  what  the  Law  of  Torts  is,  in  England  or  in 
any  other  country  ?  '*     The  Law  of  Torts  is,  indeed,  a  wide  sub- 
ject, and,  in  order  to  keep  his  work  within  serviceable  limits  while 
affording  **  a  full  and  complete  view  of  the  essential  doctrines  oi 
the  Law  of  Torts,"  Mr.  Bigelow  has  wisely  confined  himself  to 
its  typical  branches.     Bailments,  marine  torts,   statutory  torts 
and  the  torts  of  persons  under  legal  disability,  are  omitted  except 
where  those  topics  and  the  leading  doctrines  regarding  them  are 
incidentally  referred  to.     The  author's  system  is  to  give,  from 
thi3  reports,  the  leading  cases  on  the  various  species  of  Torts, 
followed  by  notes  containing  (i)  a  historical  consideration  of  the 
rise  and  growth  of  the  law  as  thus  represented,  and  (2)  a  state- 
ment in  greater  detail  of  its  present  aspect.     To  take  an  example. 
Under  the  head  of  "  Deceit  *'  we  find  :  "  Pasley  v.   Freeman, 
leading  case.     (Note  on  Deceit  generally ;  Historical  aspects  of 
actions  of  Deceit ;  Knowledge  of  falsity,  including  misrepresen- 
tations of  agents ;  Intention  of  Defendant ;  Acting  upon  the  mis- 
representation ;  Representations  concerning  solvency.)    Malachy 
V.  Soper,  leading  case.     (Note  on  Slander  of  Title.) '  Marsh  v. 
Billings,  leading  [American]  case.     Sykes  v.  Sykes,  leading  case. 
(Note  on  Trade-marks.)*'  The  historical  notes  are  worthy  of  special 
praise,  and  will  commend  themselves  to  all  who  take  an  interest 
in  legal  history.     At  the  same  time  they  are  kept  carefully  dis- 
tinct from  statements  of  the  existing  law,   so  that  neither  the 
student  nor  the  practitioner  can  be  misled.    We  congratulate  Mr. 
Bigelow  on  having  produced  a  legal  text-book  well  designed, 
carefully  and  conscientiously  worked  out,  and  lucidly  expressed. 


Principles  of  the  Cofnmon  Law.  An  elementary  work  intended 
for  the  use  of  students  and  the  profession.  By  John  Indermaur, 
Solicitor,  author  of  **  Epitomes  of  Leading  Cases,"  &c.  Stevens 
&  Haynes.     1876. 

Mr.  Indermaur,  whose  experience  in  **  coaching  "  candidates  for 
tile  examinations  of  the  Incorporated  Law  Society  renders  hirr 
peculiarly  fitted  for  the  tas-c,  hiis  acPjUired  a  deserveJly  higii 
reputation  as  a  writer  of  convenient  epitomes  and  conipendiums 
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of  various  branches  of  the  Law  for  the  use  of  students.  In  the 
present  volume  he  has  essayed  a  somewhat  more  ambitious  r61e, 
the  practitioner  as  well  as  the  student  being  kept  in  view.  We 
regret  to  see  that  Mr.  Indermaur,  like  Dr-  Broom  in  his  "  Phil- 
osophy of  Law,"  has  adopted  a  title  much  more  comprehensive 
than  the  subject  matter  of  his  work  warranted.  It  is  utterly 
illogical  and  misleading  to  exclude  from  "  The  Principles  of  the 
Common  Law,"  the  whole  subject  of  criminal  jurisprudence,  and 
to  restrict  that  title  to  "  the  popular  divisions  of  Contracts  and 
Torts,"  with  a  brief  appended  discussion  of  the  subjects  of 
**  Damages  "  and  **  Evidence  in  Civil  Cases."  Within  the  limits, 
however,  which  the  author  has  assigned  to  himself,  he  has  certainly, 
without  any  pretention  to  scientific  treatment,  given  proof  of  praise- 
>vorthy  industry,  accuracy,  and  clearness  of  exposition,  which 
cannot  fail  to  be  of  the  greatest  advantage  to  the  Law  Student, 
virhose  wants  in  the  Examination- room  Mr.  Indermaur  has  had 
chiefly  in  view.  The  practising  Solicitor  will  also  find  this  a 
very  useful  compendium  either  as  a  refresher  to  the  memory,  if 
read  through,  or  as  an  index  referring  him  to  the  text-books  or 
cases  where  the  law  on  any  point  may  be  easily  found  in  ampler 
detail.  Care  has  evidently  been  taken  to  note  the  latest  deci- 
sions on  important  points  of  law,  and  the  short  but  important 
Act  Amending  the  Law  relating  to  Crossed  Cheques  (39  &  40 
Vict.,  c.  81,  passed  15th  August,  1876)  is  set  out  in  the  Appendix. 
A  full  and  well- constructed  Index  supplies  every  facility  for  ready 
reference. 


Leading  Cases  in  Constitutional  Law  briefly  stated^  with 
Infroducdofty  ExcursuseSy  and  Notes.  By  Ernest  C.  Thomas, 
Bacon  Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of 
Trinity  College,  Oxford.     Stevens  &  Haynes,  1876. 

The  author  of  this  little  work  seems  to  have  had  in  view  the 
needs  of  students,  who  find  that  "  some  knowledge  of  the  chief 
cases  in  Constitutional  Law  is  now  required  in  many  examina- 
tions." This  is,  happily,  becoming  a  more  frequent  requirement, 
though,  when  we  consider  the  numerous  and  illustriously  filled 
Chairs  of  Constitutional  Law  which  exist  in  Foreign  Universities 
and  Schools  of  Law,  we  cannot  consider  that  the  subject  has  yfet 
received  its  due  meed  of  honour  in  this  country.  We  welcome 
Mr.  Thomas's  book  as  challenging  attention  to  a  very  important 
branch  of  legal  study,  though  we  could  wish  it  had  been  compiled 
with  a  view  to  a  higher  class  of  readers  than  the  passmen,  to 
whom  its  brevity  appeals.     Moreover,  it  should  be  remembered 
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that  brevity  is  not  necessarily  8ynon)rmous  with  clearness.  We 
do  not  think  Mr.  Thomas  has  sufficiently  considered  this  point. 
His  statement  for  instance,  of  the  "cause  c^Sbre,"  Forbes  v. 
Cochrane,  is  inadequate,  for  it  does  not  bring  out  the  fact  that 
the  British-bom  owner  of  the  fugitive  slaves  h^d  a  Spanish 
domicile,  nor  the  very  material  fact  that  the  ship-of-war  on  board 
of  which  the  slaves  were  received  was  not,  as  erroneously  stated 
in  the  margin  of  the  Reports,  "  on  the  high  seas,"  but  "  within 
one  mile  of  the  shore ;"  both  of  which  facts  Sir  Travers  Twiss 
was  careful  to  set  out  in  his  argument  relating  to  this  case  in  our 
February  number.  So,  again,  in  stating  the  case  of  "  Le  Lrouis," 
Mr.  Thomas  omits  to  set  forth  that  the  French  vessel  was 
captured  "  on  the  high  seas ;"  the  case  being,  to  use  the  words, 
of  Sir  Travers,  one  of  "  active  aggression  by  a  king's  cutter 
without  any  sanction  of  Treaty-right,  against  a  French  merchant- 
ship  on  the  high  seas,  carrying  on  the  slave-trade  in  accordance 
with  the  Laws  of  France.**  In  the  "  Excursus  "  on  Allegiance 
and  Aliens,  p.  37,  we  observe  a  curious  misprint  of  "  subject " 
for  **  sovereign."  Mr.  Thomas's  treatment  of  Calvin's  case  seems 
to  us  to  share  in  the  fault  we  have  already  noticed.  He  does  not 
set  forth  **  the  concrete  circumstances  so  helpful  to  the  memory," 
which  are  clearly  and  concisely  stated  in  Taswell-Langmead's 
**  English  Constitutional  History,"  p.  471,  a  work  often  quoted  by 
Mr.  Thomas,  but,  singularly  enough,  never  under  its  proper  title. 
We  do  not  quite  understand  what  is  the  **  absurdity  "  with  which 
Mr.  Thomas  charges  the  <'  decision  "  in  Calvin's  case,  although 
some  of  the  arguments  used  wereof  doubtful  authority  then,  and 
would  seem  absurd  now.  To  the  student,  who  is  obliged  in  a 
brief  space  of  time  to  make  himself  acquainted  with  the  principal 
points  in  some  of  the  most  celebrated  cases  in  Constitutional 
Law,  Mr.  Thomas  offers  the  help  of  a  convenient  pricis,  excel- 
lently printed,  and  furnished  with  a  copious  Analytical  Index. 
But,  for  the  aspirant  to  honours  in  a  Legal  Examination,  the 
book  has  yet  to  be  written  which  should  guide  him  through  the 
"  prolixity  "  of  Broom  and  the  Reports,  to  a  clear  comprehension 
of  the  doctrines  involved  in  the  leading  cases  in  this  important 
branch  of  Law. 


Leading  Cases  done  into  English,  By  an  Apprbnticb  op  Li^. 
coln's  Inn.     Macmillan.     1876. 

Here  is  a  rare  treat  for  the  lovers  of  quaint  conceits,  who  in 
reading  this  charming  little  book  will  find  enjoyment  in  the  varied 


Digitized  by 


Google 


t 

f 
Ki 


REVIEWS.  143 

metre  and  graphic  language  in  which  the  several  tales  are  told 
no  less  than  in  the  accurate  and  pithy  rendering  of  some  of  our  most 
familiar  *•  Leading  Cases."  The  facility  with  which  the  *'  Ap- 
prentice" passes  from  one  style  to  another,  and  the  terseness 
'with  which  he  fits  well-known  cases  to  the  framework  of  his 
verse,  cannot  fail  to  make  this  dainty  volume  a  welcome  com- 
panion for  the  practitioner  whose  love  of  culture  has  not  yet 
been  blunted  by  Court  or  Chamber-work.  There  are  many  such, 
•we  are  sure,  who  will  thank  the  "  Apprentice  of  Lincoln's  Inn  " 
for  singing  to  them,  "  in  the  music  of  Homer,"  of  the  "  strife  im- 
mortal that  arose  between  landlord  and  tenant,  Strife  that  set 
high  in  the  heavens  a  star  to  illumine  in  all  time  Divers  kinds 
and  distinctions  of  chattels  annexed  to  the  Freehold,"  and  who 
■will  gladly  be  reminded  of  the  "  Six  Carpenters  "  in  the  gloom 
of  a  winter's  evening  by  the  picturesque  refrain,  "  The  birds  on 
the  bough  sing  loud  and  sing  low." 


The  Statutes :  Revised  Edition,  Vol.  X.  Eyre  &  Spottiswoode. 
1876. 

The  new  issue  of  the  Revised  Statutes  covers  about  the  same 
extent  of  time,  three  years  of  the  present  Reign,  as  its  immediate 
predecessor.  The  work  of  the  Statute  Law  Revision  Act,  1875, 
is  very  marked  in  the  volume  before  us,  which  brings  down  this 
valuable  series  to  the  year  1850. 


Self-preparation  for  the  Final  Examination.  Containing  a  com- 
plete course  of  study,  with  Statutes,  Cases,  and  Questions  ;  and 
intended  for  the  use  of  those  Articled  Clerks  who  read  by  them- 
selves. By  John  Indermaur,  Solicitor.  Second  Edition. 
Stevens  &  Haynes,     1876. 

Every  articled  clerk  who  has  passed  the  Intermediate  Exami- 
nation would  do  well  to  read  these  fifty  pages  of  sound  practical 
advice  and  guidance.  No  candidate  of  average  ability,  who  fairly 
works  through  the  course  of  study  here  laid  down  for  him  by  Mr. 
Indermaur,  can  well  fail  to  pass  the  Final  Examination.  "We  are 
glad  to  see  this  little  work  has  reached  its  second  edition. 


•^*  Owing  to  the  great  pressure  on  our  space  ice  Jiave  been  obliged  to  postpone 
$tvcr<U  Renews, — ^Ed. 
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L— THE  CRIMINAL  JURISDICTION    OF   THE 

ADMIRALTY  OF  ENGLAND:  THE  CASE 

OF  THE  FRANCONIA. 

IT  is  recorded  of  a  great  Italian  Jurist  of  the  fifteenth 
■^  century,  who  is  styled  in  the  epitaph  on  his  monument 
in  St.  Anthony's  Church  at  Padua,  "the  Wonder  of  his 
Age"  in  both  branches  of  the  Law  {Utroque  jure  Stupor), 
that  he  was  wont  to  say  when  he  was  a  young  student, 
that  of  other  matters  and  points  of  Law  he  could  attain  to 
some  understanding  by  his  private  study  and  Chamber- 
disquisitions,  but  in  the  point  of  jurisdiction  he  could  under- 
stand nothing  but  what  he  heard  in  the  schools  Voce 
Magisiri.  There  is  probably  no  branch  of  jurisprudence,  to 
which  this  apt  remark  of  the  Paduan  Professor  applies  more 
forcibly  in  the  present  day,  if  the  Courts  of  Law  be  substi- 
tuted for  the  Schools  of  Law,  than  that  branch  of  Inter- 
national Jurisprudence  which  is  conversant  with  maritime 
rights,  respecting  which  several  questions  of  a  novel  character 
have  recently  been  raised  ;*  and,  more  especially  one,  which 
involves  a  conflict  of  personal  and  territorial  jurisdiction,  the 
settlement  of  which  is  beyond  the  domain  of  the  text-writers, 

*  e,  g.  The  question  of  the  respect  dae  from  the  Qneen^s  Ships  of  War  to  the 
Law  of  the  Land,  if  they  oome  within  the  territorial  waters  of  a  foreign  State, 
has  lately  been  discossed  in  the  Beport  of  the  Fugitive  Slave  Commissioners ; 
bnt,  onfortnnately,  the  Commission  has  not  defined  the  sense,  in  which  the 
phrase  **  territorial  waters  *'  is  lo  be  nnderstooU. 
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and  the  solution  of  which  by  the  decision  of  the  highest 
English  Court  of  Criminal  Jurisdiction  will  only  be  authori- 
tative for  British  purposes.  The  question  has  arisen 
by  reason  of  a  collision  between  the  German  vessel 
Franconia  and  the  British  vessel  Strathclyde^  which  happened 
in  the  open  sea  within  a  marine  league  from  the  Admiralty 
Pier  at  Dover,  in  consequence  of  which  collision  a  passenger 
on  board  the  Strathclyde  was  drowned.  The  Master  of  the 
Framonia,  having  landed  at  Dover,  and  'having  so  placed 
himself  personally  within  the  local  jurisdiction  of  an  English 
Court  of  Criminal  Law,  has  been  arrested  and  tried  before  an 
English  Jury,  and  has  been  found  guilty  of  **  homicide  by 
negligence,"  a  crime  unknown  to  the  Law  of  the  Sea,  but 
known  to  the  Law  of  the  Land  of  England ;  to  which  latter  law, 
it  has  been  asserted  on  behalf  of  the  Crown,  that  all  persons 
are  subject,  who  navigate  the  High  Seas  within  the  distance 
of  a  marine  league  from  the  English  Coast,  no  matter 
whether  they  are  navigating  under  a  British  or  under  a 
foreign  flag.  This  contention  on  behalf  of  the  Crown 
involves  one  or  other  of  two  postulates  ;  (i)  either  that  the 
three-mile  zone  of  open  sea  which  girds  the  coast  of  any 
State,  is  by  the  Common  Law  of  Nations  a  continuation  of 
its  territory,  and  is  subject  to  its  jurisdiction  as  absolutely 
as  the  coast  itself;*  (2),  or  that  the  three-mile  zone  of  open 
sea  may  be  prescribed  for,  and  that  in  the  case  of  the  British 
Channel  England  has  a  prescriptive  right  of  absolute  juris- 
diction over  all  persons  navigating  that  Channel  within 
a  marine  league  of  her  coasts.t 

These  postulates,  although  they  are  both  antagonistic  to 
the  general  principle  of  Natural  Right,  that,  as  the  open  sea 

*  We  do  not  wiih  to  ondentate  the  claim  of  the  Crown,  which  was  perhaps  mora 
extensive,  bat  it  would  have  been  luffioient  for  the  porposa  of  maintaining  the 
legality  of  the  finding  of  the  Jnry,  if  the  territorial  jurisdiction  of  the  British 
Crown  over  the  three-mile  zone  co»ld  have  been  maintained. 

t  The  Admiralty  Jurisdiction  is  a  di;;tinct  jurisdiction  from  either  of  these,  and 
t^io  law,  which  the  Insttmco  Court  of  Admiralty  properly  administers  between 

Nations,  is  the  comu.:tudo  maris. 
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is  physically  incapable  of  occupation,  it  is  not  susceptible  of 
dominion,  and,  inasmuch  as  no  nation  can  reduce  it  into  its 
possession,  it  is  and  must  ever  remain  nullitis  territoriumf  rest 
upon  very  different  assumptions,  and  require  for  their  esta- 
blishment very  different  proofs.  The  former,  for  instance, 
would  require  for  its  establishment  the  evidence  either  of  a 
common  practice,  or  of  an  overt  consensus  gentium  as  to  the 
general  right;  the  latter,  on  the  other  hand,  might  be 
proved,  by  lapse  of  time,  establishing  the  presumption  of  the 
abandonment  by  other  nations  of  their  natural  right  of  free 
navigation  in  parts  of  the  British  Channel,  and  the  conse- 
quent acquisition  of  dominion  over  those  waters  by  England, 
as  in  the  case  of  land,  in  virtue  of  the  tacit  consent  of  other 
nations.  Grotius,  however,  who  first  associated  sovereignty 
over  persons  with  dominion  over  territory,  in  the  sense  that 
every  nation  occupying  a  vacant  country  must  be  taken  to 
acquire  not  merely  a  disposing  power  over  all  things  within 
it,  but  likewise  an  exclusive  right  of  command  over  all 
persons  within  it,  did  not  admit  at  first  that  the  open  sea 
was  in  any  way  susceptible  of  exclusive  dominion  on  the 
part  of  any  nation  "  in  virtue  of  prescriptive  right ;  as  in  his 
early  work  on  the  "  Right  of  Prize,"*  written  by  him  in 
1604,  in  support  of  the  claim  of  the  Dutch  to  trade  in  the 
Eastern  Seas,  notwithstanding  the  Portuguese  asserted  their 
exclusive  right  to  that  trade,  he  repudiated  altogether  the 
application  of  the  principle  of  prescription  to  the  open  sea 
on  three  grounds:  <i.)  On  the  ground  that  the  Civil  Law 
forbade  it;  ''Quin  et  ipsa  lex  civilis  praescriptionem  hie 
impedit.  Usucapi  enim  aut  prsescriptione  acquiri  prohi- 
bentur,  quae  in  bonis  esse  non  possunt ;  deinde  quae  possideri 
vel  quasi  possideri  nequeunt,  et  quorum  alienatio  prohibita 
est.    Haec  autem  omnia  de  mari  et  usu  maris  vere  dicuntur." 


*  Bugofdi  Orotii  Commentaritu  de  Jure  Prada,  printed  for  th«  first  time  at 
th*  Hague,  in  1868,  by  Martin  Nijhoff,  from  the  original  MS.  The  ehorter 
treatise,  known  as  the  *'  Mare  LxBerumf"  originally  published  in  1606,  is  an 
extract  from  this  work,  being  a  portion  of  the  twelfth  Chapter. 
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(2.)  On  the  ground  that  a  prescriptive  right  can  only  be 
maintained,   where    a    valid    title    by  acquisition   may  be 
presumed.     (3.)  On  the  ground  that  the  right  of  navigation 
on  the  open  sea  is  a  jus  merce  facultatis^  which  does   not 
require  a  continuous  exercise  to  maintain  its  validity,  and, 
consequently,  can  neither  be  lost  by  any  nation  from  non- 
user,  nor  be  acquired  by  any  one  nation  to  the  exclusion  of 
all  others.     Grotius,  however,  in  his   later  Treatise,  "  De 
Jure  Belli  et  Pacis,"  modified  his  view  as  to  the  sea   not 
being  susceptible  of  dominion  on  the  part  of  a  nation  in  cases, 
where  other  nations  have  acquiesced  in  its  assertion  ;  but  he 
still  maintained  that  the  right  to  the  use  of  the  open  sea  was 
a  jus  merce  facultattSy  and  that  something  more  than  non-user 
on   the   part  of  other  nations  must  be  shown  in  order  to 
establish  the  abandonment   of  their  natural   right   in   the 
exclusive  favour  of  a  single  nation.     Vattel,  the  disciple  of 
Wolif,  agreed  with  Grotius  in   holding  that  the   right  of 
navigation  on  the  high  seas  belongs  to  the  class  of  rights  of 
mere  ability  (Jura  merce  facultatis),  which  are  imprescriptible, 
and  cannot  be  lost  simply  from  want  of  use.  (B.  i,  s.  285.) 
But  he  holds,  at  the  same  time,  that  the  non-usage  of  a  right 
of  navigation  may  assume  the  nature  of  a  consent  or  tacit 
agreement,  and  thus  become  a  title  in  favour  of  one  nation 
against  another.  (S.  286).     It  also  seems  to  have  been  the 
opinion  of  two  great  masters  of  jurisprudence,  who  have 
adorned  the  judicial  bench  in  recent  times,  and  wjio  had  fre- 
quent opportunities  to  test  the  soundness  of  the  principles  main- 
tained by  Grotius  and  Vattel  in  their  practical  application  to 
the  actual  intercourse  of  Nations,  that  in  the  case  of  portions 
of  the  Sea  a  Nation  may  have  a  peculiar  possession  of  them, 
so  as  to  exclude  other  nations  from  the  common  use  of  them. 
Lord  Stowell,  for  instance,  held  that  portions  of  the  Sea 
may  be  prescribed  for,  and  Mr.  Justice  Story  held  it  to  be 
legally  possible,  that  a  Nation  might  have  an  exclusive  use 
of  a  portion  of  the  Sea  founded  on  the  acquiescence  or  tacit 
consent  of  other  Nations.  {The  Fame,  3  Mason's  Reports. 
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p.  150).  But  Lord  Stowell  also  held  that  the  general 
presumption  certainly  bears  strongly  against  such  exclusive 
rights,  and  the  title  is  a  matter  to  be  established  on  the 
parts  of  those  claiming  under  it,  in  the  same  manner  as  all 
other  legal  demands  are  to  be  substantiated  by  clear  and 
competent  evidence.  (The  Twee  GebroederSy  Northwold,  Ch. 
Robinson,  p.  339).  It  is  unnecessary  to  add,  that  precisely 
as  in  the  case  of  land,  where  a  title  by  usucaption  or 
prescription  is  set  up,  the  continuous  possession  of  the  latid 
for  a  length  of  time  is  an  indispensable  element  of  title; 
so,  where  an  exclusive  right  of  dominion  over  any  portion 
of  the  open  sea  is  asserted,  it  is  a  conditio  sine  qud  non 
that  the  party  asserting  the  title  should  be  able  to  show, 
that  it  has  exercised  the  right  for  a  length  of  time, 
without  interruption  and  without  dispute.  What  lapse  of 
time  is  requisite  to  found  a  title  by  prescription  as  between 
nations,  has  not  been  definitely  settled.  The  Law  of  Nature 
suggests  no  rule  on  this  head,  but  if  the  landmarks  of  posses- 
sion go  back  so  far  that  the  memory  of  man  runneth  not  to 
the  contrary,  all  nations  would  probably  admit  under  such 
circumstances  the  validity  of  a  claim  of  prescriptive  right. 
"  It  is  further  to  be  noted,**  writes  Grotius,  "  that  since  in 
those  places  where  that  Law  of  Nations  (namely,  the  law 
which  is  founded  on  common  consent)  is  not  received,  or  is 
abolished,  it  is  not  to  be  inferred  from  the  mere  occupation 
of  the  land,  that  the  sea  is  occupied ;  so  also  that  a  mere 
mental  act  does  not  suffice  for  the  occupation  of  the  sea ; 
but  there  is  need  of  some  external  act  (as  the  presence  of 
ships),  by  which  the  occupation  may  be  understood  to  take 
place.  And,  again,  that  if  the  possession,  which  arose  from 
occupation,  be  given  up  by  desertion,  the  sea  forthwith  returns 
to  a  state  of  nature,  that  is,  to  community  of  use."  (Right 
of  Peace  and  War.  Whewell's  translation,  B.  ii.  ch.  iii. 
s.  xi.) 

The  claims  of  the  kings  of  England  to  the  lordship  of 
the  seas,  which  wash  the  English  coast,  may  be  traced  back 
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80  far  that  ''  the  memory  of  man  runneth  not  to  the  con- 
trary," and  if  antiquity  of  title  alone  were  sufficient  to  make 
out  England's  claim  of  exclusive  jurisdiction  over  all  p  ersons 
navigating  the  British  Channel  at  the  present  day,  it  would 
not  be  difficult  to  shew  that  England  claimed  that  right  at  a 
very  early  time,  and  actively  maintained  it  for  several  cen- 
turies against  all  nations.  If  the  charter,  which  purports  to 
have  been  granted  by  King  Edgar,  A.D,,  964,  to  Oswald, 
Bishop  of  Worcester,  could  be  relied  on  as  authentic,  respect- 
ing which,  however,  doubts  exist  whether  it  is  not  a  monkish 
fabrication.  King  Edgar  would  appear  to  have  asserted 
his  empire,  in  the  loth  century,  over  all  the  kings  of  all 
the  islands  of  the  ocean,  which  lie  round  England.  The 
Charter  commences  in  these  words,  which,  it  must  be  ad- 
mitted, are  somewhat  out  of  place  in  a  document,  the 
object  of  which  was  to  authorise  Oswald,  Bishop  of  Worcester, 
to  expel  all  the  married  clergy  from  their  preferments  in 
his  diocese  and  to  replace  them  with  monks.  "  Ego  Aedgarus 
Anglorum  Basileus,  omniumque  regum  insularum  Oceani 
quae  Britanniam  circumjacent,*  cunctarum  nationum  quae 
infra  earn  includuntur,  Imperator  et  Dominus."  It  goes  on 
afterwards  to  say,  "  Mihi  autem  concessit  propitia  divinitas 
cum  Anglorum  imperio  omnia  regna  insularum  Qceani  cum 
suis  ferocissimis  regibus  usque  ad  Norwegiam,  maximamque 
partem  Hibemiae  cum  sua  nobilissima  civitate  Dublinia 
Anglorum  regno  subjugare."  Passing  by  this  charter  and 
other  questionable  documents  of  the  Anglo-Saxon  period  we 
are  apparently  in  waters  better  defined  when  we  arrive  at  the 
Four  Seas  of  England,  which  are  mentioned  in  three  places 
in  Bracton,  De  Legibus  Angliae,  as  the  "  quatuor  maria^''  not 
coupled  by  him  indeed  with  the  name  of  England,  but  fully 
described  as  the  ''  quatuor  maria  Anglice  "  in  diPlacitum  coram 


*  The  extract  ii  from  Spelmaii'i  Oonoilia  Tom  1,  p.  432.  ^  Prynne  adoptf  a 
different  reading,  '*  Ooeaniqne  Britanniam  Giromnjacentis.**  The  doonment  is 
onrioni,  aa  it  extends  the  claim  of  the  Crown  of  England  as  far  as  Norway. 
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Rege  in  the  52nd  year  of  Henry  III.*  These  seas  are  also 
distinctly  designated  as  "  les  quatre  mers  d*  Angleterre  "  in 
four  different  places  in  the  Domus  Day  of  Gippeswich,t  which 
was  drawn  up  in  the  19th  year  of  Edward  I.,  and  purports 
to  be  a  restoration  of  an  earlier  Domesday  of  the  reign  of 
King  John. 

What  "  the  four  Seas  of  England  "  precisely  were,  may  be 
open  to  some  doubt.  According  to  the  common  interpreta- 
tion of  the  phrase,  *  the  four  Seas*  were  (i.)  The  South 
ChaJinel,  between  England  and  France.  (2.)  The  St. 
George's,  or  Irish  Channel,  and  the  Deucaledonian  Sea,t 
washing  the  West  of  Scotland.  (3.)  The  Caledonian  Sea 
(4.)  The  German  Ocean,  washing  the  East  of  Britain.  Such 
is  the  description  of  '  the  Four  Seas '  which  Dr.  Arthur 
Browne  has  adopted  in  his  chapter  on  the  Law  of  the 
Admiralty  as  a  Criminal  Court.  (Civil  Law,  1801,  vol.  ii. 
p.  464.)  If  this  interpretation  of  the  phrase,  *  the  Four 
Seas/  be  correct,  it  would  rather  seem  to  have  been  a  geo- 
graphical expression,  and  to  have  simply  signified  the  Seas 
of  England,  and  such  is  the  view  which  Selden  seems  to 
take  of  it,  as  he  considers  the  term,  *  the  Four  Seas,'  to 
sigfnify  the  Seas  of  England,  Ireland,  and  Wales,  and  to  be 
**80  divided  according  to  the  four  quarters  of  the  globe." — 
(Mare  Clausum,  B.  11,  ch.  xvi.)  The  phrase,  however,  is  sus- 
ceptible of  another  interpretation,  if  it  first  came  into  use  in 
the  reigjn  of  Henry  III.,  or,  at  least  at  some  period  sub- 
sequent to  the  reign  of  Henry  II.,  as  the  Domus  Day  of 
Ipswich,  may,  possibly,  carry  it  back  to  the  reign  of  King 

*  PUaitoram  AbbnriAtio  Temp.  B.  1,  ob.  11.,  published  by  Uie  Becord  Com- 
mission.  1811.,  p.  171. 

t  PabliBbed  for  tbo  first  time  in  1873  in  the  Appendix  to  the  Black  Book  of 
tbe  Admiralty.    Vol.  ii.,  p.  45,  47,  65. 

{  The  tenn,  "  Denealedonian,"  seexns  to  haTe  been  used  in  the  fifteenth 
oentmj  to  describe  the  Northern  Sea,  in  which  were  the  Oroades  and  the 
Shetland  Islands,  which  were  giTen  np  bj  King  Christian  I.,  of  Denmark,  after 
ike  marriage  of  his  danghter,  the  Lady  Marguerite,  to  James  III.,  King  of 
Scotland.  They  were  described  in  the  deed  of  surrender  as  being  in  the 
Dencaledoniau  Sea. 
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John.  There  were  four  Seas  subject  to  the  Lordship  of  the 
kings  of  England  after  the  Duchy  of  Acquitaine  came  into 
the  possession  of  Henry  IL,  as  the  marriage  portion  of 
Eleanor  of  Guienne,  namely,  (i.)  The  North  Sea.  (2.)  The 
British  Channel.  (3.)  The  Irish  Sea.  (4.)  The  Sea  of 
Acquitaine;  and  over  each  of  these  Seas  the  kings  of  England 
maintained  their  Lordship  by  fleets  under  separate  admirals ; 
for  although  the  early  series  of  Letters  Patent  of  the 
Admirals,  which  is  preserved  in  the  Record  OfiBce,  is 
confined  to  the  Letters  Patent  of  the  Admirals  of  the 
Northern  and  Western  Seas  of  England,  a  very  curious 
record  of  the  exercise  of  the  Jurisdiction  of  the  Admiral  of 
Acquitaine  is  preserved  amongst  the  Placita  Coram  Rege 
of  the  i8th  year  of  Edward  IL*  The  preservation  of  this 
Record,  which  has  escaped  the  researches  of  Prynne,  and  of 
other  writers,  who  have  discussed  the  origin  of  the  Admiral's 
Jurisdiction,  enables  us  to  form  a  more  accurate  opinion  as 
to  the  object  for  which  the  Admiral's  Ofiice  was  introduced 
into  England.  The  earliest  mention  of  an  Admiral  of 
England  occurs  in  the  twenty-third  year  of  Edward  I.,  when 
William  Leyboume,  who  had  been  previously  appointed 
Captain  of  the  Ports  and  of  the  Coasts,  was  also  constituted 
Admirallus  Angliae.  Before  this  time,  indeed,  the  kings  of 
England  had  been  accustomed  to  appoint  great  officers 
under  the  title  of  Custodes  Maris,  or  Custodes  Marinae,  but 
those  officers  do  rfot  appear  to  have  exercised  any  other 
authority  than  what  was  strictly  military  for  the  defence  of 
the  Ports  and  of  the  Coasts.  The  Admiral's  Office,  on  the 
other  hand,  was  a  judicial  office,  and  the  record  of  18. 
Edward  II.  shews  that  he  administered  justice  in  matters  of 
maritime  wrong  on  the  high  seas,  secundum  legem  mercatonam,f 

*  Placitoram  Abbreviatio  temp.  B.  1. — £dw.  II.  p.  853. 

t  The  Record  is  in  these  words :  Processas  plaoiti  tenti  'coram  majore  Ville 
Bristol],  Tirtate  brevis  Domini  Begis  ei  inde  direoti  anno  XVIII  Begis  nano 
per  qnem  compertnm  est  snper  eo  qaod  magister  navis  Sanoti  Dominioi  de 
Placentia  et  alii  socii  sni  monstravemnt  domino  Begi,  qnod  frectati  faemnt  com 
Tinia  adducendis  in  Flandriam  dopredati   faerunt  super  mare  per  qaosdam 
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not  secundum  consuetudinem  terra.  Hence  the  disputes 
become  more  intelligible  between  the  King  and  the  Parlia- 
ment in  the  reign  of  Richard  II.,  and  the  frequent  conflicts 
of  jurisdiction  between  the  Common  Law  Courts  and  the 
Admiral's  Court,  the  Common  Law  Courts  seeking  to  enforce 
the  comuetudo  terrce  wherever  the  sea  might  be  considered 
to  be  intra  fauces  terrce  ;  the  Admiral's  Court,  on  the  other 
hand,  claiming  to  exercise  its  jurisdiction  over  the  sea, 
secundum  legem  maritimam^  wherever  it  flowed  up  to  high 
water  mark.  It  is  unnecessary  to  refer  to  the  later  Patents 
of  the  Admirals  prior  to  the  reign  of  Henry  IV.,  to  show  that 
the  kings  of  England  maintained  their  Lordship  over  the 
Four  Seas  of  the  North,  of  the  West,  of  Ireland,  and  of 
Acquitaine  by  separate  fleets  under  the  command  of  as  many 
Admirals,  or  under  the  command  of  separate  Vice-Admirals, 
the  Lieutenants  of  one  High  Admiral.  One  memorable 
instance  will  sufi&ce,  which  is  recorded  in  the  Appendix  to 
the  Black  Book  of  the  Admiralty,  vol.  i.  p.  373,  which  hap- 
pened in  the  thirteenth  year  of  the  reign  of  Henry  IV.,  when 
Letters  Patent  were  granted  to  Sir  Thomas  Beaufort  con- 
stituting him  Admiral  of  England  both  for  the  Northern 
parts  and  for  the  Western  parts.  Admiral  of  Ireland,  and 
Admiral  of  Acquitaine.  This  Admiralty  Jurisdiction,  however, 
is  quite  distinct  from  the  prescriptive  claim  of  England  to 
the  Lordship  of  the  Sea,  which  culminated  in  the  Treaty  of 
Westminster  of  1674,  when  the  Dutch,  having  previously 
consented,  under  the  Treaty  of  Breda  of  1667,  that  their  vessels 
should  lower  their  flag  to  the  kings  of  England's  war-ships, 
whenever  they  should  meet  them  on  the  British  Ocean,  "  eo 


nudefactores  Anglos,  Scilicet  per  homines  de  Bristoll,  super  qno  Domions  Bex 
mandayit  JohanDi  Bendin,  admirallo  flete  Regis  Dayimn  versus  partes  Aqoitanie, 
quod  navem  predictam  et  vina  ana  onm  mercimoniis  in  eadem,  si  oontingeret 
ipsam  iuvenire,  di^to  magistro  rcstitneret.  Qui  admirallas  virtate  mandati 
prvdlcti  inqoisitionem  de  premissis  per  sacramentam  marinariornm  per  qnos 
comportnm  fuit  qnod  XIII.,  nominati  de  Bristdll,  felonioe  depredarant  pre- 
dietum  Petram  Martjn  ad  valenoiam  XI.  iibraram.  Qaos  dictus  Bex  pnecepit 
a^Ucliimi  ci  rcbUlucionem  fieri  secundum  le(,g:n  vienatoriam,  p.  358. 
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modo,  quo  id  ipsum  ab  omni  tempore  olim  factum  fuerat,*' 
agreed  that  their  vessels  should  pay  that  mark  of  honour  to 
the  English  Jack  in  the  seas  extending  from  the  promontory 
of  Van  Staten  in  Norway  to  Cape  Finisterre  in  Spain. 
Vattel  observes,  in  regard  to  this  claim  of  England,  "  The 
fleets  of  England  have  given  room  to  her  kings  to  claim  the 
Empire  of  the  Seas,  which  surround  that  island,  even  as  far 
as  the  opposite  coasts.  Selden  relates  a  solemn  act,  by  which 
it  appears  that  in  the  time  of  Edward  I.  that  Empire  was 
acknowledged  by  the  greatest  part  of  the  maritime  nations 
of  Europe,  and  the  republic  of  the  United  Provinces  acknow- 
ledged it  in  some  measure  by  the  Treaty  of  Breda  in  1667, 
at  least  so  far  as  related  to  the  honour  of  the  flag.  But 
solidly  to  establish  a  right  to  that  extent,  it  were  necessary 
to  prove  very  clearly  the  express  or  tacit  consent  of  all  the 
persons  concerned.  The  French  have  never  agreed  to  this 
pretension  of  England,  and  in  that  very  treaty  of  Breda 
Louis  XIV.  would  not  even  suflfer  the  Channel  to  be  called 
the  English  Channel  or  the  British  Sea  "  (Chitty's  transla- 
tion, B.  i.  §  289). 

This  claim  of  England  to  the  Lordship  of  the  Sea,  although 
it  acquired  latterly  an  unreasonable  development,  had  not  an 
unreasonable  origin.  The  Lordship  of  the  Sea  was  originally 
claimed  by  States,  as  a  justification  of  their  right  to  put 
down  piracy,  and  there  is  a  tradition  that  King  Edgar  sent 
forth  a  fleet  twice  a  year  to  scour  **  the  narrow  sea  "  of 
pirates,  and  that  a  custom  grew  up,  founded  on  this  practice 
of  King  Edgar,  under  which  the  kings  of  England  were,  as  it 
was  believed,  bound  to  keep  the  seas  adjoining  England  clear 
of  pirates.  Thus  in  a  quaint  old  law-book,  entitled,  **  The 
Doctor  and  Student,"  compiled  about  1518,  by  Christopher 
St.  Germain,  a  famous  lawyer  of  the  Middle  Temple.  The 
Student  says,  p.  270,  **  The  King,  of  the  old  Custom  of  the 
Realme,  as  Lord  of  the  Narrow  Sea,  is  bound,  as  it  is  said, 
to  scour  the  sea  of  the  pirates  and  petit  robbers  of  the  sea, 
and  so  it  is  read  of  the  noble   King  Saint   Edgar,   that  he 
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would  twice  in  the  year  scour  the  Sea  of  such  pirates,  but 
I  mean  not  thereby  that  the  King  is  bound  to  conduct  his 
merchants  upon  the  sea  against  all  outward  enemies,  but 
that  he  is  bound  only  to  put  away  such  pirates  and  petit 
robbers." 

This  claim  to  the  Lordship  of  "  the  Narrow  Sea/'  which 
the  Student  in  the  above  passage  asserts  for  the  Kings  of 
England,  cannot  be  traced  so  far  back  as  their  claim  to  the 
Lordship  of  "  the  Four  Seas,"  unless  upon  the  principle 
that  amne  majtis  cotUinet  in  se  minus.  Nevertheless  the  Lord- 
ship of  "  the  Narrow  Sea,"  as  asserted  by  the  Commons  of 
England  in  the  Reign  of  Henry  V.,  rested  on  a  more  solid 
pretext  of  right  than  the  Lordship  of  '*  the  Four  Seas."  It 
rested  on  a  principle  of  Public  Law,  which  holds  good  in 
the  present  day  in  respect  of  the  stream  of  navigable  rivers, 
namely,  that  the  Kings  of  England,  being  in  physical  posses- 
sion of  both  shores  of  the  British  Channel,  were  in  juridical 
possession  of  the  waters  contained  between  those  shores. 
Such  is  the  inference  to  be  drawn  from  the  petition  pre- 
sented to  the  Crown,  in  142 1,  in  which  the  Commons  pray, 
'*  that  in  virtue  of  the  fact  that  by  the  Grace  of  God  the 
King's  Highness  was  Lord  of  the  Coasts  of  both  parts  of 
the  Sea,  he  should  levy  upon  all  strangers  passing  along  the 
sea  such  dues  for  the  advantage  of  the  King's  Highness,  as 
should  seem  to  him  reasonable  for  the  safeguard  of  the  sea." 
(Rot.  Parliamenti  8.  Henr.  V.  Tom.  IV.  p.  126.)  There  is 
also  evidence  of  the  same  period,  but  of  a  more  popular 
kind,  that  the  Kings  of  England  were  at  that  time  accounted 
to  be  in  possession  of  **  the  Narrow  Sea."  It  is  to  be  found 
in  an  ancient  black-letter  poem,  which  has  been  preserved 
by  Hakluyt,  in  his  collection  of  Voyages  (Vol.  I.  p.  107), 
and  which  is  entitled  **  The  Libel  of  English  Policie,  exhort- 
ing all  England  to  keepe  the  Sea,  and,  namely,  the  Narrow 
Sea."  The  scheme  of  this  poem  is  to  urge  the  English 
nation  to  maintain  its  supremacy  over  the  British  Channel,' 
and  it  represents  the  Emperor  Sigismund  I.,  who  came  to 
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England,  in  1416,  in  the  hope  of  restoring  peace  between 
the  French  and  the  English  Crowns,  as  addressing  to  King 
Henry  V.  the  following  counsel : — 

**  And  to  the  King  thus  he  sayd:  my  Brother 
(When  he  perceWed  two  towns,  Caleis  and  Dover) 
Of  all  the  townes  to  chnse  of  one  and  other 
To  keepe  the  Sea,  and  soone  to  come  over 
(  To  weere  (war)  outwards  and  your  regno  to  recover, 

Eeepe  these  two  Townes  sure,  and  yonr  Majestee, 
As  yoor  tweyne  eyne,  bo  keepe  the  Narrow  Sea.** 

The  phrase  "  narrow  sea "  is  used  repeatedly  throughout 
this  poem,  which  fills  twenty-two  folio  pages,  to  signify  the 
Channel  between  Dover  and  Calais,  but  however  much  the 
Commons  of  England  fnay  have  been  desirous  to  diminish 
their  own  war-burdens  by  levying  tolls  on  strange  ships 
passing  along  "the  narrow  sea,"  the  Crown  of  England 
does  not  appear  to  have  ventured  to  give  efifect  to  their 
prayer. 

This  claim  on  behalf  of  the  Crown  of  England  to  exercise 
absolute  dominion  over  "  the  narrow  sea,"  as  far  as  it  rested 
on  its  possession  of  both  shores,  had  a  well  defined  begin- 
ning, as  Calais  did  not  become  a  possession  of  the  British 
Crown  before  A.D.  1347  (21  Ed.  III.)  It  had  also  a  well 
defined  ending,  when  the  Crown  of  England  lost  the  last  of 
its  possessions  on  the  French  coast  by  the  surrender  of 
Calais  in  1558.  On  the  other  hand,  if  England's  title  to 
such  a  dominion  rested  on  a  prescriptive  right,  which  had  a 
valid  origin,  and  had  been  acquiesced  in  by  other  nations, 
her  title  to  exercise  that  dominion  would  not  have  been 
necessarily  extinguished  by  the  severance  of  Calais  from 
its  allegiance  to  the  British  Crown,  any  more  than  the  pre- 
scriptive right  of  Denmark  to  levy  tolls  on  all  vessels,  pass- 
ing along  the  Channel  known  as  the  Ore-Sound,  ceased  on 
the  dissolution  of  the  Union  of  Calmar,  or  on  the  separation  of 
Norway  from  Denmark  in  1814.  But  England's  title  to  any 
such  dominion,  whether  it  originated  in  her  possession  of  both 
coasts  or  rested  upon  a  prescription,  to  the  contrary  of  which 
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the  memory  of  man  runneth  not,  has  long  since  been  for- 
feited, for  its  use  has  been  neglected  by  her  for  such  a  length 
of  time  as  to  found  a  presumption  juris  ef  de  jure,  that  she 
has  abandoned  it.  **  Celui  qui  abandonne  une  chose  cesse 
d*  en  fetre  le  maitre,  et  par  consequent  une  chose  abandonn6e 
devient  une  chose  qui  n'  est  k  personne."  (Wolff,  Droit  des 
Gens,  §  cciii.)  It  would  seem,  however,  from  a  report  sub- 
mitted by  Sir  Leoline  Jenkins,  in  1666,  to  King  Charles  II., 
that  the  Crown  of  England  at  that  time  was  desirous  to 
uphold  the  right  of  neutral  sanctuary  in  the  narrow  part  of 
the  British  Channel,  much  in  the  ^ame  way  as  the  Baltic 
Powers  have  at  times  been  desirous  to  maintain  within  the 
Baltic  Sea  the  right  of  neutral  sanctuary,  when  the  Baltic 
Powers  are  not  at  war.*  The  question  arose  upon  the 
capture  of  a  Biscayan  ship  in  the  British  Channel,  by. a 
Portuguese  frigate,  which  had  brought  her  Prize  into  a 
British  port,  whether  the  British  Crown  might  rightfully 
divest  the  captor  of  his  prize  on  the  ground  of  the  capture 
being  made  in  British  waters.  "  However  the  truth 
may  be,"  writes  Sir  Leoline  to  the  King's  Council,  "as 
to  the  Chambers,  'tis  certain  the  seizure  was  made  in 
your  Majesty's  seas.  But  so  it  is,  that,  notwithstanding 
your  Majesty's  undoubted  right  of  dominion  and  protec- 
tion in  these  seas,  strangers  do  hold  themselves,  if  not 
permitted,  yet  excused  for  such  hostilities,  when  they  are 
acted  at  a  due  distance  from  your  Majesty's  ports,  harbours, 
and  chambers,  grounding  themselves  upon  what  was  done 
between  Spain  and  the  Netherlands." — (Life  of  Sir  Leoline 
Jenkins,  vol.  ii.,  p.  732).  Sir  Leoline  would  appear  to  refer 
in  the  above  Report  to  the  proclamation  which  had  been 
made  by  King  James  I.  in  1604,  during  the  war  between 
Spain  and  the  Low  Provinces,  touching  his  resolution  to 
maintain  the  right  of  neutral  sanctuary  upon  the  Seas  sur- 

•  Treaty  of  28th  of  Jnne,  1780,  between  Denmark  and  Rassia.  Treaty  of 
8th  May,  1781,  between  Rnssia  and  Praeeia.  Treaty  of  27th  March,  1794, 
betweeu  Denmark  and  Sweden. 


Digitized  by 


Google 


158  CASE   OF   THE    FRANXONIA. 

rounding  England  within  such  limits  as  were  necessary  for 
the  safety  and  welfare  of  the  State,  and  respecting  which 
Vattel  (§  288)  writes  in  these  words : — "  During  the  war 
between  Spain  and  the  United  Provinces,  James  I.,  King  of 
England,  marked  out  along  his  coasts  certain  boundaries, 
within  which  he  declared  that  he  would  not  suffer  any  of  the 
powers  at  war  to  pursue  their  enemies,  nor  even  allow  their 
armed  vessels  to  stop  and  observe  the  ships,  that  should 
enter  or  sail  out  of  the  ports."  Selden*  cites  this  proclama- 
tion of  the  neutrality  of  the  King's  Chambers  as  evidence  of 
the  King  of  England's  right  to  exercise  dominion  over  all 
persons  within  the  Seas,  which  surround  England,  at  any 
distance  from  the  coasts  of  England ;  whilst  Albericus  Gen- 
tilis,t  in  an  argument  on  behalf  of  a  Spanish  vessel  captured 
by  a  Dutch  Letter  of  Marque  within  one  of  the  King  of 
England's  Chambers,  treats  the  edict  of  James  I.  as  limiting 
the  right  of  neutral  sanctuary  to  the  waters  immediately 
adjacent  to  the  English  coasts,  and  as  repudiating  all  terri- 
torial jurisdiction  beyond  those  limits  {ultra  fines  illos). 

Other  claims  to  dominion  over  the  Sea  adjacent  to  their 
territory  have  been  set  up  by  other  States,  for  instance  by 
Venice  to  the  Adriatic,  by  Genoa  to  the  Ligurian  Sea,  by 
Denmark  to  a  portion  of  the  North  Sea.  All  these  claims 
rested  on  prescriptive  right,  and  have  been  long  since  aban- 
doned. But  another  class  of  claims  to  dominion  over  the 
Sea,  more  extravagant  indeed  than  any  which  were  grounded 
on  ancient  prescription,  were  set  up  in  comparatively  modem 
times,  founded  on  a  pretended  right  of  occupation  of  the  Sea,  as 
in  the  case  of  the  Portuguese,  who  claimed  dominion  over  the 

*  Mare  ClanBam,  oh.  xxii. 

t  Hispanioa  Adyooationes,  L.  1,  oh.  yiii.  (De  Marino  ierritorio  taendo.) 
Albericus  Gentilis  makes  the  obseryaiion,  that  a  great  part  of  the  Law  of 
England  was  in  the  breasts  of  the  Judges,  so  that  Foreign  Powers  conld  not  be 
expected  to  submit  to  their  conclusions.  "  Etiam  in  scrinio  pectoris  nostrorum 
Judicum  esse  multum  Anglicani  juris  dioitur,  ubi  non  se  patientur  condudi 
extemi  Roges." 
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Eastern  Ocean  in  virtue  of  Vasco  de  Gama  having  first  dis- 
covered and  sailed  over  those  Seas  in  1497.  But  as  regards 
this  right  of  occupation,  Grotius  aptly  remarks,  "  Nimirum 
apparet  in  nulla  re  verius  dici  posse,  quod  doctores  nostri 
prodiderunt,  mare,  cum  sit  incomprehensibile  non  minus 
quam  aer,  nullius  populi  bonis  potuisse  applicari.  Si  vero 
ante  alios  navigasse  et  viam  quodammodo  aperuisse,  hoc 
vocant  occupare,  quid  esset  magis  ridiculum  ;  nam,  cum 
nulla  pars  sit  maris,  in  quam  non  aliquis  primus  ingressus 
sit,  sequetur  omnem  navigationem  ab  aliquo  esse  occupatam. 
Ita  undique  excludimur.  Quin  et  illi,  qui  terrarum  orbem 
circumvecti  sunt,  totum  sibi  oceanum  acquisivisse  dicendi 
erunt.  Sed  nemo  nescit  navem  per  mare  transeuntem  non 
plus  juris,  quam  vestigii,  rclinquere."  {De  Jure  Pradce,  cap, 
XII.,  p.  227.)  We  pass  by  the  Papal  Donations  of  Nicholas 
V.  and  of  Alexander  VI.  in  favour  of  Portugal  and  Spain 
respectively.  England,  in  the  person  of  her  Queen,  Elizabeth, 
refused  to  acknowledge  any  title  in  the  Spaniards  in  virtue 
of  the  Papal  Donation  to  exclude  either  her  subjects  or  those 
of  any  other  European  Prince  from  the  navigation  of  the  Seas 
of  the  Western  Indies ;  whilst  the  exaggerated  pretensions 
of  Portugal  to  exclude  the  Dutch  from  the  navigation  of  the 
Seas  of  the  Eastern  Indies  provoked  that  insurrection  of  public 
opinion  in  favour  of  the  Liberty  of  the  High  Seas,  at  the  head 
of  which  Grotius  placed  himself.  Grotius  had  indeed  been 
preceded  by  Balthazar  Ayala  and  Albericus  Gentilis  as  ex- 
plorers of  the  way,  but  he  himself  led  the  van  of  the  great 
intellectual  movement,  which  swept  away  the  ancient  tradi- 
tions of  the  Imperial  Law  applicable  to  the  High  Seas,  and 
he  laid  the  foundations  of  a  new  order  of  ideas  on  public 
law,  which,  to  use  the  language  of  the  Historian  of  the 
Middle  Ages,*  may  be  considered  to  be  as  nearly  original  in 

•  Hallam's  History  of  Literatnr*,  Part  iii.  ch.  iy.  $  84. 
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its  general  platform,  as  any  work  of  man  in  an  advanced 
stage  of  civilization  and  learning  can  be.* 

The  Jurisdiction  of  the  Admiralty,  on  the  other  hand, 
rests  upon  juridical  principles  totally  distinct  from  those  of 
territorial  sovereignty.  It  was  originally  a  personal  jurisdic- 
tion. The  title  of  Admiral  is  probably  of  Saracenic  origin, 
and  was  the  distinctive  appellation  of  naval  commanders  of 
higher  'grade  than  the  captains  of  single  ships,  and  who 
were  in  fact  commanders  of  squadrons  or  of  fleets  of  ships.t 
When  the  English  fleet  was  assembled  at  Oleron  on  occasion 
of  the  fourth  Crusade  against  the  Saracens,  the  necessity 
became  evident  of  establishing  laws  for  the  maintenance  of 
discipline  on  board  the  vessels,  the  customs  of  the  land 
being  inapplicable  to  the  incidents  of  maritime  life.  Ordin- 
ances were  accordingly  issued  by  King  Richard  I.  from  the 
Castle  of  Chinon,  for  the  government  of  the  mariners,  and 
the  Captains  and  Constables  of  the  fleet  were  invested  with 
special  authority  by  a  Royal  Writ  to  enforce  those  ordi- 
nances, as  Justiciaries  of  the  King's  Fleet.  We  find  no 
mention,  however,  in  England  of  any  Chief  Justiciary  of  the 
King's  fleet  under  the  title  of  Admiral  before  the  22nd  year 
of  the  reign  of  Edward  I.,  when  Willielmus  Leyboume,  who 
had  been  already  appointed  to  the  ancient  office  of  "  Capi- 
taneus  Marinariorum  "  was  further  appointed  **  Admirallus 
Angliae."  This  appointment  seems  to  have  carried  with  it 
a  jurisdiction  unknown  to  the  Common  Law  of  England,  for 
it  was  a  jurisdiction  conducted  according  to  the  course  of 

♦  The  Treatise  of  Ghrotius  "  De  Jure  PrasdaB,"  which  was  completed  by  the 
anUior  at  the  commencement  of  1605,  is  a  remarkable  work  for  a  youth  of 
twenty-two  years  to  have  composed.  The  *'  Mare  Libemm,*'  which  forms  the 
twelftJi  chapter  of  this  work,  was  pablished  apart  from  the  body  of  the  work  in 
the  month  of  November,  1608.  The  Commentarins  **  De  Jure  PraedaB  "  became 
the  scaffold  of  the  greater  work  **  De  Jure  Belli  et  Pacis/*  which  Carotins  under- 
took daring  his  exile  at  the  suggestion  of  Peiresoius  and  upon  the  advice  of 
Lord  Bacon,  and  which  was  published  in  Paris  in  1625. 

t  In  the  Customs  of  the  Sea,  collected  in  the  Consolat  de  la  Mar,  ch.  clxxxv., 
the  admiral  of  the  armed  fleet  is  mentioned  in  contrast  with  the  captains  of 
single  ships.    Black  Book  of  the  Admiralty,  vol.  iii.  p.  351. 
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the  Civil  Law.  We  find  legal  mention  soon  after  this  period 
of  the  Admiral  in  a  case,  which  came,  as  it  seems,  before 
the  Justices  of  Oyer  and  Terminer,  not  long  after  their  office 
had  been  instituted  by  the  Statute  of  Westminster  the  Second 
(13  Edw.  I,  ch.  i). 

The  fullest  report  of  this  case,  which  is  the  most  ancient 
of  its  kind  on  record,  has  been  preserved  in  a  MS.,  which 
was  in  the  possession  of  Selden,  at  the  time  when  he  wrote 
his  annotations  on  Lord  Chancellor  Fortescue's  Treatise  De 
Laudibus  Legum  Anglice  (ch.  xxxii.  p.  31).  The  case  itself 
arose  in  25  Edw.  L,  and  it  was  in  the  nature  of  a  civil 
remedy,  but  the  dicta  of  the  judges  seem  at  first  sight  to 
countenance  the  notion,  that  the  Curia  Regis  exercised  at 
that  time  criminal  jurisdiction  over  all  vessels  on  the  sea 
adjoining  the  coast  of  England,  whereas  those  dicta  admit  of 
another  interpretation,  namely,  that  they  held  the  criminal 
law  of  England  to  be  applicable  to  British  subjects  on  board 
of  British  vessels,  notwithstanding  such  vessels  were  on  the 
High  Seas  and  beyond  the  Realm.  The  case  may  be  thus 
stated.  An  action  of  Replevin  was  brought  by  Robert  de 
Bceuf  against  William  Crake,  of  Holtham,  in  the  county  of 
Norfolk,  for  seizing  his  ship  off  the  coast  of  Scarborough 
and  taking  her  into  Holtham,  when  the  counsel  for  the  de- 
fendant objected  to  the  jurisdiction  of  the  Court  on  two 
grounds,  first,  that  the  seizure  of  the  vessel  took  place  on 
the  sea,  where  there  was  no  country  (pais),  from  which  the 
Sheriff  could  summon  a  jury  ;  and,  secondly,  that  the  King 
had  assigned  to  the  Admiral  to  hear  and  determine  all  plaints 
touching  acts  done  on  the  sea.  The  judges  overruled  both 
these  objections.  Bery,  Judge,  in  reply  to  the  first  objection 
said,  "  We  have  general  power  throughout  all  England,  but 
we  know  nothing  of  the  power  of  the  Admirals,*  of  which 
you  speak,  nor  are  we  willing  to  assign  to  them  any  of  our 


*  The  first  mention  of  the  Admiral  in  oar  printed    Law  Books  is  in  Itin. 
CanceU.  tit.  Corone,  899. 
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power,  except  on  the  King's  command,  of  which  you 
have  tci^^n  no  evidence.''  Upon  the  defendant's  counsel 
then  urging  that  the  act  was  done  at  a  place  where 
there  was  no  neighbourhood  (visne),  whence  a  jury  could  be 
summoned,  Howard,  Judge,  replied,  **  there  is  neighbourhood 
enough,  that  if  a  man  kills  another  there,  he  shall  be  taken 
and  brought  to  land,  and  there  hanged  equally  as  for  an  act 
done  on  the  land  ;"  and  Metingham,  Judge,  added,  "  We 
say  we  have  as  much  power  to  take  cognizance  of  an  act 
done  upon  sea  as  upon  land."  Such  language  on  the  part 
of  the  King's  Judges  might  seem  to  imply,  that  they  held  the 
high  seas  adjoining  the  Coast  of  England  to  be  subject  to  the 
Common  Law  of  England  in  criminal  matters,  equally  as  the 
coast  itself ;  but,  as  the  parties  to  the  suit  were  both  British 
Subjects,  however  conclusive  the  case  may  be,  that  the 
Kin;:;'s  Judges  held  that  a  murder  committed  on  board  of  a 
British  ship  on  the  high  seas  was  cognizable  at  Common 
Law  before  the  Admiral's  office  was  instituted,  it  raises  no 
presumption  that  they  would  have  claimed  jurisdiction  in 
respect  of  a  murder  committed  on  board  of  a  foreign  ship  in 
the  same  part  of  the  high  seas.  We  may  refer  with  great  pro- 
bability to  this  period  (25  Edw.  L)  the  commencement  of 
the  contention  between  the  Courts  of  the  King  in  West- 
minster Hall  and  the  Court  of  the  Admiral,  the  Admiral 
having  under  his  Letters  Patent  authority  to  do  all  things 
pertaining  of  Right  and  according  to  the  Law  Maritime  to 
the  (office  of  Admiral,  a  perilous  vagueness  of  statement, 
which  encouraged  the  Admiral  and  his  deputies  to  encroach 
in  civil  matters  on  the  franchises  of  the  maritime  boroughs 
and  on  other  local  jurisdictions.  In  consequence  of  great 
clamour  and  complaints  arising  from  these  encroachments, 
it  was  determined  to  remedy  them  by  a  Statute  passed  in 
the  13th  Richard  IL  (St.  i,  ch.  5,)  under  which  it  was 
declared  that  the  Admiralty  Court  was  "  henceforth  not  to 
meddle  of  anything  done  within  the  realm,  but  only  of  a 
ihing  done  upon  the  sea." 
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It  is  necessary  here  to  pause  for  a  moment,  inasmuch  as 
this  Statute  was  enacted  not  so  much  with  a  view  to  restrain 
the  exercise  of  the  criminal  jurisdiction  of  the  Admiral,  as  to 
check  the  rapacity  of  the  Admiral's  deputies  in  their  conduct 
of  the  civil  jurisdiction,  which  formed,  in  fact,  the  more 
lucrative  branch  of  the  Admiral's  Office. 

There  had  been  a  law  of  the  Sea  in  civil  matters  long 
before  the  office  of  Admiral  is  mentioned  in  any  Chronicle  or 
Law  Book ;  a  law  of  the  Sea,  which  was  founded  on  the 
usage  of  merchants  and  mariners,  a  consuetudo  marisy  a  jus 
nan  scriptum  in  matters  of  the  Sea,  which  had  been  adminis- 
tered by  other  courts  before  the  institution  of  the  Admiral's 
Office.  This  common  law  of  the  Sea  appears  at  the  earliest 
times,  when  we  have  glimpses  of  it,  to  have  been  adminis- 
tered in  all  civilised  countries  by  tribunals  of  voluntary 
jurisdiction,  whose  decisions  were  rather  arbitrations,  and 
they  are  occasionally  so  called,  than  judgments ;  but,  in 
course  of  time,  it  came  to  be  administered  by  tribunals 
armed  with  coercive  jurisdiction  under  charters,  or  franchises 
granted  by  the  Sovereign  power.  This  customary  law  of 
the  Sea  appears  to  have  been  administered,  in  many  parts  of 
England,  shortly  before  the  institution  of  the  Admiral's 
office,  by  the  Baillifs  of  the  maritime  boroughs,  who  held 
their  Courts  from  tide  to  tide  for  the  benefit  of  passing 
mariners.  An  early  record  of  such  a  Court  is  preserved. in 
the  Domesday  of  Ipswich,*  and  we  have  traces  of  the 
existence  of  such  Courts  in  other  maritime  boroughs,  the 
Domesdays  of  which  have  unfortunately  perished. 

After  the  office  of  Mayor  had  in  several  maritime  boroughs 
replaced  that  of  the  Baillifs,  the  Mayor's  Court  in  such 
boroughs  appears  to  have  administered  the  Common  Law  of 
the  Sea  to  passing  mariners,  and  there  is  good  reason  for 

*  It  is  proTided  in  the  Domesday  of  Ipswicli,  drawn  np  in  the  second  year  of 
King  John,  that  "  les  pletes  attachez  k  la  ley  Marine,  c'est  assaTer,  pur  mariners 
estrannges  passanntz,  e  pnr  oeox  qe  ne  attendent  forkcs  lenr  mareye,  seyont 
pledez  de  mareye  en  mareye." — Black  Book  0/  the  Admiralty,  vol.  ii.,  p.  22. 
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believing  that  the  early  Judgments  of  the  Sea,  which  are 
contained  in  the  Rolls  of  Oleron,  were  Judgments  of  the 
Court  of  the  Mayor  of  the  Commune  of  Oleron  *  delivered  to 
passing  mariners.  Further,  after  the  office  of  Admiral  had 
been  constituted  in  England,  the  Admiral  and  his  deputies 
appear  to  have  been  empowered  by  Letters  Patent  of  the 
Crown  to  administer  this  common  maritime  law,  and  so  the 
Admiralty  Court  came  to  exercise  an  international  jurisdic- 
tion in  civil  matters,  whilst  its  criminal  jurisdiction,  resting 
originally  on  the  High  Prerogative  of  the  Crown,  remained 
strictly  national,^  No  case  is  to  be  found  in  the  Law  Books 
to  show,  that  the  Admiralty  of  England  ever  exercised 
criminal  jurisdiction  in  respect  of  offences  committed  on  the 
High  Seas  in  other  than  British  ships,  and  any  doubt,  which 
could  possibly  arise  as  to  the  absence  of  that  jurisdiction 
has  been  conclusively  disposed  of  by  the  decision  of  "  the 
Twelve  Judges  "  in  the  case  of  R.  v.  Serva  (i  Denison's 
Crown  Cases,  p.  104),  and  in  the  case  of  R,  v.  Lewis  (i 
Dearsley  and  Bell,  Crown  Cases,  p.  182.)  The  former  of 
these  cases  enlisted  the  feelings  of  Englishmen  against  the 
accused  parties  even  more  warmly  than  the  recent  case  of 
R*  v*  Kcyn.  The  facts  were  these  : — A  Brazilian  vessel, 
named  the  Felicidade,  fitted  out  for  the  Slave  trade,  had  been 
captured  by  H.M.  ship  of  war  Wasp  on  the  High  Seas,  off 
the  coast  of  Africa,  in  pursuance  of  treaty-engagements 
between  Brazil  and  Great  Britaio  for  the  suppression  of  the 
Slave  trade.  A  prize  crew  having  been  put  on  board  the 
Fdicidade,  she  was  ordered  to  proceed  in  chase  of  another 
Brazilian  vessel,  The  Echo,  which  she  overtook  and  captured, 

*  The  ancient  Cnstoms  of  the  Commnne  of  Oleron  have  been  published  for  the 
firtit  time  fE-om  a  MS.  in  the  British  Maseam,  in  the  Appendix  to  the  Black  Book 
of  UiB  Admiralty,  vol.  ii.  p.  265.  They  were  probably  compiled  in  the  reign  of 
Edwanl  I.^  and  they  contain  yarioas  maritime  jadgments  between  passing 
murm«}itt  delivered  in  the  Mayor's  Court  at  Oleron. 

i  Pu'acj  is  not  an  exception  to  this  role,  as  the  pirate  has  no  national 
chameierp  and  is  out  of  the  pale  of  all  Law. 
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when  the  Echo  was  found  to  be  laden  with  slaves.  Posses- 
sion of  the  Echo  was  thereupon  taken,  and  her  crew  was 
transferred  to  the  Felicidade,  an  English  midshipman 
with  eight  men  being  placed  in  charge  of  the  latter  vessel. 
The  prisoner  Serva,  who  had  been  captain  of  the  Echo,  rose 
with  twelve  other  Brazilians  upon  the  English  prize  crew, 
and  killed  them  all.  The  question  raised  was,  whether  a 
Court  of  Oyer  and  Terminer  in  virtue  of  the  criminal  juris- 
diction of  the  Admiral  as  transferred  to  it  by  Statute  7  &  8 
Vict.  ch.  3,  had  jurisdiction  to  try  the  prisoners  for  an  offence 
committed  on  board  the  Felicidade.  The  majorityof  the  judges 
held,  that  the  Court  of  Oyer  and  Terminer  had  no  authority 
to  try  a  foreigner  accused  of  having  committed  an  offence  on 
board  of  a  forei^  vessel  not  within  British  waters.  Two  of 
the  judges  so  far  dissented  from  the  majority,  as  they  thought 
the  Felicidade  was  at  the  time  of  the  rising  against  the  prize 
crew  in  the  lawful  possession  of  the  Queen's  officers,  and 
might  be  regarded  as  a  ship  of  Her  Majesty,  but  they 
agreed  with  the  majority  on  the  general  principle  of  law, 
that  the  Court  had  no  jurisdiction  in  respect  of  an  offence 
committed  on  board  of  a  foreign  vessel  on  the  High  Seas. 
The  Lord  Chief  Justice  of  England,  in  the  course  of  his 
recent  luminous  and  exhaustive  judgment  in  R.  v.  Keyn,  has 
reviewed  Serva's  case,  and  holds  it  to  be  a  conclusive  state- 
ment of  the  law  of  England  on  the  subject  of  offences 
committed  on  board  of  foreign  vessels  on  the  High  Seas. 

We  have  already  referred  to  the  Statute  13  Richard  11,  Stat. 
I.,  ch.  5,  which  was  the  first  statute  passed  to  restrain  the 
authority  ©f  the  Admiral's  Office.  It  would  seem,  that  it  was 
found  to  have  gone  too  far  in  restricting  the  criminal  jurisdic- 
tion of  his  office,  and  the  15  Richard  II.,  ch.  3,  was  passed, 
which,  whilst  it  forbade  the  Admiral's  Court  in  civil  matters  to 
take  cognisance  of  anything  arising  within  the  body  of  counties 
as  well  by  land  as  by  water,  enacted  that  nevertheless  the 
Admiral  might  exercise  his  criminal  jurisdiction  "  in  respect 
of  the  death  of  a  man  or  of  a  mahem  done  in  great  ships 


Digitized  by 


Google 


l66  CASE   OF   THE    FRANCONIA. 

being  and  hovering  in  the  main  stream  of  great  rivers  only 
beneath  the  bridges  of  the  same  rivers  nigh  to  the  Sea  and  in« 
none  other  places  of  such  rivers."  Such  was  the  statutory 
adjustment  of  the  contention  between  the  King's  Courts  of 
Oyer  and  Terminer  and  the  Court  of  the  Admiral,  until  the 
aS  Henry  VIIL,  ch.  15,  by  which  the  criminal  jurisdiction 
of  the  Admiral's  Office  was  transferred  to  special  commis- 
sioners under  the  Great  Seal,  amongst  whom  was  included 
the  Judge  of  the  High  Court  of  Admiralty.  This  juris- 
diction has  since  been  transferred  to  the  Central  Criminal 
Court,  by  4  and  5  William  IV.,  and  it  was  under  that  statute, 
that  the  master  of  the  Franconta  was  put  upon  his  trial 
at  the  Old  Bailey  according  to  the  course  of  the  Common 
Law  of  Enghmd  on  a  charge  of  manslaughter  by  negligence. 
It  is  to  be  observed  as  regards  the  criminal  jurisdiction 
which  was  transferred  from  the  Admiral's  Court  to  Special 
Commissioners,  under  28  H.  VIIL,  c.  15,  that  there  is  no 
restriction  imposed  by  the  Statute  upon  the  exercise  of  that 
jurisdiction  in  respect  of  any  part  of  the  High  Seas,  and  as 
a  matter  of  practice  the  jurisdiction  as  transferred  by  that 
Statute  has  been  exercised  in  respect  of  offences  com- 
mitted on  board  of  British  vessels  in  any  part  of  the 
High  Seas,  even  in  tidal  waters  flowing  within  the  territory 
of  foreign  States.  But  no  such  jurisdiction  has  ever  been 
exercised  by  those  Courts  over  foreign  vessels  in  any  part  of 
the  High  Seas;  and  if  the  maxim,  "de  non  apparentibus  et 
de  non  existentibus  eadem  est  ratio,"  is  to  govern  such  a 
question,  the  non-exercise  of  any  such  jurisdiction  since  the 
Admiral's  office  has  been  established,  would  be  conclusive 
against  its  existence.  There  were,  however,  two  other  points 
raised  on  behalf  of  the  Crown  in  the  case  of  R,  v.  Keyn, 
which  w^ould  have  taken  the  case  out  of  the  category  of 
offences  committed  on  board  of  a  foreign  ship  on  the  High 
Seas.  It  was  contended  that  the  act  of  manslaughter,  for 
which  Captain  Key n  was  arraigned,  was  committed  on  board 
of  the  British  ship ;  and,  as  such,  came  within  the  purview 


Digitized  by 


Google 


CASE   OF   THE    FRANCONIA.  167 

of  28  Henry  VIII.  ch.  15.  But  the  Lord  Chief  Justice  of 
England,  representing  the  majority  of  the  Court,  held  that,  it 
being  clear  that  the  defendant  was  not  actually  on  board  of 
the  British  ship,  he  could  not  be  said  to  be  by  construction 
of  law  on  board  of  it,  as  there  was  no  intention  on  his  part 
to  run  down  the  English  ship.  **  In  such  a  case,"  the  Lord 
Chief  Justice  said,  where  a  party  is  charged  with  man- 
slaughter from  running  down  another  ship  by  negligence, 
"  there  is  no  intention  accompanying  the  act  into  its  ulterior 
consequences."*  The  negligence  in  running  down  a  ship 
**maybe  said  to  be  confined  to  the  impioper  navigation  of 
the  ship  occasioning  the  mischief,  and  the  party  guilty  of 
such  negligence  is  neither  actually,  nor  in  intention  and 
thus  constructively,  in  the  ship,  on  which  the  death  took 
place."  This  principle  of  law  is  very  important,  and, 
although  the  Lord  Chief  Justice  admits  it  to  savour  of 
subtlety,  yet  it  suggests  a  reasonable  principle  of  discrimina- 
tion, which  is  directly  to  the  purpose,  and  meets  the  subtle 
argument,  which  would  extend  the  negligence  committed  on 
one  ship  to  another  ship,  in  which  it  produces  its  effect.  But 
the  Lord  Chief  Justice  also  held,  that  the  real  question  was, 
whether  the  defendant  at  the  time  when  the  act  was  done 
was  within  Britisih  jurisdiction,  and  owed  obedience  to  the 
law  of  this  country,  so  as  to  be  punishable  for  an  infraction 
of  it. 

All  these  outlying  points  of  the  case  were  of  minor  im- 
portance compared  with  the  main  argument  of  the  Crown 
Counsel,  namely  that  the  place  where  the  collision  took 
place,  though  on  the  high  seas,  was  British  territory  by 
reason  of  its  being  within  the  distance  of  three  miles  from 
the  English  coast,  and  that  the  offence  was  committed,  to 
use  the  language  of  the  Lord  Chief  Justice  of  the  Common 

♦  In  the  case  of  -B.  v.  Combes  (1  fjeach,  Crown  Cases,  388),  which  was  a  trial 
for  marder,  the  intention  to  kill  was  presnmed  against  the  smagglcr,  who  fired 
a  gun  from  the  shore  at  a  person  in  the  preyenti^e  cutter  on  the  sea,  and 
killed  him. 
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Pleas^  **  within  the  Realm  of  England."  It  is  satisfactory  to 
find  that  although  the  majority  of  the  Court  was  very 
slender,  it  a^^reed  with  the  Lord  Chief  Justice  of  England  in 
a  common  rtiiio  decidendi^  whilst  the  minority  of  the  Court, 
although  tht; y  differed  from  one  another  in  minor  particulars, 
also  agreed  iii  a  common  ratio  decidendi.  The  grounds  of 
their  opposite  decisions  may  be  briefly  stated,  in  the 
language  of  Sir  Baliol  Brett  on  the  part  of  the  minority, 
and  in  the  language  of  the  Lord  Chief  Justice  of  England 
on  the   part  uf  the  majority. 

After  Citing  a  long  list  of  authorities,  Sir  Baliol  Brett, 
now  Lord  Justice  Brett,  makes  the  following  observations : — 

'*  1  have  done  so,"  he  says,  (that  is,  I  have  cited  these 
aythorities)  ''  because  it  seems  to  me  that  the  whole  question 
depends  entirely  upon  authority.  There  is  no  reason  founded  on 
the  axiomatic  rules  of  right  and  wrong,  why  the  three  miles 
should  not  be  considered  as  a  part  of  the  territory  of  the  adjacent 
country.  They  may  have  been  so  treated  by  general  consent ; 
they  might  equally  well  have  not  been  so  treated.  If  they 
have  been  so  treated  by  such  consent,  the  authority  for  the  alleged 
ownership  is  sufficient.  The  question  is,  whether  such  a  general 
consent  has  in  this  case  been  proved  by  sufficient  evidence.  I 
have  cited  the  assertions  of  a  large  number  of  writers,  recognized 
as  able  writers  on  International  Law,  of  different  countries  and 
ditTercnt  periods.  I  have  cited  assertions  of  statesmen  and 
opinions  of  great  judges,  and  the  decisions  of  some  judges,  and 
the  assertions  made  on  behalf  of  a  great  government.  As  there 
is  no  common  court  of  nations  and  no  common  legislature,  none 
of  these  are  in  the  usual  sense  binding  on  this  Court.  As  the 
opinions  of  the  Judges  are  manifestly  founded  on  the  opinions  of 
the  writers,  I  think  the  principal  evidence  is  that  of  the  writers. 
/  have  alrtady  said  that  in  my  opinion  a  general  consent  of  re* 
cognised  luriiers  of  different  times  and  different  countries  to  a 
remtmahh  proposition  is  sufficient  evidence  of  a  general  consent 
of  nations  to  that  proposition.  In  this  case  I  think  there  is  a 
general  consent  of  nations  to  a  proposition  with  regard  to  the 
thrt'c  7}uUs  f?f  open  sea  adjacent  to  the  shore  of  Sovereign  States. 
1  do  not  think  that  such  general  consent  as  to  a  distance  of  three 
miles  is  impeached  by  showing  that  there  has  been  a  difference 
as  to  a  claim  by  some  with  regard  to  a  greater  distance  than 
three  miles.     The  question  is,  what  is  the  proposition  to  which 
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such  general  consent  as  to  the  three  miles  is  given  ?  The  dis- 
pute is  whether,  by  the  consent  of  all,  certain  limited  rights  are 
given  to  the  adjacent  country,  such  as  a  right  that  the  waters 
should  be  treated  as  what  is  called  a  neutral  zone,  or  whether  the 
water  is,  by  the  consent  of  all,  given  to  the  adjacent  country  as 
its  territory  with  all  rights  of  territory,  it  being  agreed  by  such 
country,  with  all  others,  that  all  shall  have  a  free  right  of  navi- 
gation or  way  over  such  waters  for  harmless  passage  and  some 
other  rights.  If  the  first  be  true,  it  is  impossible,  according  to 
the  reasoning  of  Vattel  and  Chief  Justice  Marshall,  which  rea- 
soning, I  think,  is  irresistible,  that  it  can  be  properly  said  that 
the  adjacent  country  has  any  proprietary  right*  in  the  three 
miles,  or  any  dominion,  or  any  sovereignty,  or  any  sovereign 
jurisdiction.  If  the  latter  be  correct,  the  adjacent  country  has 
the  three  miles  as  its  property,  as  under  its  dominion  and 
sovereignty ;  if  so,  those  three  miles  are  its  territorial  waters, 
subject  to  the  right  of  property,  dominion,  and  sovereignty. 
These  are  all  the  rights,  and  the  same  rights,  which  a  nation  has 
or  can  have  over  its  land-territory  ;  if  then  such  be  its  rights 
over  the  three  miles  of  sea,  that  sea  is  as  much  part  of  its 
country  or  territory  as  its  land." 

From  the  opposite  point  of  view,  the  Lord  Chief  Justice  of 
England  observes — 

**  It  thus  appearing,  as  it  seems  to  me,  that  the  littoral  sea 
beyond  low-water  mark  did  not,  as  distinguished  from  the  rest 
of  the  high  seas,  originally  form  part  of  the  territory  of  the  realm, 
the  question  again  presents  itself,  when  and  how  did  it  become 
so  ?  Can  a  portion  of  that,  which  was  before  High  Sea,  have 
been  converted  into  British  territory  without  any  action  on  the 
part  of  the  British  Government  or  Legislature,  by  the  mere 
assertions  of  writers  on  public  law,  or  ev^n  by  the  assent  of 
other  nations  ? 

•*  And  when  in  support  of  this  position,  or  of  the  theory  of  the 
three  mile  zone  in  general,  the  statements   of  the   writers  on 

*  We  Tentnre  to  think,  that  much  of  the  conflict  between  the  texl-writen  and 
the  deciBionB  of  the  English  and  the  American  Courts  has  arisen  from  the  text- 
writers  not  discriminating  with  sufficient  care  between  uaufructtMry  right  and 
proprietary  right,  and  that  from  this  want  of  care  they  have  assumed  that  in- 
■tanoes  of  a  nation  haying  the  usufruct  of  the  three  mile  zone  either  bjr  usage 
or  by  treaty  furnished  evidence  of  its  having  the  proprietary  right  over  it,  the 
proof  of  which  proprietary  ri^ht  would  be  necessary  to  establish  its  exclusive 
right  of  jurisdiction  over  foreign  vessels  using  it  merely  for  the  purposes  of 
navigation. 


Digitized  by 


Google 


^Jm  Cx\SE   OF   THE    FRANCONIA. 

International  Law  are  relied  on;  the  question  may  well  be  asked 
— Upon  what  authority  are  these  statements  founded  ?  when  and 
in  what  manner  have  the  nations,  who  are  to  be  affected  by  such 
a  rule,  as  these  writers,  following  one  another,  have  laid  down, 
Eignified  their  assent  to  it  ?  to  say  nothing  of  the  difficulty, 
which  might  be  found  in  saying  to  which  of  these  conflicting 
opinions  such  assent  has  been  given.  For  even  if  entire  unani- 
mity had  existed  in  respect  of  the  important  particulars,  to  which 
I  have  referred,  in  place  of  so  much  discrepancy  of  opinion,  the 
question  would  still  remain,  how  far  the  law,  as  stated  by  the 
publicists,  had  received  the  assent  of  the  civilized  nations  of  the 
world  ?  For  writers  on  International  Law,  however  valuable 
their  labours  may  be  in  elucidating  and  ascertaining  the  principles 
and  rules  of  law,  cannot  make  the  law.  To  be  binding,  the  law 
must  have  received  the  assent  of  the  nations,  who  are  to  be  bound 
by  it.  This  assent  may  be  express,  as  by  treaty  or  the  acknow- 
ledged concurrence  of  governments,  or  may  be  implied  from 
established  usage — an  instance  of  which  is  to  be  found  in  the 
fact  that  merchant  vessels  on  the  high  seas  are  held  to  be  subject 
only  to  the  law  of  the  nation  under  whose  flag  they  sail,  while  in 
the  ports  of  a  foreign  state  they  are  subject  to  the  local  law,  as 
well  as  to  that  of  their  own  country.  In  the  absence  of  proof  of 
assent  as  derived  from  one  or  other  of  these  sources,  no  unanimity 
on  the  paft  of  theoretical  writers  would  warrant  the  judicial 
application  of  the  law  on  the  sole  authority  of  their  views  or 
sfaiant'nts.  Nor,  in  my  opinion,  would  the  clearest  proof  of 
Utianlmotis  consent  on  the  part  of  other  nations  he  sufficient  to 
authorise  the  tribunals  of  this  country  to  apply  without  an  Act  of 
Parlttiment,  what  would  practically  amount  to  a  new  law.  In  so 
doing  we  should  be  unjustifiably  usurping  the  province  of  the 
legislature.  The  assent  of  nations  is  doubtless  sufficient  to  give 
the  power  of  Parliamentary  legislation  in  a  matter  otherwise 
within  the  sphere  of  International  Law,  but  it  would  be  powerless 
to  confer  a  jurisdiction  beyond  and  unknown  to  the  law,  such  as 
that  now  insisted  on,  a  jurisdiction  over  foreigners  in  foreign 
ships  on  a  portion  of  the  high  seas. 

*'  And  when  I  am  told  that  all  other  nations  have  assented  to 
such  an  absolute  dominion  on  the  part  of  the  littoral  State  over  this 
portion  of  the  sea  as  that  their  ships  may  be  excluded  from  it, 
and  that  without  any  open  legislation  or  notice  to  them  or  their 
subjcctSi  the  latter  may  be  held  liable  to  the  local  law,  I  ask, 
first,  what  proof  is  there  of  any  such  assent  as  is  here  asserted,  and 
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secondly,  to  what  extent  has  such  assent  been  carried,  a  question 
of  infinite  importance,  when,  undirected  by  legislation,  we  are 
called  upon  to  apply  the  law  on  the  strength  of  such  assent.  It 
is  said  that  we  are  to  take  the  statements  of  the  publicists  as 
conclusive  proofs  of  the  assent  in  question,  and  much  has  been 
said  to  impress  upon  us  the  respect  which  is  due  to  their 
authority ;  and  that  they  are  to  be  looked  upon  as  witnesses  of 
the  fact,  whose  statements,  or  the  foundation  on  which  these 
statements  rest,  we  are  scarcely  at  liberty  to  question.  I  demur 
altogether  to  this  position.  I  entertain  a  profound  respect  for 
the  opinion  of  jurists,  when  dealing  with  matters  of  juridical 
principle  and  opinion  ;  but  we  are  here  dealing  with  a  question 
not  of  opinion  but  of  fact ;  and  I  must  assert  my  entire  liberty 
to  examine  the  evidence  and  to  see  on  what  foundation  these 
statements  are  based.  The  question  is  one  not  of  theoretical 
opinion,  but  of  fact,  and  fortunately  the  writers,  upon  whose 
statements  we  are  called  upon  to  act,  have  afforded  us  the  means 
of  testing  those  statements  by  reference  to  facts.  They  refer  us 
to  two  things,  and  to  these  alone,  treaties  and  usage.  Let  us 
look  a  little  more  closely  into  both." 

The  Lord  Chief  Justice  then  proceeds  to  analyse  the 
bearing  of  treaties  on  the  question  in  the  following  terms  : — 

"  First,  then,  let  us  see  how  the  matter  stands  as  regards 
treaties : — It  may  be  asserted  without  fear  of  contradiction  that 
the  rule  that  the  sea  surrounding  the  coast  is  to  be  treated  as  a 
part  of  the  adjacent  territory,  so  that  the  State  shall  have  exclu- 
sive dominion  over  it,  and  that  the  law  of  the  latter  shall  be 
generally  applicable  to  those  passing  over  it  in  the  ships  of  other 
nations,  has  never  been  made  the  subject  matter  of  any  treaty, 
or,  as  matter  of  acknowledged  right,  has  formed  the  basis  of  any 
treaty,  or  has  even  been  the  subject  of  diplomatic  discussion.  It 
has  been  entirely  the  creation  of  the  writers  on  International  Law. 
It  is  true  that  the  writers  who  have  been  cited  constantly  refer  to 
treaties  in  support  of  the  doctrine  they  assert.  But  when  the 
treaties  they  refer  to  are  looked  at,  they  will  be  found  to  relate  to 
two  subjects  only — the  observance  of  the  rights  and  obligations  of 
neutrality,  and  the  exclusive  right  of  fishing.  In  fixing  the  limits  to 
which  these  rights  should  extend,  nations  have  so  far  followed  the 
writers  on  International  Law,  as  to  adopt  the  principle  of  the  three- 
miles' range  as  a  convenient  distance.  There  are  several  treaties  by 
which  nations  have  engaged,  in  the  event  of  either  of  them  being 
at  war  with  a  third,  to  treat  the  sea  within  three  miles  of  each 
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Other's  coasts  as  neutral  territory,  within  which  no  warlike 
Operations  should  be  carried  on;  instances  of  which  will  be  found 
in  the  various  treatises  on  International  Law.  Thus,  for 
instance!  in  the  treaties  of  commerce  between  Great  Britain  and 
France,  of  September,  1786 ;  between  France  and  Russia,  of 
Januar>%  17S7 ;  between  Great  Britain  and  the  United  States,  of 
October,  1794^  each  contracting  party  engages,  if  at  war  with  any 
other  nation,  not  to  carry  on  hostilities  within  cannon-shot  of  the 
coast  of  the  other  contracting  party  ;  or,  if  the  other  should  be  at 
Wari  not  to  allow  its  vessels  to  be  captured  within  the  like 
distance.  There  are  many  other  treaties  of  the  like  tenour, 
a  loni,'  list  of  which  is  given  by  Azuni  (vol.  ii.,  p.  78)  ;  and  various 
ordinances  and  laws  have  been  made  by  the  different  States  in 
order  to  give  effect  to  them. 

'*  Again*  nations  possessing  opposite  or  neighbouring  coasts, 
bordering  on  a  common  sea,  have  sometimes  found  it  expedient 
to  agree  that  the  subjects  of  each  shall  exercise  an  exclusive 
right  of  fishing  to  a  given  distance  from  their  own  shores,  and 
here  also  have  accepted  the  three  miles  as  a  convenient  distance. 
Such,  for  instance,  are  the  treaties  made  between  this  country 
and  the  United  States  in  relation  to  the  fishery  off  the  coast  of 
Newfoundlandj  and  those  between  thid  country  and  France  in 
relation  to  the  fishery  on  their  respective  shores  ;  and  local  laws 
have  been  passed  to  give  effect  to  these  engagements.  But  in 
all  these  treaties  this  distance  is  adopted,  not  as  matter  of 
existing  right  established  by  the  general  law  of  nations,  but  as 
matter  of  mutual  concession  and  convention.  Instead  of  up- 
holding the  doctrine  contended  for,  the  fact  of  these  treaties 
having  been  entered  into  has  rather  the  opposite  tendency :  for 
it  is  obvious  that  if  the  territorial  right  of  a  nation  bordering  on 
the  sea  to  this  portion  of  the  adjacent  waters  had  been  established 
by  the  common  assent  of  nations,  these  treaty  arrangements 
would  have  been  wholly  superfluous.  Each  nation  would  have 
been  bound,  independently  of  treaty  engagement,  to  respect  the 
neutrality  of  the  other  in  these  waters  as  much  as  in  its  inland 
waters,  Tne  foreigner  invading  the  rights  of  the  local  fisherman 
would  have  been  amenable,  consistently  with  International  Law, 
to  local  legislation  prohibiting  such  infringement,  without  any 
stipulation  to  that  effect  by  treaty. 

'^  For  what  object,  then,"  continues  the  Lord  Chief  Justice, 
have  treaties  been  resorted  to?  Obviously  in  order  to  obviate  all 
questions  as  to  concurrent  or  conflicting  rights  arising  under  the 
Law  of  Nations.     Possibly,  after  these  precedents   and  all  that 
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has  been  written  on  this  subject,  it  may  not  be  too  much  to  say 
that,  independently  of  treaty,  the  three-mile  belt  of  sea  might 
at  this  day  be  taken  as  belonging,  for  these  purposes,  to  the  local 
State.  But  it  is  scarcely  logical  to  infer,  from  such  treaties 
alone,  that,  because  nations  have  agreed  to  treat  the  littoral  sea 
as  belonging  to  the  country  it  adjoins  for  certain  specified 
objects,  they  have  therefore  assented  to  forego  all  other  rights 
previously  enjoyed  in  common,  and  have  submitted  themselves, 
even  to  the  extent  cTf  the  right  of  navigation  on  a  portion  of  the 
high  seas  and  the  liability  of  their  subjects  therein  to  the  criminal 
law,  to  the  will  of  the  local  Sovereign  and  the  jurisdiction  of  the 
local  State.  Equally  illogical  is  it,  as  it  seems  to  me,  from  the 
adoption  of  the  three-mile  distance  in  these  particular  instances, 
to  assume,  independently  of  everything  else,  a  recognition,  by 
the  common  assent  of  nations,  of  the  principle  that  the  subjects 
of  one  State  passing  in  ships  within  three  miles  of  the  coast  of 
another  shall  be  in  all  respects  subject  to  the  law  of  the  latter. 
It  may  be  that  the  maritime  nations  of  the  world  are  prepared  to 
acquiesce  in  the  appropriation  of  the  littoral  sea ;  but  I  cannot 
think,  that  these  treaties  help  us  much  towards  arriving  at  such  a 
conclusion.  At  all  events,  the  question  remains  whether  judicially 
we  can  infer  that  the  nations  who  have  been  parties  to  them,  and 
still  further  those  who  have  not,  have  thereby  assented  to  the 
application  of  the  criminal  law  of  other  nations  to  their  subjects 
on  the  waters  in  question,  and  on  the  strength  of  such  inference 
so  apply  the  criminal  law  of  this  country.  The  uncertainty  in 
which  we  are  left,  so  far  as  judicial  knowledge  is  concerned,  as 
to  the  extent  of  such  assent,  presents,  I  think,  a  very  serious 
obstacle  to  our  assuming  the  jurisdiction  we  are  called  upon  to 
exercise,  independently  of  this,  to  my  mind,  still  more  serious 
difficulty— that  we  should  be  assuming  it  without  legislative 
warrant.     80  much  for  treaties." 

The  Lord  Chief  Justice  then  proceeds  to  discuss  the 
matter  of  Usage — 

"  Usage,"  he  says,  **  as  to  the  application  of  the  general  law  of 
the  local  State  to  foreigners  on  the  littoral  sea,  notwithstanding 
reference  to  usage  is  frequently  made  by  the  publicists  in  support 
of  their  doctrine,  there  is  actually  none.  No  nation  has  arrogated 
to  itself  the  right  of  excluding  foreign  vessels  from  the  use  of  its 
external  littoral  waters  for  the  purpose  of  navigation,  or  has 
assumed  the  power  of  makmg  foreigners  in  foreign  ships  passing 
through  these  waters  subject  to  its  law,  otherwise  than  in  respect 
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of  matters  connected  with  the  navigation,  or  with  revenue,  local 
fisheries,  or  neutrality.  And  it  is  to  these  alone  that  the  usage 
relied  on  is  confined.  Nor  have  the  tribunals  of  any  nation  held 
foreigners  in  these  waters  amenable  generally  to  the  local 
criminal  law  in  respect  of  offences.  It  is  for  the  first  time  in  the 
annals  of  jurisprudence  that  a  Court  is  now  called  upon  to  apply 
the  criminal  law  of  the  country  to  such  a  case  as  the  present." 

The  Lord  Chief  Baron  and  the  Judge  of  the  High  Court 
of  Admiralty  were  in  perfect  accord  with  the  Lord  Chief 
Justice  of  England  as  to  the  principle,  by  which  the  decision 
of  the  case  under  their  consideration  ought  to  be  governed. 
The  former,  who  stated  that  he  had  participated  in  the 
preparation  of  the  judgment  of  the  Judge  of  the  High  Court 
of  Admiralty,*  which  might  therefore  be  taken  to  be  the 
judgment  of  both,  added  that — 

*'  Inasmuch  as  it  cannot  be  disputed  that  the  high  seas,  that  is 
to  say,  the  whole  seas  of  the  world  below  low- water  mark,  are 
open  to  all  the  world,  and  that  the  ships  of  every  nation  are  free 
to  navigate  them,  no  one  nation  has  the  right  to  exercise  criminal 
jurisdiction  over  the  ships  of  other  nations,  or  the  natives  of 
other  nations  within  such  ships  navigating  the  high  seas — that 
is,  passing  through  the  high  seas  (without  casting  anchor  or 
stopping)  between  one  foreign  port  and  another,  unless  by  treaty 
or  express  agreement,  or  by  general  and  long- continued  usage, 
evidenced  by  the  actual  exercise  of  such  jurisdiction  acquiesced  in 
by  the  nation  or  nations  affected  by  it.  Whereas,  not  one  single 
instance  of  the  exercise  of  such  a  jurisdiction  is  to  be  found  in 
the  history  of  the  world  from  the  beginning  of  time."  **  And  it 
appears  to  me,"  he  adds,  "  indisputable,  that  no  authorities  of 
any  number  of  writers  upon  International  Law,  even  if  they  were 
express  and  uniform  (which  they  are  not)  to  the  same  effect,  can 

•  The  Judge  of  the  High  Court  of  Admiralty  referred  to  a  jndgment  of  Lord 
iittowell  in  the  case  of  the  Heorick  and  Maria  (4  Ch.  Robinson,  p.  54),  from  which  it 
appears  that  the  ratio  decidendi  adopted  by  the  majority  of  the  judges  in  the 
present  case  was  also  approved  by  that  eminent  judge.  **  It  is  to  be  remembered/* 
Lord  Stowell  says,  "  that  this  (namely,  the  consummation  of  the  capture  of  a 
vessel)  is  a  matter  not  to  be  governed  by  abstract  principles  alone ;  the  use  and 
practice  of  Nations  has  intervened  and  shifted  the  matter  from  its  fonadations  of 
that  species  :  the  expression  which  Grotius  uses  on  these  occasions  {placuit 
gentibiut)  is  in  my  opinion  perfectly  correct,  intimating  that  there  is  an  wsc  and 
practice  of  Nations,  to  which  we  are  now  expected  to  conform.*' 
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take  away,  or  impose  conditions  on  I  he  right  to  free  navigation 
of  the  high  seas  by  all  the  nations  of  the  world,  or  bring  the 
people  of  all  nations  within  the  criminal  jurisdiction  of  England 
without  their  assent." 

We  should  not  do  full  justice  to  the  importance  of  the 
decision  of  the  majority  of  the  Judges,  if  we  did  not  notice 
some  observations  which  fell  from  Baron  Bramwell,  now 
Lord  Justice  Bramwell,  whose  printed  judgment  was  read  by 
Baron  Pollock. 

"  I  am  influenced,"  he  said,  **  by  what  the  Solicitor-General 
said  we  ought  not  to  be  influenced  by,  namely,  by  the  possible 
consequences  of  our  decision,  or  rather  that  which  would  follow 
from  it,  if  in  favour  of  the  Crown  on  this  point.  The  right  we 
should  claim,  we  must  concede  to  other  countries,  and  so  I  admit 
that  whatever  laws  they  thought  fit  to  make,  would  bind  our  ships 
when  within  three  miles  of  their  shores,  and  as  to  our  own  shores 
in  our  remotest  colonies,  that  we  should  be  responsible  for  all  that 
took  place  within  three  miles  of  our  coasts,  as  if  it  had  taken 
place  on  land.  No  doubt  if  the  law  is  ©o,  we  ought  to  declare  it 
regardless  of  consequences,  but  if  it  is  a  measuring  cast  which 
opinion  is  right,  I  think  we  ought  to  leave  it  to  the  legislature, 
and  not  make  a  law  ourselves  with  imperfect  powers.  On  the 
ground  that  no  such  foundation,  as  now  claimed,  has  ever  been 
claimed  before,  I  hold  that  none  exists.  ,This  may  be  a  very 
narrow-minded  view  of  the  matter  ;  my  excuse  for  it  is,  that  I 
believe  it  is  right.  As  to  the  authorities,  there  are  none  which 
suggest  such  a  criminal  jurisdiction  as  now  claimed." 

Space  will  not  allow  us  to  discuss  at  further  length  this 
important  judgment.  We  are  in  the  number  of  those,  who 
hold  that  the  ratio  decidendi  of  the  majority  of  the  Judges 
was  right,  and  that  the  decision  itself  was  wise,  although  it 
has  been  received  in  several  quarters  with  dissatisfaction. 
If  the  majority  of  the  Judges  had  held  that  the  Admiral  of 
England  had  criminal  jurisdiction  over  the  foreign  ship  by 
reason  of  its  being  within  the  three  mile  zone  of  open  sea 
adjacent  to  the  coast  of  England,  the  jurisdiction  so  asserted 
would  have  been  a  maimed  jurisdiction,  totally  inadequate 
to  satisfy  the  demands  of  justice  as  regards  the  navigation  of 
the  High  Seas,  which  require  that  a  culpable  violation  of  the 
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international  sailing  rules,  whereby  injury  to  life  or  limb  has 
been  caused,  should  be  punishable  equally,  when  it  happens 
beyond  the  three  mile  zone,  as  within  it.  On  the  other  hand, 
if  the  majority  of  the  Judges  had  ruled,  that  by  intendment 
of  law  the  offence  in  this  case  had  been  committed  within 
the  British  ship  according  to  the  decision  in  Combes'  case 
(i  Leach,  C.  C,  p.  388),  and  that  the  niasterof  the  German 
ship  was  on  that  account  amenable  to  British  Criminal  Law, 
by  parity  of  reasoning  they  would  have  indirectly  decided 
that,  ]f  the  master  of  a  British  ship  should  run  down  a  foreign 
ship  on  the  High  Seas  beyond  the  three  mile  zone,  and  should 
drown  the  foreign  crew  and  passengers  on  board  of  her,  he 
would  not  be  amenable  to  British  criminal  law,  as  by  in- 
tendment of  law  the  offence  would  have  been  committed  on 
board  of  a  foreign  vessel  not  within  British  territory,  and 
therefore  not  subject  to  British  criminal  law,  as  decided  by 
**the  Twelve  Judges'*  in  Serva's  case  (i,  Denison,  C.C,  p. 
104.)  The  case  of  the  Franconia  will  be  found  to  be  full  of 
thorns,  from  whatever  point  of  view  it  is  sought  to  grapple 
with  it  judicially,  and  judge-made  law  with  all  its  useful 
fictions  has  been  declared  by  the  judges  themselves  to  be 
inadequate  to  remedy  the  wrong  in  such  a  case.  In  fact  the 
criminal  jurisdiction  of  the  Admiral  of  England,  which  it 
has  been  attempted  to  apply  to  it,  has  been  found  to  be  a 
strictly  national  jurisdiction,  which  travels  everywhere, 
indeed,  on  the  High  Seas  with  vessels  under  the  British  flag, 
but  may  not  intrude  itself  into  vessels  navigating  the  High 
Seas  under  the  protection  of  a  foreign  flag.  It  is  in  this 
respect  unlike  the  civil  jurisdiction  of  the  Admiral,  which  is 
born  of  another  parent,  the  consuetudo  maris,  and  is  Interna- 
HonaL  What  is  wanting  at  present  is,  that  as  Nations  have 
agreed  that  a  common  system  of  sailing  regulations  shall  be 
binding  internationally  upon  their  vessels  whilst  navigating 
the  High  Seas,  they  should  settle  by  common  agreement 
the  penalties,  whicl>  should  attach  to  a  culpable  violation 
of  those  regulations,  in  cases  where  injury  to  life  and  limb 
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has  resulted  therefrom,  and  that  the  Admiralty  jurisdiction  in 
respect  of  the  enforcement  of  those  penalties  should  by  like 
agreement  be  declared  to  be  International. 

We  propose,  on  a  future  occasion,  to  discuss  the  civil 
jurisdiction  of  the  Admiralty  of  England  in  its  application 
to  another  phase  of  the  Case  of  the  Franconia. 

Travers  Twiss. 


IL— THE  LATE  MR.  JUSTICE  ARCHIBALD. 

rilHOMAS  DICKSON  ARCHIBALD  was  the  sixth  son 
-*"  of  the  Hon.  Samuel  Archibald,  LL.D.,  who  was  for 
many  years  Speaker  of  the  House  of  Assembly  of  Nova 
Scotia,  and  subsequently  Judge  of  the  Vice^  Admiralty 
Court,  and  Master  of  the  Rolls,  of  the  same  province. 

His  family,  which  was  of  Scotch  origin,  appears  to  have 
been  settled  in  the  North  of  Ireland  in  the  latter  part  of  the 
"seventeenth  century,  for  we  find  some  members  of  it  taking 
part  in  the  memorable  defence  of  Derry ;  and  about  the 
year  1750  one  of  his  ancestors,  afterwards  well  known  in 
Nova  Scotia  as  Major  David  Archibald,  migrated  with  his 
family  from  the  parish  of  Maghra,  in  the  County  of  London- 
derry, to  Londonderry  in  the  State  of  New  Hampshire, 
whence  he  removed  again  in  1760  to  Truro  in  Nova  Scotia, 
not'  far  from  the  village  of  Grand  Pr6,  since  celebrated  in 
song  by  Longfellow. 

In  1768  this  David  was  the  first  militia  officer  appointed 
for  Truro,  as  well  as  the  first  Justice  of  the  Peace  for  that 
place;  and  in  the  latter  capacity  his  name  is  still  associated 
w!th  many  amusing  stories  of  off-hand  justice.  He  was  nho 
one  of  the  earliest  representatives  of  Truro  in  the  General 
Assembly  of  the  Province, 
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Samuel  Archibald  (the  father  of  the  subject  of  this  memoir) 
having  lost  his  father  at  an  early  age,  was  brought  up  under 
the  care  of  his  grandfather  David.  After  having  tried  his 
hand  at  farming  for  a  short  time,  finding  the  occupation  no^ 
congenial  to  his  taste,  he  became  a  student  at  Andover  and 
Harvard ;  and  in  1805  he  was  admitted  an  attorney  and 
barrister  of  the  Supreme  Court  of  Nova  Scotia.  In  1806 
he  was  elected  a  Member  of  the  House  of  Representatives, 
of  which  body  he  afterwards  became  Speaker.  He  appears 
to  have  been  gifted  with  great  eloquence,  and  to  have 
achieved  rapid  success  in  his  profession.  He  was  also  pos- 
sessed of  an  inexhaustible  fund  of  humour ;  and,  if  report  be 
true,  he  contributed  not  a  little  to  the  stock  of  materials  so 
admirably  handled  by  the  late  Justice  Halliburton  in  the 
recorded  sayings  of  the  immortal  Sam  SHck.  In  1824,  when 
on  a  visit  to  England  whilst  Speaker  of  the  House,  he  was 
offered  a  seat  in  the  Imperial  Parliament  by  the  Marquess  of 
Lansdowne,  who  was  much  struck  with  his  powers  ;  but  he 
declined  the  offer,  on  the  plea  that  *'  being  already  the  head 
of  one  House  of  Commons,  it  would  not  do  for  him  to 
become  the  tail  of  another."  He  was  unquestionably  one 
of  the  most  popular  men  ever  known  in  his  native  Province, 
where  his  memory  is  still  cherished  with  regard  and 
affection* 

Thomas  Dickson  Archibald  was  born  at  Truro  in  1817, 
being  one  of  a  family  of  nineteen  children.  His  boyhood  was 
passed  amidst  the  wild  and  beautiful  scenery  of  the  district, 
which  influenced  his  taste  in  after  life,  and  the  memory  of 
which  he  cherished  till  the  last,  with  a  constant  longing  to 
revisit  scenes  associated  in  his  mind  with  his  early  happy 
years.  He  studied  for  some  years  at  Pictou  Presbyterian 
College,  where  under  the  teaching  of  Dr.  McCulloch,  a 
worthy  Scotch  Professor,  he  received  an  admirable  grounding 
in  t[ie  classics,  as  well  as  a  good  general  education.  In 
selecting  a  profession  his  first  inclination  was  to  be  a  surgeon, 
and  for  some  time  he  studied  with  that  view,  and  so  gained 
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a  knowledge  of  surgery  which  was  of  great  practical  use  to 
him  in  after  life,  especially  when  he  was  on  the  judicial 
Bench.  Finding  however  that  it  was  not  altogethei  to  his 
taste,  he  turned  his  attention  to  the  Law,  and  was  in  1837 
admitted  an  attorney  and  barrister  in  the  Province  of  Nova 
Scotia. 

He  had  some  amusing  anecdotes  to  tell  of  this  period  of  his 
career,  as  for  instance  of  consultations  by  the  river  side 
amidst  the  excitement  of  fly  fishing,  and  of  hours  of  assiduous 
waiting  in  hope  of  the  arrival  of  a  client — only  exceeded  in 
anxiety  by  the  fear  of  exposing  his  youth  and  inexperience 
when  the  hoped-for  client  arrived. 

In  the  end  of  the  year  1837,  at  his  father's  express  request, 
he  undertook  a  visit  to  Europe,  and  sailed  accordingly  from 
Halifax  in  the  Persa,  a  brigantine  of  80  tons,  which  was 
bound  for  Gibraltar  with  a  cargo  of  salt  fish,  in  anticipation 
of  the  coming  Lent.  Those  were  the  days  before  the  mag- 
nificent steam-ferry  of  our  time  had  been  established  ;  and  for 
forty-eight  days  the  Persa  was  driven  about  the  Atlantic  by 
constant  storms  ;  and  as  she  was  heavily  laden,  it  became 
necessary  to  throw  much  of  the  cargo  overboard ;  but  the 
vessel  afterwards  happening  to  come  upon  a  dead  whale  off 
the  coast  of  Spain,  the  empty  fish-barrels  were  filled  with  whale 
oil,  which  more  than  compensated  for  the  loss  of  the  fish. 
At  last  Cape  Spartel  was  sighted,  and  then  the  magnificent 
rock  of  Gibraltar,  which  left  an  indelible  impression  on  Mr. 
Archibald's  mind,  being  the  first  European  land  he  ever  saw. 
Many  of  his  old  friends  will  recall  to  mind  his  pictures  of 
the  Rock,  which  he  valued  so  highly,  and  especially  that  one 
by  Melby  which  long  occupied  a  prominent  position  in  his 
room  on  the  old  library  staircase  in  Tanfield  Court. 

After  travelling  for  some  months  in  Italy  and  France,  during 
which  time  his  uniform  as  an  officer  of  the  Halifax  Militia 
stood  him  in  good  stead,  he  reached  England  in  1838 — fully 
intending,  after  deriving  all  the  advantages  available  from  his 
visit,  to  retuin  to  Nova  Scotia  and  follow  his  profession  there. 
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A  differenl  career  was  however  marked  out  for  him — to 
be  traced  to  circumstances  which  he  always  had  reason  to 
regard  as  among  the  happiest  of  his  life.  For  having 
become  acquainted  with  the  daughter  of  Mr.  Richard  Smith, 
of  the  Priory,  Dudley,  who  had  been  formerly  a  member  of 
the  House  of  Assembly  of  Nova  Scotia,  and  was  for  many 
years  afterwards  occupied  in  developing  the  mineral 
resources  of  Lord  Dudley's  estates  in  South  Staffordshire, 
he  became  engaged  to  be  married,  consenting  to  the  condi- 
tion that  he  would  take  up  his  residence  in  England. 

Accordingly  he  settled  down  in  London,  where  he  was 
almost  a  stranger,  and  set  to  work  to  prepare  himself  for  the 
practice  of  the  English  Law ;  and  with  that  view  he  became 
a  member  of  the  Middle  Temple  on  the  nth  of  November, 
1840,  Mr,  Serjeant  Petersdorff  (whose  pupil  he  became 
about  this  time)  says  of  him : 

**  His  general  kindly  disposition,  his  frankness  and  cordiality 
secured  the  regard  and  friendship  of  all  his  associates  in  my 
chambers  :  while  as  a  most  assiduous,  zealous  and  persistent 
pupil,  he  was  invaluable  to  me.  In  the  latter  part  of  his  time  he 
wrote  opinions,  which  I  could  adopt  with  confidence.  He  had  a 
liatural  aptitude  for  discovering  legal  analogies  and  legal  con- 
trasts. He  rendered  me  very  special  assistance  also  in  the  pre- 
paration of  my  *  Common  Law  Abridgment,'  and  in  other  legal 
literary  efforts,  in  all  of  which  he  exhibited  an  acumen  and 
comprehensive  legal  knowledge  that  could  not  be  too  highly 
appreciated, 

"  Among  his  fellow-pupils  were  Sir  John  Harding,  afterwards 
Queen's  Advocate ;  Bagster,  afterwards  Attorney-General  for 
New  South  Wales;  James  Dawson,  who  went  to  Newfoundland  ; 
James  Home,  who  subsequently  attained  eminence  at  the  Calcutta 
Baf;  and  Valentine  Lee  of  the  Oxford  Circuit,  who  died  when 
about  to  be  made  a  Queen's  Counsel.'* 

The  three  years  of  keeping  terms  passed,  he  took  out  a  certi- 
ficate to  practice  under  the  Bar,  following  a  custom  much 
more  general  in  former  times  than  of  late, — of  beginning 
business  as  a  special  pleader,  and  working  as  such  for  a  few 
years  before  being  called  to  the  Bar.     His  buoyant  spirits  and 
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his  contented  and  cheerful  disposition  well  fitted  him  for 
facing  the  anxieties  of  this  early  period  of  his  professional 
career,  as  well  as  the  usual  responsibilites  attaching  to  a 
young  householder.  He  continued  to  practice  as  a  pleader 
till  the  year  1852  ;  and  it  was  to  the  careful  study  necessitated 
by  that  occupation  that  he  always  attributed  the  accurate 
knowledge  of  law  for  which  he  was  afterwards  distinguished 
both  at  the  Bar  and  on  the  Bench. 

After  the  passing  of  the  first  Common  Law  Procedure 
Act,  he  took  an  early  opportunity,  as  many  other  pleaders 
did,  of  being  called  to  the  Bar,  and  at  first  joined  the 
Northern  Circuit.  After  a  year's  trial  however,  he  changed 
the  Northern  for  the  Home  Circuit,  of  which  he  continued  a 
member  till  his  promotion  to  the  Bench  in  1872.  During 
his  practice  as  a  pleader  he  had  done  a  fair  and  constantly 
increasing  amount  of  work,  and  his  clients  learnt  the 
advantage  of  continuing  to  employ  hini  when  at  the  Bar. 
His  business,  which  was  legitimately  acquired,  went  on 
growing  from  year  to  year,  but  without  any  incidents 
sufficiently  remarkable  to  attract  the  notice  of  the  outside 
public.  And  it  may  here  be  said  that  his  career  offers 
a  fair  example  of  the  success  attending  on  good  and  honest 
work,  when  directed  by  ability,  though  without  the  assistance 
of  any  other  friends  or  patrons  than  those  whom  a  man  may 
himself  gain  by  his  own  industry  and  honourable  conduct. 

Perhaps  the  first  notable  cause  in  which  he  was  engaged 
was  the  Shrewsbury  case,*  where  the  title  to  the  Alton 
Towers  Estates  was  in  question  between  the  father  of  the 
present  Earl  of  Shrewsbury  and  the  representative  of  the 
Roman  Catholic  branch  of  the  Talbots.  In  that  case  he  was 
associated  with  Sir  R.  Bethell,  Serjeant  Shee,  Mr.  C.  Hall, 
and  Mr.  Badeley,t  on  the  losing  side.  Sir  Richard,  who  did 
not  enjoy  the  reputation  of  being  over  polite  to  his  juniors, 

•  29  L.J.  C.P.  34,  190  ;   0  C.B.  (N.S.)  1. 
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frequently  during  the  progress  of  the  case  expressed  his 
respect  for  Mr.  Archibald's  accurate  knowledge  and  research  ; 
and  Serjeant  Shee,  well  knowing  the  tendency  of  his  junior's 
religious  views — so  opposed  to  his  own — often  bantered  him 
with  shewing  as  much  zeal  for  his  Roman  Catholic  client, 
**  as  though  you  yourself  were  one  of  us." 

He  made  great  way  during  the  next  ten  years,  acquiring 
the  confidence  of  the  great  leaders  in  his  profession — as 
the  extent  of  his  business  as  an  arbitrator  fully  proved — and 
becoming  one  of  the  leading  juniors  at  the  Common  Law 
Bar.  It  is  needless  to  remind  the  readers  of  this  Magazine 
that  the  position  of  such  a  junior,  though  thoroughly  appre- 
ciated by  the  seniors  who  benefit  by  his  learning,  as  well  as 
by  the  profession  generally,  does  not  offer  much  scope  for 
public  display, — for  it  is  seldom  that  he  gets  the  chance  of 
conducting  any  sensational  cases.  The  famous  window-light 
case  of  Tapling  v.  Jones*  may  however  be  mentioned  here  as 
one  where  he  availed  himself  of  his  opportunity,  and  ex- 
hibited in  a  very  satisfactory  manner  the  powers  he  possessed 
of  arguing  lucidly  and  concisely. 

He  had  previously  in  the  year  i860,  at  the  request  of 
Mr.  Bovill,  then  M.P.  for  Guildford,  drawn  the  Petition  of 
Right  Act  (usually  called  Bovill's  Act),  which  has  been  since 
found  to  be  a  very  satisfactory  and  useful  piece  of  legislation. 

About  the  same  time  he  declined  the  Chief  Justiceship  of 
Madras,  which  was  offered  to  him,  in  a  very  gratifying 
manner. 

In  the  spring  of  1868,  on  the  promotion  of  Mr.  Hannen  to 
a  seat  in  the  Queen's  Bench  after  the  death  of  Justice  Shee, 
Sir  John  Karslake,  who  was  then  Attorney-General,  ap- 
pointed Mr.  Archibald  the  Junior  Counsel  to  the  Treasury. 
The  holder  of  this  office,  famiUarly  known  as  **the  Attomey- 
General's  devil,"  is  generally  regarded  as.  entitled  as  of  right, 
after  a  reasonable  period  of  service,  to  a  seat  on  the  Bench 
of  one  of  the  Superior  Courts.  And  as  far  as  the  right 
depends  on  precedent,  it  is  undoubtedly  supported  by  the 


"> 


•  31  L.J.C.P.  342;  34  Ibid.  312;  12  C.B.  (N.S.)  826. 


Digitized  by 


Google 


THE   LATE   MR.   JUSTICE   ARCHIBALD.  183 

cases  of  Abbott,  Richardson,  Littledale,  Parke,  Wightman, 
and  Hannen.  The  most  remarkable  exception  to  the  rule 
during  the  present  century  is  Welsby. 

He  continued  to  hold  this  onerous  and  responsible  office 
for  four  years  and  a  half,-  under  three  successive  Attorney- 
Generals,  Sir  John  Karslake,  Sir  Robert  Collier  and  Sir 
John  Coleridge;  and  it  may  safely  be  asserted  that  the 
duties  of  the  office,  which  entail  great  anxiety  on  the  holder, 
were  never  more  satisfactorily  or  more  conscientiously  per- 
formed by  any  of  his  illustrious  predecessors.  During  these 
years  many  very  important  cases  came  under  his  preparation 
and  management, — as  informations  for  bribery  at  elections, 
and  some  very  special  indictments  at  the  Central  Criminal 
Court. 

Among  the  more  interesting  of  his  later  cases  may  be 
mentioned  the  defence  of  the  Lords  of  the  Treasury  against 
the  proposed  mandamus  to  them  to  pay  the  costs  of  prose- 
cutions ;  *  the  defence  of  Mr.  Lowe,  as  Master  of  the  Mint, 
in  the  action  by  Col.  Tomline  for  not  coining  enough  silver 
money ;  and  last,  not  least,  the  preparation  of  the  indictment 
in  the  famous  Tichbome  case. 

During  the  same  period  his  private  business  caused  him  to 
be  engaged  in  many  very  heavy  matters — especially  several 
ecclesiastical  cases,  comprising  the  prosecutions  of  Messrs. 
Bennett,  Mackonochie  and  Purchas,  in  the  Provincial  Court 
of  Canterbury,  and  of  Mr.  Voysey  in  the  Provincial  Court  of 
York.  In  the  last  case  he  was  without  a  leader  in  its 
initial  stages;  and  Sir  John  Coleridge  and  Sir  Roundell 
Palmer,  who  eventually  led  him  when  the  case  was  before 
the  Privy  Council,t  considered  his  conduct  of  this  compli- 
cated case  at  York  a  masterly  performance. 

Of  his  manner  as  an  advocate  in  Court  in  these  later  years, 
it  is  sufficient  to  say  that  it  was  that  of  a  well-bred  gentle- 
man, as  well  as  of  a  highly-educated  lawyer.  He  was 
always  complete  master  of  his  case ;  he  spoke  clearly  and  to 
the   point ;    and,  though   naturally  somewhat   nervous,    he 
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appeared  perfectly  at  his  ease,  and  answered  with  patience 
tlie  questions  addressed  to  him  from  the  Bench.  In  the 
Mackonochie  case,*  one  of  the  most  distinguished  members 
II*  the  Judicial  Committee  said  to  a  colleague  that  he  '*  could 
not  refrain  from  asking  Archibald  questions  during  his 
uigument,  he  answered  them  so  like  a  gentleman,  and  with 
Huch  a  perfect  knowledge  of  the  subject." 

Once  only — in  the  summer  of  1870 — an  opportunity  pre- 
s^enttfd  itself  to  him  (in  the  way  of  a  Commission  in  a  Crown 
case)  of  revisiting  the  scenes  of  his  youth,  as  well  as  of 
spending  some  days  with  a  brother  to  whom  he  was  strongly 
attached,  namely  Edward  Mortimer  Archibald,  C.B.,  then 
as  now  Consul-General  at  New  York,  an  officer  who  has  by 
a  lon^^  able,  and  impartial  administration  acquired  the  confi- 
dence not  only  of  his  own  countrymen,  but  of  the  Americans 
themselves  also.  But  on  this  occasion,  as  on  every  other, 
his  sense  of  duty  induced  him  to  give  up  a  pleasant  excur- 
sion;  for  he  considered  that  so  long  as  he  held  his  respon- 
sible office,  he  ought  not  to  be  so  far  or  so  long  away  from 
England,  even  though  engaged  on  business  which  came  to 
him  in  virtue  of  the  office  itself. 

Tn  November  1872,  Mr.  Justice  Hannen  having  been 
removed  to  the  Probate  and  Divorce  Court  on  the  resignation 
ni  Lord  Penzance,  Lord  Selborne  then  Lord  Chancellor 
ofim-d  Mr.  Archibald  the  vacant  seat  in  the  Court  of  Queen's 
Bench.  The  offer  was  accepted,  and  Mr.  Archibald's  pro- 
motion was  hailed  with  approval  by  the  profession  at  large. 
One  or  two  of  his  contemporaries,  who  were  at  first  inclined 
to  question  the  propriety  of  the- appointment,  on  the  ground 
of  his  supposed  want  of  familiarity  with  their  own  special 
tinf^a  of  business,  were  soon  constrained  to  admit  that  they 
had  been  mistaken  in  their  estimate  of  his  powers. 

Of  his  career  on  the  Bench,  it  is  hardly  possible  to  speak 
ton  highly.  From  the  time  when  on  his  first  circuit  in  the 
^ipring  of  1872,  he  won  the  admiration  of  those  Northerners 
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who  did  not  know  him  before,  by  his  masterly  handling  of  the 
great  Durham  poisoning  case — to  the  very  last  day  on  which 
he  sat  at  the  Central  Criminal  Court  in  August  1876,  his 
conduct  on  the  Bench  left  nothing  to  be  desired.  At  nisi 
prius  he  was  courteous  and  considerate  to  every  one,  but  firm 
withal  and  decided :  while  in  banc  he  invariably  made  his 
presence  felt,  and  his  light  was  by  no  means  dimmed  even  in 
the  radiance  of  the  greater  luminaries  among  his  seniors. 
A  good  illustration  of  this  is  afforded  by  his  judgment  in  this 
Exchequer  Chamber,  in  the  case  of  Riche  v.  The  Ashbury 
Carriage  Company,  where  his  opinion  differed  from  that  of 
Blackburn,  J.,  and  was  eventually  upheld  by  the  House  of 
Lords.* 

Of  his  merits  as  a  criminal  judge,  a  striking  instance  was 
afforded  in  the  trial  of  Macdonald  and  the  other  American 
forgers,  in  August  1873. 

He  was  one  of  the  fourteen  Judges  before  whom  the 
Franconia  case  was  argued ;  and  the  Lord  Chief  Justice  of 
England,  in  his  Judgment  in  that  case,  paid  the  following 
high  tribute  to  his  merits : — 

"  In  the  conflict  of  opinion  which  unfortunately  exists,  it  is  a 
great  satisfaction  to  me  to  be  able  to  add  that  the  late  Mr. 
Justice  Archibald,  whose  loss  the  whole  profession,  and  especially 
those  who  had  the  advantage  of  his  intimacy  or  acquaintance, 
must  deeply  lament,  and  whose  loss  as  a  most  learned,  en- 
lightened, and  conscientious  Judge  the  public  has  so  much  reason 
to  deplore,  having  seen  my  proposed  Judgment,  communicated 
to  me  his  entire  concurrence,  both  in  the  conclusion  at  which  I 
had  arrived,  and  the  grounds  on  which  it  is  founded.** 

In  addition  to  his  ordinary  judicial  work,  it  may  be  men- 
tioned, as  shewing  the  estimation  in  which  he  was  held  by 
the  chiefs  of  the  Government  Departments  generally,  that 
he  was  from  time  to  time  requested  to  serve  on  Royal  and 
other  Commissions,  where  his  ability,  knowledge,  and  expe- 
rience were  of  very  great  service ;  ex.  gr.y  the  Commission 
for   regulating  the    legal   business   under  various  Govern- 

♦  U  L.J.,  Exch.  186. 
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ment  Departments,  the  Slave  Circular  Commission,  and  the 
Commission  for  inquiring  into  certain  unreformed  Municipal 
Corporations. 

In  the  spring  of  1873,  on  the  death  of  Sir  George 
Honyman,  he  was  transferred  from  the  Queen's  Bench  to 
the  Common  Pleas,  where  he  found  himself  by  the  side  of 
one  who  when  Attorney-General  had  special  opportunities  of 
becoming  acquainted  with  his  merits. 

In  the  following  November  he  was  in  due  course  appointed 
one  of  the  Election  Judges  for  the  ensuing  year,  and  had 
some  right  to  expect  a  term  of  comparative  rest,  which  he 
much  wanted  ;  for  his  previous  hard  work,  including  several 
very  heavy  assizes  in  the  North,  in  one  alone  of  which  he 
tried  fourteen  prisoners  for  murder,  had  begun  to  tell  upon 
his  health.  His  sense  of  duty  however  prevented  him  from 
availing  himself  to  the  full  of  his  privilege  as  Election  Judge  ; 
and  during  the  next  eight  months  he  worked  as  hard  as 
usualp  taking  a  very  large  share  of  the  business  at  Judges' 
Chambers.  Many  of  his  friends  were  struck  in  August  last 
by  his  worn  appearance,  bat  were  fain  to  hope  that  his 
projected  trip  on  the  Continent  would  restore  him  to  health 
by  the  end  of  the  Vacation.  But,  alas  !  it  was  not  so  to  be. 
He  returned  to  England  in  the  middle  of  September  far  from 
well,  and  his  medical  advisers  discovered  the  existence  of 
serious  disease,  which  they  told  him  must  necessitate  a 
lengthened  period  of  rest.  While  he  was  as  yet  hardly 
rktermined  on  the  proper  course  to  pursue  in  consequence  of 
this  intimation,  the  disease  took  a  fresh  turn,  and  developed 
itself  with  such  remarkable  rapidity  that  he  died  on  the 
morning  of  Wednesday,  the  iSth  of  October,  almost  before 
any  one  out  of  his  own  immediate  family  circle  knew  he 
was  ill. 

Though  the  readers  of  this  Magazine  are  principally  con- 
cerned with  Justice  Archibald  as  a  lawyer  and  judge,  the 
presL^nt  Memoir  would  indeed  be  imperfect  if  it  made  no 
allusion  to  his  private  life  and  character.     He  was  a  man  of 
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simple,  real,  and  unaffected  piety  ;  shewing  himself  to  be  no 
legal  monk,  but  a  large-hearted  Christian  man  of  the  world. 
An  unostentatious  but  deep-seated  religion  gave  a  character 
to  every  act  of  his  life.  This  was  the  source  of  numberless 
deeds  of  kindness  and  generosity,  unknown  to  any  but  the 
recipients.  This  it  was,  too,  that  bore  him  up  in  the  heavy 
affliction  he  experienced  in  1865,  when  his  eldest  son,  a  most 
amiable  and  promising  young  man,  was  unexpectedly  carried 
off  by  fever  at  Oxford,  just  after  being  elected  a  Fellow  of 
St.  John's  College.  And  though  perhaps  a  small  matter  to 
notice,  it  was  a  real  religious  feeling  that  suggested  the 
motto  **  Deo  duccy  non  fortund,''  which  he  selected  when, 
according  to  ancient  custom,  he  gave  rings  on  being  made  a 
Serjeant.  And  above  all  it  was  religion  that  made  all  the 
surroundings  of  his  death  such  as  might  be  expected  after  so 
blameless  a  life. 

Next  to  his  religion,  his  reverence  for  his  father's  memory 
was  with  him  a  most  powerful  motive  for  good.  He  felt  the 
full  force  of  the  maxim  noblesse  oblige  in  its  proper  sense,  and 
seemed  never  to  tire  speaking  of  his  father — telling  how,  by  a 
life  of  duty  well  performed,  he  had  won  the  affection  of  his 
countrymen.  It  would  be  superfluous,  however,  to  attempt 
further  to  describe  the  character  of  this  lamented  Judge, 
after  it  has  been  already  portrayed  to  perfection  by  one  who 
has  himself  so  well  sustained  the  eminence  of  an  honourable 
name.     Lord  Coleridge  has  said  of  him  : — 

**  I  really  believe  there  was  no  man  who  was  more  beloved  by 
all  who  knew  him,  and  I  am  sure  there  was  no  man  who  better 
deserved  the  affection  he  received.  His  great  powers  of  mind, 
his  learning,  his  judgment,  tempered  by  gentleness  which  was 
never  weakness,  made  him  indeed  at  once  a  great  Judge  and  a 
most  attractive  man.  I  believe  that  a  more  stainless  character 
than  his  was  never  borne  by  any  man  who  ever  sat  upon  the 
English  Bench.  No  one  was  fitter  than  he  to  be  called  from  the 
great  task  of  judging  others  to  be  judged  himself.  I  have  been 
told,  in  words  I  am  glad  to  make  my  own,  that  every  gentleman 
in  the  profession  felt  that  in  him  he  had  lost  a  friend  ;  and  if  he 
has  left  us  in  regret,  he  has  left  us  also  a  beautiful  example.     I 
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hope  I  may  say  that  we  ourselves  in  this  regret  may  feel  towards 
him  as  we  know,  from  the  words  of  the  great  old  Roman,  the 
Germans  felt  in  the  times  of  sorrow — *  Lamenta  ac  lacrimas  cito, 
dolorem  et  triBtitiam  tarde  ponunt.  Foeminis  lugere  honestum 
est,  viris  mcmmisse,'  "  • 

This  noble  and  affecting  tribute  to  his  memory  from  his 
Chief  is  felt  by  all  Justice  Archibald's  friends  to  have  been 
fully  desert' ed.  They  know  the  words  of  Lord  Coleridge  to 
be  as  true  as  they  are  touching  :  they  know  that  the  man  as 
well  as  the  judge  was  emphatically  good  in  every  meaning  of 
the  word;  they  know  too  that  he,  if  any  one,  was  prepared 
for  the  great  change  that  came  so  suddenly  upon  him  ;  and 
they  may  well  say  of  their  loved  and  lost  friend — as  one  of 
our  best  and  wisest  said  of  his  : — 

DdsiJcrandm  qHidenty  sed  h:iud  lugendus:  quippe  talium  est 
rcgnum  Dei. 

H.  C. 


IlL— DISCOVERY     UNDER    THE    JUDICATURE 

ACTS. 

ff^WO  recent  decisions  of  the  Court  of  Appeal  carry  the 
^  fusion  of  Law  and  Equity  in  the  direction  of  compulsory 
discovery  to  an  extent  which  seems  startling  to  a  Common 
Law  mind.  Disclosure  has  been  ordered  of  particulars 
obtained  by  an  agent  abroad  of  one  of  the  parties  for  the 
purpose  of  consultation  thereon  with  such  party's  Solicitor, 
(See  Anderson  v.  The  Bank  of  British  Columbia,  45  L.J. 
Ch,  449;  Bustros  v.  White,  43  L.J.  Q.B.  642).  But  it  is 
a  result  which  is  worth  consideration,  as  it  has  not  been 
arrived  at  without  much  deliberation,  and  the  order  asked 

•  Bm  the  Tims,  3rd  November,  1876. 
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for  had  been  previously  refused  by  a  Judge  at  Chambers,  and 
afterwards  by  the  Divisional  Court  of  Appeal,  consisting  of 
the  Chief  Justices  of  the  Queen's  Bench  and  Common 
Pleas  divisions,  and  the  late  Mr.  Justice  Quain. 

In  considering  this  result,  it  is  impossible  to  avoid  reflecting 
that  it  is  the  solution  of  a  most  persistent  objection  which 
has  been  felt  for  centuries  by  the  Courts  of  Law  to  a  prin- 
ciple of  Equity,  which  has  at  length,  under  the  provisions 
of  the  Judicature  Act,  been  naturalized,  so  to  speak,  for  the 
joint  benefit  of  the  now  united  Courts  of  Law  and  Equity, 
viz.,  the  principle  of  enabling  a  Plaintiff  to  avail  himself,  for 
the  establishment  of  his  rights,  of  information  and  evidence 
in  the  exclusive  possession  of  the  Defendant.  This  principle 
naturally  and  inevitably  followed  the  recognition  in  the 
Court  of  Chancery  of  Trusts,  which  Courts  of  Law  at  first 
refused  to  recognise.  They  also  disregarded  the  right 
of  discovery  from  the  Defendant  in  aid  of  the  Plaintifi's  case, 
and  left  the  latter  to  succeed  or  fail  according  to  his  ability 
to  establish  his  case  by  his  own  means. 

In  the  same  way  that  the  Court  of  Chancery  established 
the  doctrine  of  trusts  because  the  Courts  of  Law  refused  to 
recognise  them,  the  jurisdiction  of  the  Court  of  Chancery  to 
grant  discovery  arose  only  because  the  Courts  of  Law 
refused  altogether  to  entertain  it.  No  doubt  in  this 
they  were  acting  according  to  the  genius  of  the  Common 
Law,  and  recognising  their  duty  as  its  administrators  to 
protect  the  weak:  a  principle  upon  which  is  founded  the 
merciful  rule  that  an  accused  person  shall  be  deemed  innocent 
until  he  is  proved  to  be  guilty,  and  a  witness  is  held  excused 
from  answering  any  questions  which  may  tend  to  criminate 
himself.  At  first  sight,  it  does  seem  hard  that  a  litigant 
should  have  the  right  of  invoking  the  Court  to  assist  him  in 
venturing  into  the  enemy's  camp  in  search  of  materials 
wherewith  to  attack  him ;  and  the  Court  of  Chancery  itself 
gave  weight  to  this  consideration  in  certain  instances,  such 
as  when   it    allowed   the   right   of  a  mortgagee   to  refuse 
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discovery,  Lord  Kenyon,  who,  it  will  be  recollected,  was 
educated  in  the  Common  Law  Courts,  advising  him  to  sit 
upon  his  box  of  deeds  until  he  received  his  money.  Carried 
out  to  its  fullest  extent,  this  principle  produces  in  France 
and  other  Continental  States  those  exhibitions,  so  distasteful 
to  English  sentiments  of  justice,  of  cross-examination  of  an 
accused  person,  which  it  is  to  be  hoped  will  never  be  wit- 
nessed in  this  country. 

Civil  actions,  however,  differ  from  criminal  proceedings 
in  this — that  they  generally  involve  an  affirmative  issue,  and 
are  not  satisfied  by  answering  negatively  the  question 
whether  or  not  the  Defendant  is  guilty  of  a  wrong,  but  are 
required  also  to  demonstrate  whether  the  Plaintiff  is  or  not 
entitled  to  assert  against  him  a  right.  In  the  pursuit  of 
such  enquiries,  it  was  often  manifestly  so  detrimental  to  the 
rights  of  the  Plaintiff  to  have  to  proceed  without  having  the 
testimony  of  the  only  person  who  was  cognizant  of  the  facts 
on  which  his  rights  depended,  that  the  Court  of  Chancery, 
early  in  our  history,  assumed  the  jurisdiction  of  compelling 
its  disclosure  ;  and  the  Courts  of  Law  recognised  the  benefit 
of  this  practice,  and  adopted  it  to  some  extent,  though  the 
Judges  were  very  chary  of  exercising  it  in  their  Courts.  Lord 
Mansfield,  indeed,  was  so  strongly  inclined  to  do  so,  that  he 
said  in  one  case  that  wherever  a  Court  of  Equity  would  compel 
discovery,  he  would ;  and  Mr.  Justice  Buller  once  stopped 
proceedings  in  an  action  until  the  Plaintiff  complied  with 
the  Defendant's  application,  that  he  should  afford  him  certain 
information  known  only  to  himself.  But  it  was  soon  disco- 
vered that  Lord  Mansfield  was  promising  more  than  he  could 
perform,  and  the  remedy  devised  by  Mr.  Justice  Buller  was 
found  to  be  incapable  of  being  practically  applied  as  a 
general  rule,  available  in  all  cases.  The  application  for 
discovery  from  the  opposite  party  remained  one  for  the 
exercise  of  the  discretion  of  the  Court,  which  was  used  with 
reluctance,  only  in  very  clear  cases,  and  on  proof  of  the 
existence  of  the  evidence  sought  for  in  the  possession  of  the 
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Other  side,  and  explanation  of  the  absence  of  it  from  the 
evidence  in  the  possession  of  the  applicant. 

Endeavours  have  been  made  at  various  times  to  clothe  the 
Common  Law  Courts  with  a  jurisdiction  to  enforce  discovery. 
The  first  attempt  of  the  Legislature  to  counteract  the 
strictness  of  these  Courts  in  the  pursuit  of  truth,  was  the 
3  &  4  Wm.  IV.,  c.  42,  s.  26,  by  which  witnesses  who  were  in 
the  same  position  as  the  parties  to  an  action,  and  for  whom 
the  Verdict  would  be  available  as  evidence,  were  allowed  to 
give  evidence  with  the  proviso  that  the  Verdict  should  not 
be  admissible  for  or  against  them,  or  any  person  claiming 
under  them  ;  a  proviso  afterwards  removed  by  the  6  &  7 
Vic.  c.  85  ;  which  Statute,  however,  provided  that  the  parties 
to  the  Suit,  and  the  husbsinds  and  wives  of  parties,  should 
still  be  inadmissible  as  witnesses.  This  exception  was 
repealed  as  to  the  parties  to  Suits  by  the  14  &  15  Vic.  c.  99, 
s.  I,  in  all  except  criminal  cases  (s.  3) ;  but  it  was  still 
decided  shortly  after  the  passing  of  this  Act,  that  the 
husbands  and  wives  of  parties  continued  incapacitated  from 
giving  Evidence,  unless  they  also  were  parties  on  the  records 
(Burbat  v.  Allen,  ^  Exch.  609,  21  L.J.  Exch.  153;  Stapleton 
V.  Croft,  18  Q.B.  367,  21  L.J.  Q.B.  247).  The  16  &  17 
Vic.  c.  83,  s.  I,  finally  removed  this  disability  except  in 
criminal  proceedings,  and  in  proceedings  instituted  in  conse- 
quence of  adultery  (s.  2),  and  except  as  to  communications 
made  during  marriage  (s.  3) ;  and  the  32  &  33  Vic.  c.  68,  s,  i, 
removes  the  exception  of  proceedings  in  consequence  of 
adultery.  So  that,  at  length,  the  power  of  obtaining  dis- 
covery from  the  parties  aud  their  husbands  and  wives  at  the 
trial  of  a  cause,  was  established  by  Statute  to  the  fullest 
extent,  and  has  worked,  on  the  whole,  with  satisfactory 
results. 

In  the  meantime,  with  the  object  of  rendering  discovery 
available  before  trial,  the  Common  Law  Procedure  Act, 
1851,  had  provided  that  parties  should  be  compellable  to 
allow  the  opposite  party  to  inspect  and  take  copies  of  all 
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documents  in  their  possession  relating  to  an  action  in  all 
casts  in  which  discovery  might  have  been  obtained  in  Equity 
(14  &  15  Vic.  c.  99,  s.  6).  In  carrying  out  this  provision, 
the  Courts  held  that  it  did  not  entitle  them  to  compel  dis- 
covery, but  only  inspection  (Hunt  v.  Hewitt^  21  L.J.  Exch. 
210),  thus  rendering  the  Act  of  no  avail,  except  in  those 
comparatively  few  cases  where  a  party  is  able  to  prove  that 
his  opponent  is  in  possession  of  documents  likely  to  aid  him ; 
and  when  he  can  do  that,  he  seldom  wants  more  than  the 
right  of  calling  for  them  at  the  trial,  which  he  always  had. 
To  all  the  numerous  cases  in  which  parties  are  in  the  dark, 
andj  therefore,  unable  to  enforce  or  defend  their  rights,  this 
Act  became  inapplicable. 

By  the  Common  Law  Procedure  Act,  1854  (17  and  18 
Vic,  c.  125,  s.  50),  it  was  provided  that  upon  affidavit  of 
either  party  of  his  belief  that  any  document,  to  the  produc- 
tion of  which  he  is  entitled,  is  in  the  possession  of  the 
opposite  party,  such  party  may  be  ordered  to  state  on 
affidavit  what  documents  he  has,  and  whether  he  has  any 
and  what  grounds  for  refusing  to  produce  them.  By  s.  51 
of  the  same  Statute  the  power  of  ordering  interrogatories  was 
also  given  upon  any  matter  as  to  which  discovery  may  be 
sought,  but  it  was  provided  that  the  order  was  not  to  be 
made  without  affidavit  that  the  applicant  was  likely  to 
derive  material  benefit  from  the  desired  discovery,  so  that  all 
the  discovery  provided  by  this  Statute  was  confined  to  cases 
in  which  the  applicant  was  in  a  condition  to  prove  that  the 
opposite  party  was  in  possession  of  the  information  sought 
foTp  and  did  not  entitle  him  to  discover  the  existence  of 
information  or  evidence  previously  unknown  to  him.  On 
the  other  hand  it  was  held  that  the  right  to  deliver  interro- 
gatories under  this  Statute  was  not  limited  to  cases  in  which 
discovery  could  be  obtained  in  Equity  (Martin  v.  Hemming 
24  L.J.,  E.  3  ;  Osborne  v.  London  Dock  Co,y  lb.  140).  **  The 
practice  created  by  this  Act,"  said  Alderson  B.,  in  Osborne  v. 
London  Dock  Co.,  "  is  an  improvement  upon  that  of  Equity 
relating  to  discovery." 
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It  is,  however,  difficult  to  perceive  in  what  this  improve- 
ment consisted,  for  in  all  t^ie  cases  which  have  been  reported 
upon  this  Statute,  the  Court  seems  to  have  acted  upon  the 
objections  which  have  been  entertained  by  Courts  of  Equity, 
and  to  have  besides  required  evidence  by  the  applicant  of  the 
materiality  of  the  document  in  question  as  a  condition  to 
the  exercise  of  the  jurisdiction.  This  proof  involves 
antecedent  knowledge  of  the  existence  of  such  document, 
and  therefore  precludes  its  discovery  through  the  machinery  of 
the  Court  by  a  Plaintiff  who  is  in  ignorance  of  it.  In  such 
cases  discovery  was  available  only  in  Equity,  as  before  the 
Act  passed.  In  Equity  the  Plaintiff  was  not  required  to  pro- 
duce any  evidence  as  a  condition  precedent  to  his  right  to 
discovery.  He  had  but  to  state  his  own  view  of  his  case  in 
his  bill,  which  was  not  on  oath,  and  unless  the  Defendant 
could  shew  on  demurrer  to  the  bill,  or  state  on  oath  in  his 
answer,  reasons  for  disentitling  the  Plaintiff  to  the  required 
discoveiy,  he  was  compelled  to  give  it.  The  only  reasons 
which  the  Court  of  Chancery  allowed  to  be  sufficient  to 
absolve  the  Defendant  from  such  discovery  were  where  there 
is  anything  in  the  situation  of  the  Defendant  which  renders 
it  improper  for  a  Court  of  Equity  to  compel  discovery,  either 
because  the  discovery  may  subject  the  Defendant  to  pains  or 
penalties,  or  because  it  may  subject  him  to  some  forfeiture 
or  something  in  the  nature  of  a  forfeiture.  A  Defendant 
may  also  demur  to  any  part  of  the  discovery  sought  by  a  bill 
which  is  immaterial  to  the  relief  prayed ;  he  may  likewise 
protect  himself  by  demurrer  from  a  disclosure  of  matters 
which  are  the  subject  of  professional  confidence,  or  which 
may  lead  to  a  disclosure  of  his  own  title  in  cases  where 
there  is  not  sufficient  privity  between  him  and  the  Plaintiff 
to  warrant  the  latter  in  requiring  a  disclosure  of  it  (see 
Daniel's  Ch.  Pr.  517).  The  Defendant  might  also  make 
the  same  objections  to  discovery  in  his  answer  (lb.  682). 

In  arriving  at  this  result  the  Court  of  Chancery  had  been 
led  to  investigate  the  principles  on  which  discovery  should 
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be  compelled,  in  numerous  cases  in  which  the  natural 
tendency  of  mankind  to  avoid  giving  assistance  to  an 
adversary  had  exhausted  all  the  arts  of  ingenuity  in  raising 
objections  and  difficulties  to  defeat  the  efforts  of  Plaintiffs 
to  obtain  discovery ;  and  it  may  safely  be  said  that  in  no 
branch  of  practice  has  more  ingenuity  been  disclosed  than 
in  those  cases  in  which  Defendants  have  attempted  to  sup- 
port demurrers  and  exceptions  to  answers  objecting  to 
discovery.  These  repeated  contests  also  shewed  that  in 
point  of  practice  the  right  of  a  Plaintiff  to  discovery  was 
really  dependent  on  a  right  to  be  raised  by  the  Defendant ; — 
that  is  to  say  that  the  Plaintiff  was  primi  facie  entitled  to 
it  in  all  cases,  and  accordingly  in  the  Chancery  Improvement 
Act  (15  and  16  Vic,  c.  86,  s.  18),  the  necessity  for  a  bill  by 
a  Plaintiff  stating  a  case  for  discovery  was  abolished,  and 
in  every  case  a  Plaintiff  was  enabled  to  call  upon  a  Defendant 
to  state  on  affidavit  what  documents  he  had  in  his  possession 
relating  to  the  matters  in  question  between  the  parties,  and 
what,  if  any,  objections  he  had  to  producing  them  for  the 
inspection  of  the  Plaintiff,  and  the  Defendant  had  the  same 
right  as  aj^ainst  the  Plaintiff- 

This  Statute  (the  Chancery  Improvement  Act)  was  passed 
two  years  before  the  Common  Law  Procedure  Act,  1854, 
above  referred  to,  and  it  was  evidently  the  intention  of  the 
Legislature  to  introduce  into  the  Common  Law  Courts  by 
the  latter  Statute  the  same  facilities  for  obtaining  discovery 
which  a  long  course  of  study  and  discussion  in  shai*ply 
contested  cases  had  established  for  the  benefit  of  the  Suitors 
in  the  Court  of  Chancery.  The  observation  of- Alderson  B., 
in  the  case  of  Osborne  v.  London  Dock  Co.  (ub.  sup.),  that  the 
practice  created  by  this  Act  was  an  improvement  upon  that 
of  Eqiiityj  shews  that  it  was  thus  understood  at  first  by  the 
Common  Law  Judges ;  but  an  examination  of  the  decisions 
which  have  taken  place  under  it  seems  to  shew  that  it 
has  not  had  the  results  anticipated.  In  the  case  in  which 
Mr-  Baron  Alderson  made  this  observation,  which  seems  to 
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be  an  advanced  illustration  of  the  exercise  of  compulsory 
discovery  in  a  Common  Law  Court,  the  Defendant  was 
allowed  to  deliver  interrogatories,  159  in  number,  the  object 
of  which  was  to  show  out  of  the  Plaintiff's  own  mouth  that 
the  Plaintiff,  who  was  suing  Defendants  for  wine  lost  in 
their  docks,  had  used  fraudulent  practices  with  regard  to  the 
wines,  and  that  wines  of  other  persons  had  been  fraudulently 
substituted  for  those  delivered  to  the  Defendants,  and  that 
the  Plaintiff  was  privy  to  the  fraud.  In  Goodman  v.  Holroyd 
(15  C.B.  839)  interrogatories  were  allowed  for  the  purpose 
of  showing  that  the  deed  relied  on  by  Defendant  was  executed 
by  fraud ;  a  primi  facie  case  shewing  that  fact  having  been 
established  on  affidavit  by  the  Plaintiff.  Thus  also  interro- 
gatories have  been  allowed  as  to  the  representations  made  by 
Defendant  on  the  sale  of  a  business  in  an  action  for  damages, 
on  the  ground  that  the  Plaintiff  had  been  deceived  {Blight  v. 
Goodliffey  18  C.B.  757) ;  and  in  The  Derby  Commercial  Bank  v. 
Lumsden  (39  L.J.  C.P.  72),  interrogatories  were  allowed,  as 
to  the  circumstances  under  which  Plantiff's  title  to  goods 
sued  for  accrued,  in  support  of  a  defence  of  fraud  ;  but  it  was 
shewn  to  the  satisfaction  of  the  Court  "  that  a  fraud  must 
have  been  committed  by  some  one  on  the  Defendants'  side," 
and  the  interrogatories  werfe  allowed  in  order  to  help  them 
**to  establish  that  defence."  In  Finney  v.  Forward  (35 
L,J.  E.  42)  no  such  case  being  made  in  support  of  similar 
interrogatories  they  were  not  allowed.  , 

In  all  these  cases  of  fraud  Equity  would  undoubtedly 
grant  discovery  from  the  Defendant  in  aid  of  a  Plaintiff 
seeking  to  establish  his  case  without  any  evidence  by  him. 

On  the  other  hand,  a  well-known  principle  on  which 
Courts  of  Equity  have  invariably  refused  such  aid,  is  that 
the  Defendant  cannot  be  made  to  discover  his  case,  and  his 
assertion  that  the  desired  discovery  related  exclusively  to 
that,  has  been  allowed  to  be  a  bar  to  the  relief  sought.  The 
rule  is  stated  by  Lord  Redesdale  and  Mr.  Wigram  in  the 
following  terms ; — **  It  is  a  rule  of  the  Court  of  Chancery 
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that  where  the  title  of  the  Defendant  is  not  in  privity,  but 
inconsistent  with  the  title  made  by  the  Plaintiff,  the  Defen- 
dant is  not  bound  to  discover  the.  title  under  which  he 
claims*'  {Ld.  Red.  igi) ;  but  the  right  of  the  Plaintiff  to 
the  Defendant's  oath  is  limited  to  a  discovery  of  such 
material  facts  as  relate  to  the  Plaintiff's  case,  and  does  not 
extend  to  a  discovery  of  the  manner  in  which,  or  of  the 
evidence  by  means  of  which,  the  Defendant's  case  is  to  be 
established,  or  to  any  discovery  of  the  Defendent's  evidence 
(see  Wigram  on  Discovery,  90). 

The  Courts  of  Common  Law  have,  however,  gone  very  far 
in  granting  such  discovery  in  actions  of  ejectment.  Thus, 
in  Hilcroft  v.  Fletcher  (25  L.J.  Ex.  94),  it  was  held  that 
interrogatories  might  be  delivered  by  a  Defendant  extending 
to  discovery  of  the  Plaintiff's  pedigree,  and  to  the  manner  in 
which  he  intended  to  support  it.  The  interrogatories  in  this 
case  could  scarcely  have  been  answered  without  disclosing 
the  Evidence  on  which  the  Plaintiff  intended  to  rely  in 
support  of  hi3  case,  and,  if  so,  they  would  clearly  go  beyond 
the  limit  of  the  rule  acted  on  in  Equity;  and  it  is  not, 
therefore,  surprising  that  this  case  has  not  been  carried 
further  in  subsequent  cases  (See  Stoate  v.  Rew^  32  L.J.  C.P. 
160;  Pearson  v.  Turner,  33  L.J.  C.P.  224,  in  which  such 
interrogatories  were  disallowed,  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  on  which  the  applications  were  founded, 
which  was  the  usual  statutory  affidavit).  In  the  case  of 
Waller  v.  Forrest  (41  L.J.  Q.B.  96),  similar  interrogatories 
were  disallowed  on  special  affidavits  proving  the  Defendant's 
case ;  and  it  was  expressly  stated  that  Hilcroft  v.  Fletcher 
(ubi  supra)  f  **  had  been  considerably  doubted."  The  proposed 
interrogatories  were  disallowed,  on  the  ground  that  they 
proposed  *'to  inquire  into  tht  primd  facie  title  of  the  Plaintiff 
for  the  purpose  of  enabling  the  Defendant  to  find  a  flaw ;" 
and  it  was  said  that  "  where  a  man  having  been  in  possession, 
a  stranger  comes  to  dispossess  him,  the  Defendant  may  call 
for  some  general  information  as  to  the  nature  of  the  title 


^ 


Digitized  by 


Google 


DISCOVERY   UNDER,  THE  JUDICATURE   ACTS.  I97 

whicjh  is  to  be  made  against^  him."  And,  accordingly,  in 
the  case  of  Towser  v.  Cocks  (43  LJ.  E.  41),  interrogatories 
confined  to  discovery  of  the  nature  of  the  Plaintiff's  title,  and 
the  character  of  it,  and  not  including  the  means  by  which  he 
proposed  to  establish  it,  were  allowed  on  the  usual  affidavit. 

In  other  cases  than  those  relating  to  title  in  ejectment, 
the  disposition  of  the  Courts  of  Common  Law  to  compel  one 
party  to  aid  the  other  in  support  of  his  own  case,  where  the 
existence  in  his  possession  of  materials  applicable  to  such 
a  purpose  can  be  primd  facie  shown,  is  exemplified  by  the 
case  of  Thotv.  Leaske  (24  L.J.  142),  in  which  a  Plaintiff  who 
was  suing  defendant  for  money  paid  to  him  as  Plaintiff's 
broker,  and,  to  support  his  action,  had  to  make  out  that  the 
Defendant  had  no  authority  to  act  as  broker,  was  allowed  to 
deliver  interrogatories  for  the  purpose  of  discovering  whether 
the  Defendant  entered  into  a  contract  as  agent  or  principal, 
and  if  as  agent  for  whom  and  by  what  authority,  and  what 
books  he  had  containing  entries  relating  to  the  transaction 
in  question.  In  more  recent  cases  these  decisions  have  been 
fully  upheld,  and  interrogatories  have  been  allowed  for  dis- 
covery of  particulars  of  Defendant's  infringement  of  a 
Plaintiffs  patent  {Tilley  v.Easton^  25  L.J.  C.P.  293  ;  Jones  v. 
Piatt y  31  L.J.  365) ;  of  damages  sustained  {Zarifi  v.  Thornton, 
26  L.J.E.  214 ;  Wright  v.  Goodlake,  34  L.J.E.,  82)  ;  and  of  a 
libel  written  by  Defendant  {Hilly.  Campbell,  44  L.J.C.P.  97) ; 
and  generally  that  any  questions  which  may  be  asked  of  the 
Defendant  in  the  witness-box  may  be  the  subject  of  previous 
interrogatories  {Zychlinshi  v.  Maltby,  10  C.B.  838). 

The  Courts  have,  however,  carefully  avoided  in  such  cases 
going  beyond  the  rule  acted  on  in  Courts  of  Equity  that 
matters  relating  exclusively  to  the  Defendant's  case  cannot 
be  inquired  into  by  the  Plaintiff;  they  must  be  common  to 
both  cases  at  least  (see  Zarifi  v.  Thornton,  ub.  sup..  Moor  v. 
Roberts,  26  L.J.  C.P.  246).  The  fact  that  the  answers  to 
interrogatories  considered  in  other  respects  allowable  would 
*disclose  the  Defendant's  case  has  been  held  in  some  cases 
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to  be  no  reason  for  not  allowing  such  interrogatories  (see 
Wkately  v.  Crawford^  25  L.J.  Q.B.,  163;  Carew  v.  Davits^ 
ib,,  165  ;  Bayley  v.  Griffitlts,  31  L.J.E.,  477) ;  but  in  these 
cases,  and  in  cases  relating  to  the  right  of  resisting  the  dis- 
covery of  incriminating  matters,  the  interrogatories  have 
been  allowed  without  prejudice  to  the  respondent's  right  to 
object  in  his  answers  to  the  required  discovery,  and  therefore 
only  amount  to  an  assertion  of  the  right  of  the  interrogating 
party  to  the  respondent's  oath  on  the  subject  and  not  to  his 
right  to  such  discovery. 

In  reference  to  discovery  of  incriminating  matters  the 
Common  Law  Courts  have  certainly  far  exceeded  the  limits 
within  which  a  Court  of  Equity  would  hold  itself  confined. 
There  can  be  no  question  that  a  bill  in  Equity  would  have 
been  demurrable  if  the  facts  required  to  be  disclosed  under 
it  might  subject  the  party  disclosing  them  to  penal  conse- 
quences {see  Story  on  Eq.  Jurisp.,  s.  1494) ;  this  principle 
was  acted  on  and  approved  by  Sir  John  Leach  in  Thorpe  v. 
Macaulay  (5  Mad.  229),  Lord  Eldon  in  Cartwrigkt  v.  Green 
(8  Ves-  465),  and  Lord  Langdale,  in  Glyn  v.  Houston  (i  Keen 
329),  The  Courts  of  Law  have  also  recognised  the  rule 
that  a  respondent  cannot  be  compelled  to  criminate  himself 
by  answer  or  document,  but  in  many  cases  they  have 
allowed  the  interrogatories  leading  to  such  a  result  and 
required  the  respondent  to  take  the  objection  on  oath  in  his 
answers  to  them.  In  Whately  v.  Crawford  (25  L.J.  Q.B.,  165), 
Tupiing  V.  Ward  (30  L.J.E.,  222},  Stern  v.  Sevastopolo  (32  L.J. 
C.P<,  260),  and  Pye  v.  Butterfield  (34  L.J.,  Q.B.,  17)  the 
Court  refused  to  allow  the  interrogatories  to  be  put  on  this 
groundj  Martin  B.  saying  "  we  think  that  in  cases  of  this 
kind  it  would  be  unfair  to  submit  questions  which  a  party 
is  clearly  not  bound  to  answer;"  but  in  Osborne  y.  Lofidon 
Dock  Co.  (24  L.J.E.,  140);  Boyle  v.  Wiseman  (lb.  160); 
Collins  V.  Yates  (27  L.J.  Ex.  150) ;  Bartlett  v.  Lewis  (31  L.J. 
C,P-  *J3o) ;  Atkinson  v.  Fosbrooke  (35  L.J.  Q.B.  182); 
McFadyen   v.    Mayor    of  Liverpool  (37    L.J.E.,  193),    such* 
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interrogatories  were  allowed.  "  The  Respondent  ought  to 
be  put  on  his  oath/*  says  Parke,  B.,  in  the  first  of  these 
cases,  "  and  when  he  finds  any  question  pinch  him  he  must 
object  to  it."  And  Earle,  C.J.,  in  the  fourth  case,  says, 
"  it  is  clear  that  every  one  of  the  questions  might  be  put  to 
the  party  in  the  witness-box,  and  if  he  then  chooses  to  swear 
that  his  answers  will  render  him  liable  to  be  criminally 
proceeded  against,  he  may  protect  himself  from  the  dilemma 
by  declining  to  answer."  And  Willes,  J.,  in  the  same  case, 
says  that  "  even  admitting  the  interrogatories  are  put  for 
the  purpose  of  extracting  answers  which  may  criminate  the 
party,  or  of  prejudicing  him  in  the  eyes  of  the  jury  if  he 
declines  to  answer  them,  they  ought  to  be  allowed." 

There  are  three  recent  cases  in  the  Common  Pleas  which 
illustrate  very  forcibly  the  way  in  which  this  rule,  which 
could  not  arise  in  Equity,  operated  at  law.  In  Edmunds 
V.  Greenwood  (38  L.J.  C. P.  45) ;  Villesboisnet  v.  Tobin  (ib.  146), 
the  Court  of  Appeal  was  called  on  to  decide  whether  they 
should  reverse  an  order  refusing  to  allow  such  interrogatories, 
and  in  Inman  v.  Jenkins  (39  L.J.  C.P.  258),  the  order  in 
question  before  the  same  Court  allowed  the  interrogatories. 
In  each  of  these  cases  the  Court  of  Appeal  declined  to  inter- 
fere with  the  discretion  of  the  Judge  who  had  made  the 
order  appealed  from,  on  the  ground  that  it  was  a  matter  for 
the  discretion  of  the  Judge.  Montague  Smith,  J.,  in  the  second 
of  these  cases,  says  that  "  when  interrogatories  are  bond  fide 
put  for  the  purpose  of  discovery,  and  are  relevant  to  the 
matter  in  issue,  they  may  be  allowed  though  the  answers  to 
them  may  tend  to  criminate  the  party  answering,  but 
that  such  interrogatories  should  not  be  allowed  on  the 
ordinary  affidavit,  but  special  circumstances  must  be  proved 
constituting  a  strongercase  than  is  requisite  in  ordinary  cases." 
Keating,  J.,  in  the  same  case,  gives  a  clue  to  the  sort  of 
case  which  would  be  thought  special,  saying  that  **  if  there 
is  anything  giving  colour  to  the  supposition  that  the  interro- 
gatories are  put  for  the  purpose  of  a  criminal  prosecution. 
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and  not  merely  bond  fide  in  aid  of  the  civil  action,  they  ought 
not  to  be  allowed."  In  the  first  case,  Bovill,  C.J.,  says, 
**  the  cases  in  which  such  interrogatories  have  been  allowed 
are  in  cases  of  malicious  prosecution,"  citing  Zychlinski  v, 
Markby  (lo  C.B.  838),  and  Stewart  v.  Smith  (2  Notes  of 
Cases)  ;  and,  in  cases  of  fraud  (Bartlett  v.  Lewis,  31  L.J. 
C.P,  230,  and  Osborn  v.  London  Docks  Company,  24  L.J.  E* 
140)  ;  that  the  cases  of  disallowance  are  cases  of  Libel  and 
Slander,  and  that  Stern  v.  Stevastopulo  (ubi  supra)  is  the 
only  cas«  in  which  they  had  been  allowed  in  such  an  action ; 
and,  in  the  third  case,  which  was  an  action  of  libel  in  which 
the  publication  was  admitted,  and  the  question  was  the 
truth  of  it,  he  held  that  an  interrogatory  as  to  whether 
Defendant  published  the  libel  should  be  allowed. 

The  case  of  Hill  v.  Campbell  and  wife  (44  L.J.  C.P.  97), 
which  was  an  action  of  libel  by  a  servant  against  his  late 
mistress  on  a  letter  giving  his  character,  is  an  authority  for 
saying  that  discovery  of  such  a  letter  might  be  had  on  inter- 
ro^^atories  under  the  51st  Section  of  the  Common  Law 
Procedure  Act.  The  special  circumstances  in  that  case 
were  described  by  Brett,  J.,  as  being  **  that  the  letter  had 
been  acted  on  prima  facie,  as  if  it  contained  matter  defamatory 
of  the  Plaintiff,  that  it  was  in  possession  of  Defendants,  and 
that  Plaintiff  could  not  obtain  evidence  of  its  contents  except 
from  them,  (as  to  which,  see  Bird  v.  Malgey  i  C.B. 
N*S.  308).  And  in  the  case  of  Greenfield  v.  Reay  (44  L.J. 
Q.B-  Si),  the  Court  of  Queen's  Bench  held  that  such  an 
interrogatory  was  allowable  in  an  action  for  libel  contained 
in  a  printed  handbill,  as  there  was  no  printer's  name  to  it, 
and  the  Defendant  was  seen  in  company  of  the  man  who 
distributed  the  bills,  and  fixing  up  one  of  them. 

This  case  of  Hill  v.  Campbell  (ub.  sup.)  illustrates  an  im- 
portant distinction  which  has  arisen,  under  the  Acts  by  which 
the  Legislature  has  endeavoured  to  enlarge  the  powers  of  the 
Common  Law  Courts  for  enforcing  discovery,  between  dis- 
covery and  inspection.     **  The  14  &  15  Vic.  c.  99,  s.  6," 
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saya  Lord  Coleridge  in  this  case,  "  gave  the  Courts  power  to 
order  inspection  in  certain  cases,  limiting  those  cases  by  the 
practice  of  the  Courts  of  Equity.  Between  the  date  of  that 
Statute  and  the  Common  Law  Procedure  Act,  1854,  there 
was  wanting  the  power  of  discovery  to  aid  that  of  inspection. 
The  Common  Law  Procedure  Act,  1854,  s.  50,  gave  that 
power,  and  also  gave  an  additional  power  to  the  Court, 
namely,  upon  the  affidavit  of  the  party,  whether  Plaintiff  or 
Defendant,  answering  the  order  for  discovery,  to  make  such 
further  order  thereon  as  should  be  just."  The  51st  Section 
gives  the  power  of  ordering  interrogatories,  and  the  judicial 
interpretation  of  the  above  Statutes  has  been  influenced,  as 
Lord  Coleridge  observes,  by  "  an  endeavour  to  limit  the  later 
Statute  by  the  earlier  one,  and  to  contend  that  as  the  word 
"discovery"  was  used  in  the  latter,  its  apparently  larger 
powers  must  be  confined  to  the  lesser  powers  given  by  the 
earlier  one;  and,  in  spite  of  occasional  expressions  to  the 
contrary,  a  series  of  cases  has  decided  that  under  the 
Common  Law  Procedure  Act  of  1854,  ^^^  power  and  dis- 
cretion of  the  Courts  (in  compelling  discovery)  are  greater 
and  wider  than  those  entrusted  to  them  under  the  14  &  15 
Vic.  c.  99,  s.  6,  which  authorises  the  Court  to  order  inspection 
according  to  whether  a  Court  of  Equity  would  or  would  not 
grant  discovery." 

The  view  which  the  Courts  of  Law  have  taken  of  their 
powers  of  granting  inspection  of  documents  may  be  gathered 
from  the  following  cases  : — "  First,  then,  the  Common  Law 
Courts  have  a  Common  Law  power  to  order  inspection  of 
certain  documents,  but  they  have  no  power  at  Common  Law 
to  order  discovery.  By  14  &  15  Vic.  c.  99,  s.  6,  the  power 
of  ordering  inspection  was  enlarged.  It  is  not  all  documents 
which  may  be  inspected,  but  only  documents  in  cases  in 
which  previously  to  the  passing  of  the  Act  a  discovery  might 
have  been  obtained  by  filing  a  bill,  or  by  any  other  proceed- 
ings in  Equity."  Per  Willes,  J.,  Hill  \.  Campbell  {ubi 
supra). 
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In  Gomm  v.  Parrait  (26  L.J.  C.P.  279),  a  Plaintiff  claiming 
dower  out  of  property  purchased  by  Defendant  without 
notice,  was  refused  inspection  of  Defendant's  conveyance, 
on  the  ground  that  a  Court  of  Equity  would  not  have  granted 
discovery.  In  Hunt  v.  Hewitt  (21  L.J.  E.  210),  inspection 
was  granted  of  Plaintiff's  books  to  see  if  there  were  any 
entry,  and,  if  any,  what  price  was  charged  as  the  value  of 
the  work  for  which  the  Plaintiff  was  claiming  against  the 
Defendant,  whose  affidavit  in  support  of  the  application 
asserted  that  the  work  was  not  done,  and,  if  so,  was  charged 
for  exorbitantly.  In  Stone  v.  Strange  (34  L.J.  E.  72),  the 
Court  allowed  inspection  of  Defendant's  letters  to  Plaintiff  in 
an  action  for  breach  of  promise  of  marriage ;  and  in  Tape 
v-  Lister  (40  L.J.  Q.B.  87),  a  similar  order  was  made  ;  and, 
notwithstanding  some  earlier  decisions  to  the  contrary,  it 
was  laid  down  in  Price  v.  Harrison  (29  L.J..C.P.  335),  that 
where  a  document  is  relied  on  by  one  side,  whether  stated  in 
the  pleadings  or  not,  the  opposite  party  is  entitled  to  see  it, 
whether  he  be  a  party  to  it  or  not,  and  whether  he  be  other- 
wise interested  in  it  or  not :  per  Willes,  J.  And,  in  the 
same  case,  Erie,  C.J.,  says,  "  if  there  had  been  a  formal 
agreement  between  the  parties  the  Defendant  would  be 
entitled  to  see  it ;  so,  also,  if  letters  are  evidence  of  the 
agreement,  though  not  the  agreement  itself,  in  my  opinion 
they  clearly  fall  within  the  same  rule." 

In  Mahoney  w.  National  Widows  Insurance  Company  (40  L.J. 
C,P.  203),  inspection  was  ordered  of  confidential  reports 
made  at  the  instance  of  the  Defendants  on  the  insurance 
under  which  the  Plaintiff  in  that  case  claimed,  and  in  Fenner 
V-  London  and  South-Eastern  Railway  (41  L.J.  Q.B.  313), 
answers  obtained  to  inquiries  instituted  by  the  Defendants 
were  ordered  to  be  produced  for  the  inspection  of  the 
Plaintiff;  but,  in  Peppiatt  v.  Smith  (^^  L.J.  239),  interro- 
gatories as  to  particulars  of  injuries  suffered  by  Plaintiff 
through  Defendant's  negligence  were  refused.  In  Becker- 
vai&c  v.  Great  Western  Railway  (40  L.J.  C.P.  8),  the  Plaintiff 
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was  not  allowed  to  interrogate  the  Defendants  as  to  the 
cause  of  the  accident  which  was  the  subject  of  the  action. 
And  in  Turner  v.  Goulden  (43  L.J.  C.P.  60),  in  an  action 
against  Defendant  for  negligence  in  making  a  valuation  of 
certain  property  for  the  Plaintiff,  the  latter  was  allowed  to 
interrogate  Defendant  as  to  the  basis  on  which  the  valuation 
complained  of  had  been  made. 

More  recent  decisions,  however,  have  negatived  the  right 
of  a  Plaintiff  to  obtain  from  Defendant  discovery  or 
inspection  of  medical  reports  upon  the  Plaintiffs  condition, 
made  by  direction  of  the  Defendants  {Cossey  v.  London  and 
Birmingham  Railway  Company,  39  L.J.  C.P.  174 ;  Skinner  v. 
Great  Northern  Railway  Company,  43  L.J.  E.  150). 

In  Phillips  V.  Routh  (41  L.J.  C.P.  iii),  the  Court  refused 
to  allow  interrogatories  by  the  Plaintiff  as  to  particulars 
relating  to  the  cause  of  action  obtained  by  the  Defendant 
since  the  commencement  of  the  action  ;  and,  in  Allen  v. 
Brogden  (43  L.J.  C.P.  206),  inspection  of  private  confidential 
letters  between  the  Plaintiffs  written  before  action  was 
refused. 

All  these  cases,  it  will  be  seen,  are  decisions  which  were 
made  prior  to  the  Judicature  Act,  and  the  result  of  them 
appears  to  show  that  disclosure  of  reports  or  letters  con- 
taining particulars  obtained  by  agents  of  the  parties,  whether 
before  or  after  litigation,  was  discountenanced  by  the  Common 
Law  Courts,  notwithstanding  that  Courts  of  Equity  would 
unhesitatingly  grant  such  discovery,  and  although  the 
Common  Law  Courts  claimed  to  possess  larger  powers  of 
discovery  than  were  vested  in  Courts  of  Equity.  The  ex- 
planation probably  is  that  the  Common  Law  Courts  have 
always  exercised  a  very  wide  discretion  in  cases  of  discovery, 
and  have  not  regarded  it  in  any  way  as  a  matter  of  right, 
but  have  been  influenced  in  their  decisions  by  the  circum- 
stances of  each  particular  case. 

Under  the  Judicature  Act,  where  any  distinction  exists 
between  Equity  and  Law,  the  principles  and  practice  of  the 
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former  are  to  prevail  (sect.  25).  In  particular,  in  reference 
to  inspection  and  discovery  it  is  provided  that  any  party  shall 
be  entitled  to  inspection  of  any  document  mentioned  in  any 
pleading  or  affidavit,  on  simply  giving  notice  to  the  party  in 
whose  possession  the  document  of  which  inspection  is  desired 
appears  to  be  (ord.  13,  r.  15)  ;  and  any  party  who  4esires  to 
ascertain  whether  his  opponent  has  any  documents  which 
may  aid  him  in  establishing  his  case  may  obtain  without 
affidavit  an  order  as  of  course  for  such  opponent  to  state  on 
oath  what  documents  he  has  or  has  ever  had  material  to  any 
matter  in  issue  in  the  action  (ord.  13,  r.  11).  This  statute 
introduces  in  effect  the  rule  which  has  prevailed  in  Equity 
since  the  statute  13  &  16  Vict.  c.  86,  and  the  right  of  inspec- 
tion and  discovery  are  now  placed  upon  the  same  footing  in 
all  respects.  The  defendant  or  plaintiff  may  now  be  com- 
pelled in  any  action,  as  soon  as  his  opponent  has  pleaded,  to 
discover  what  documents  he  has  or  has  had  in  his  possession, 
and  to  give  inspection  of  them,  subject  to  any  objection 
which  he  may  make  by  his  affidavit  giving  the  required 
discovery  (see  order  31,  r.  13).  It  is  the  operation  of  these 
enactments  of  the  Judicature  Acts  which  has  been  considered 
by  the  Court  of  Appeal  in  the  case  of  Anderson  v.  The  Bank 
of  British  Columbia  (L.R.  2,  Ch.  D.  644;  45  L.J.,  Ch.  449; 
35  L.T.  76,  24  W.R.  624)  on  appeal  from  a  decision  of  the 
Chancery  Division  of  the  Supreme  Court,  and  in  Bustros  v. 
White  (L.R.  i  Q.B.D.  423  ;  45  L.J.,  Q.B.  642  ;  34  L.T.  835 ; 
24  W.R.  721)  on  appeal  from  the  Queen's  Bench  Division 
of  the  Court,  and  the  result  is  that  the  principles  on  which 
the  Courts  of  Equity  have  hitherto  acted  are  now  adopted  for 
all  the  Courts. 

The  question  in  each  of  these  cases  was  whether  certain 
information  which  had  been  obtained  by  an  agent  of  one  of 
the  parties  with  a  view  to  the  litigation  which  afterwards 
ensued  was  within  the  rule  that  a  man  is  not  bound  to 
disclose  confidential  communications  between  himself  and 
his   solicitor,  or  evidence  which   he   has   obtained  for   the 
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purpose  of  litigation.  The  Divisional  Court  of  Queen's 
Bench,  sustaining  the  refusal  of  the  Judge  at  Chambers,  had 
declined  to  order  the  desired  discovery  in  the  second  of  the 
above  cases,  and  the  Master  of  the  Rolls  had  ordered  it  in 
the  first  case.  The  Court  of  Appeal  upheld  the  decision  of 
the  Master  of  the  Rolls,  and  reversed  that  of  the  Queen's 
Bench  Divisional  Court. 

In  delivering  judgment  in  the  case  of  Anderson  v.  the  Bank 
of  British  Columbia  (the  first  of  these  cases),  James,  L.J., 
says,  **  As  to  the  cases  at  Law,  they  seem  to  have  been 
brought  now,  at  least,  very  much  in  conformity  with  the 
principle  of  the  cases  in  Equity.  They  may  possibly  all  be 
based  upon  this,  which  is  an  intelligible  principle,  that  you 
have  no  right  to  see  your  adversaries*  briefs,"  and  he  shows 
that  a  communication  between  a  principal  and  his  agent 
giving  information  of  the  facts  and  circumstances  of  the  very 
transaction  which  is  the  only  subject-matter  of  litigation  is 
not  of  that  character.  Mellish,  L.J.,  says,  **  Hsfving  regard 
to  the  general  rule  that  the  practice  in  Equity  is  to  prevail, 
and  that  the  nth  rule  of  the  31st  order  is  taken  from  Equity 
practice,  there  can  be  no  doubt  that  the  rules  previously 
existing  respecting  discovery  in  the  Court  of  Chanceiy  are 
now  binding  upon  all  the  Courts."  After  showing  that  the 
desired  discovery  was  not  privileged  as  a  communication 
between  a  client  and  his  solicitor,  he  observes,  **  In  reference 
to  the  question  whether  it  was  privileged  as  being  evidence 
obtained  for  the  purpose  of  litigation,  there  may  be  some 
very  nice  questions,  particularly  when  the  evidence  is  not 
obtained  for  the  direct  purpose  of  being  given  in  the  action, 
but  in  order  that  the  party  who  seeks  it  may  determine 
whether  he  will  defend  or  commence  an  action.  If  the 
information  is  really  and  simply  information  obtained 
respecting  his  evidence,  I  do  not  think  it  necessary  to  give 
my  opinion  on  the  present  occasion  whether  it  would  be 
privileged  or  not.  It  might  be  that  it  would  be  privileged 
just  as  much  if  obtained  before  as  if  it  was  sent  after  the 
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action  was  commenced.      As  a  general  rule,  no  doubt,  a 
person  is  not  bound  to  give  discovery  respecting  that." 

Baggaliay,  L.J.,  in  the  same  case,  after  pointing  out  that 
this  discovery  sought  was  of  facts  known  to  the  defendant's 
agent  as  such  agent,  says,  **  I  can  understand  no  possible 
ground,  consistent  with  the  recognised  principles  on  which 
discovery  is  given  in  suits  in  Equity,  upon  which  the  infor- 
mation afforded  by  the  letter  (of  which  discovery  was  sought) 
can  be  withheld.  It  might .  be  very  different,  indeed,  if  the 
letter  had  contained  certain  matters  not  within  the  know- 
ledge of  the  writer,  or  not  within  his  means  of  information  in 
the  ordinary  discharge  of  his  duties." 

In  the  case  of  Bustros  v.  White  (45  L.J.,  Q.B.  642)  Cock- 
bum,  C.J.,  and  Coleridge,  C.J.,  had  decided  that  corre- 
spondence between  the  plaintiffs  (merchants  in  Liverpool) 
and  Riso  (their  agent  in  Hull),  and  between  the  plaintiffs 
and  their  firm  at  Alexandria,  was  privileged.  The  Court  of 
Appeal,  before  which  the  question  was  argued,  consisted  of 
the  Master  of  the  Rolls,  Kelly,  C.B.,  James,  Mellish,  and 
Baggaliay,  LL^JJ.,  Lush  and  Denman,  JJ.,  and  Pollock,  B., 
and  judgment  was  delivered  by  the  Master  of  the  Rolls  after 
retirement  of  the  Court  to  consider  the  matter. 

The  Common  Law  element  in  the  Court  of  Appeal, 
therefore,  preponderated  in  the  proportion  of  5  to  3,  and  it 
may  reasonably  be  expected  that  due  weight  was  given  to 
the  more  restricted  view  of  the  right  to  discovery  which  had 
been  acted  upon  in  the  Divisional  Court  of  the  Queen's 
Bench  Division.  In  supporting  their  order  before  the  Court 
of  Appeal  the  counsel  for  the  plaintiff  argued  that  the  docu- 
ments in  question  were  privileged  as  being  quasi  professional, 
a  term  under  which  the  rule  relating  to  professional  privilege 
has  been  sometimes  enlarged.  In  giving  judgment  the  Master 
of  the  Rolls  laid  down  the  rule  which  is  henceforth  to  govern 
all  the  branches  of  the  Court  on  this  subject  in  the  following 
words  : — "  By  quasi  professional  privilege  I  understand  this> 
that  the  communication  may  be  protected  when  it  does  not 
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proceed  from  the  solicitor  directly,  but  is  information  sent  at 
his  instance  by  an  agent  employed  by  him,  or  by  his  client 
on  his  recommendation;**  and  he  held  that  the  documents 
in  question  did  not  come  within  that  rule  or  any  other  known 
rule  as  to  privilege. 

The  case  of  Bustros  v.  White  (45  L.J.  Q.B.  642),  is  also 
important  for  having  determined  another  question  which  has 
been  productive  of  much  difference  of  opinion  in  the  Common 
Law  Courts.  As  has  been  observed,  it  has  always  been 
theoretically  a  part  of  the  Common  Law  Jurisdiction  of  the 
Courts  to  grant  inspection  of  documents,  irrespective  of  the 
Statutory  powers  which  have  been  at  various  times  granted ; 
and,  in  some  cases,  it  has  been  considered  that  they  had 
a  discretion  to  refuse  it  where  the  production  would  give  one 
party  an  undue  advantage,  as  if  the  effect  of  the  production 
would  be  to  enable  the  Defendant  to  use  a  document,  not 
directly  Evidence  for  the  Jury,  in  an  indirect  manner  against 
the  Plaintiff,  either  by  founding  upon  it  a  damaging  cross- 
examination,  or  raising  other  topics  of  prejudice  in  relation  to 
it.  And,  in  the  case  of  Bustros  v.  White,  the  desired  discovery 
was  resisted  on  this  ground.  In  giving  judgment,  the 
Master  of  the  Rolls,  said :  "  This  case  raises  a  question  of 
very  considerable  importance,  as  to  whether  under  the 
Judicature  Acts  the  Judge  has  any  discretionary  power  of 
refusing  to  allow  the  inspection  of  documents  by  a  party  to 
the  action,  except  on  the  ground  of  privilege ;  in  other 
words,  whether,  when  the  document  is  not  protected  by 
reason  of  privilege,  the  Judge  can  exercise  any  further  dis- 
cretion. We  think  he  cannot."  After  observing  that  the 
nth  nile  of  the  31st  order-  under  the  Judicature  Act  is 
copied  from  the  31st  section  of  the  Chancery  Improvement 
Act  (15  &  16  Vic.  c.  86),  and  that  it  had  been  held  that  that 
section  did  not  alter  the  right  to  the  production  of  docu- 
ments, and  did  not  confer  any  discretionary  power  on  the 
Judge,  but  that  the  right  remained  unaffected,  and  was  exer- 
ciseable  at  the  option  of  the  parties  where  no  privilege  could 
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be  established,  his  Lordship  said,  *'  Under  the  23th  section 
of  the  Judicature  Act,  if  there  is  any  difference  between  the 
practice  of  the  Courts  of  Law  and  Equity,  the  practice  of 
the  Court  of  Equity  is  to  prevail.  It,  therefore,  lies  upon 
the  party  who  might  have  been  made  a  Defendant  to  a  Suit 
in  Equity,  to  show  something  depriving  the  Plaintiff  of  the 
right  to  discovery  of  documents,  which  the  rules  of  a  Court 
of  Equity  could  give  him,  in  one  or  other  of  the  Judicature 
Acts.*'  After  showing  that  the  letter  in  question  was  not  - 
privileged,  he  adds,  **  if  its  production  is  a  matter  of  right, 
as  we  think  it  is,  it  is  not  now  for  us  to  say  that  the  rule 
applicable  to  it  should  be  extended,  because  it  might  or 
might  not  be  injurious  to  the  party  producing  it  if  it  were 
made  use  of  before  a  jury." 

The  conclusion  to  be  drawn  from  these  cases,  therefore,  is 
that  discovery  is  now  a  matter  of  right,  and  that  inspection 
can  only  be  resisted  on  the  ground  that  the  document  of  " 
which  inspection  is  desired,  is  a  communication  from  or  to 
a  Solicitor  or  his  Agent,  or  that  it  is  evidence  exclusively 
applicable  to  the  establishment  of  the  case  of  the  party 
objecting  to  produce  it. 

In  the  recent  case  of  Orr  v.  Diaper  (46  L.J.  Ch.  41)  it  was 
decided  that  a  Plaintiff  is  entitled  as  of  right  to  this  dis- 
covery before  the  trial  of  the  action,  not  only  from  a 
Defendant  but  from  any  person  possessing  information  that 
may  be  material,  though  no  relief  is  sought  against  such 
person,  that  is,  from  a  possible  witness. 

It  is  to  be  observed  that  two  methods  of  discovery  may  be 
pursued  under  the  Act,  the  first  under  the  13th  Order,  r.  15, 
which  provides  that  any  party  may  give  notice  to  the  other 
party  to  produce  any  document  mentioned  in  any  pleading 
or  affidavits,  or  may  obtain  an  order  as  of  course,  without 
affidavit,  requiring  the  other  party  tq  state  on  affidavit  what 
documents  he  has  or  has  ever  had  material  to  any  matter  in 
issue  in  the  action  (Order  13,  r.  11) ;  or,  secondly,  he  may 
deliver  what  interrogatories  he  chooses  for  the  examination 
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of  such  other  party  (Order  31,  r.  i),  subject,  as  a  check  upon 
his  otherwise  absolute  right  of  delivering  interrogatories,  to 
the  right  of  the  party  interrogated  to  apply  to  a  judge  to 
strike  out  any  interrogatories  which  can  be  shewn  to  be 
scandalous,  or  irrelevant,  or  not  put  bond  fide  for  the 
purpose  of  the  action,  or  if  the  matter  inquired  after  is  not 
sufficiently  material  at  that  step  of  the  action,  or  on  any 
other  ground  (Order  31,  r.  5). 

This  order  has  been  acted  on  in  the  recent  case  of  Mans- 
field V.  Childffrhouse  (46  L.J.  Ch.  30),  in  which  Bacon,  V.C, 
struck  out  interrogatories  filed  by  a  Defendant  for  the 
purpose  of  discovering  whether  Plaintiff,  who  was  seeking 
specific  performance  of  an  alleged  agreement,  had  been 
guilty  of  a  breach  of  trust  in  entering  into  the  alleged 
agreement. 

J.  C.  E.  Weiqall. 


IV.— PATENT     LAW    AMENDMENT. 

ITkURING  the  last  two  Sessions,  Bills  having  for  their 
^  object  the  amendment  and  consolidation  of  the  Law 
relating  to  Patents  have  been  before  Parliament.  It  has 
long  been  admitted  on  all  hands  that  the  law  regulating 
Patents  is  in  a  very  unsatisfactory  condition,  but  up  to  quite 
a  recent  date  it  has  been  a  moot  question  whether  the 
Patent  Laws  should  be  preserved  or  not,  whether  in  fact  it 
would  not  be  to  the  advantage  of  the  community  at  large, 
that  the  patent  monopoly  should  be  altogether  abolished. 
Now  we  do  not  propose  to  discuss  that  question,  because 
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competent  authorities  have,  after  most  careful  consideration, 
arrived  at  the  conclusion  that  the  granting  of  patents  for 
inventions,  under  proper  restrictions,  is  on  the  whole  bene- 
ficial to  the  public.  Moreover,  it  is  proposed  to  remove  the 
chief  objection  that  has  always  been  urged  against  the 
granting  of  patents,  by  putting  patentees  under  an  obliga- 
tion to  grant  licenses. 

If  any  there  be  who  still  think  that  the  amendment  of  the 
Patent  Laws  should  be  tentative  and  gradual,  we  would 
remind  them  of  the  length  of  time  during  which  the  law 
has  remained  in  its  present  admittedly  unsatisfactory  con- 
dition* If  whilst  we  maintained  an  undoubted  superiority 
as  regards  our  staple  articles  of  manufacture  we  could 
afford  to  be  somewhat  indifferent  on  the  subject,  we  can  no 
longer  afford  to  remain  so,  now  that  not  only  is  our 
superiority  as  regards  many  of  our  manufactures  seriously 
questioned,  but,  as  regards  some  of  them,  our  manufacturers 
are  no  longer  able  by  reason  of  the  cost  of  labour  in  this 
country  to  compete  with  manufacturers  abroad.  Though 
we  may  not  have  been  conscious  of  the  extent  to  which  we 
have  been  indebted  to  labour-saving  machines  for  our 
superiority  in  the  past,  we  cannot  fail  to  recognize  the  im- 
portance of  such  machines  to  us  in  the  altered  condition  of 
things.  A  measure,  therefore,  which  may  have  the  effect 
either  of  stimulating  or  retarding  the  production  of  labour- 
saving  machines,  deserves  to  be  carefully  considered,  and  we 
require  no  further  justification  for  calling  public  attention  to 
the  Bill  of  Lord  Cairns  for  consolidating  and  amending  the 
Patent  Law,  which  was  introduced  by  him  into  the  House 
of  Lords  last  Session,  and  will  doubtless  be  re-introduced 
next  Session.  That  Bill  is  founded  in  a  great  measure  upon 
the  recommendations  of  a  Select  Committee  of  the  House 
of  Commons,  which  in  making  its  report  had  the  advantage 
of  the  labours  of  the  Royal  Commission  appointed  in  1865. 
We  do  not  propose  to  enter  upon  a  consideration  of  the 
genera)   provisions   of   the   Bill,   as    for  the  most  part  we 
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think  they  will  be  found  to  recommend  themselves  to  all 
persons  who  have  considered  the  subject.  But  we  do  desire 
to  direct  attention  to  two  of  the  principal  provisions,  which 
we  think  will,  if  left  as  they  at  present  stand,  greatly  militate 
against  the  usefulness  and  completeness  of  the  measure. 
The  one  relates  to  the  granting  of  licenses  by  patentees ; 
the  other,  to  the  cost  of  obtaining  patents.  Amongst  the 
recommendations  contained  in  the  report  of  the  Committee, 
appointed  in  1872,  to  inquire  into  the  law  and  practice,  and 
the  effect  of  grants  of  Letters  Patent  for  inventions,  the 
following  will  be  found,  namely,  **  that  all  Letters  Patent 
shall  contain  a  condition  that  licenses  be  granted  by  the 
patentee  to  competent  persons,  on  fair  conditions,  such 
conditions,  as  well  as  the  fact  of  competency,  to  be 
determined  in  the  event  of  disagreement  by  the  Commis- 
sioners, due  regard  being  had  in  such  determination  to  the 
exigencies  of  foreign  competition."  Now  the  26th  section 
of  the  Lord  Chancellor's  Bill,  which  purports  to  deal  with 
this  recommendation,  is  as  follows : — **  A  patent  shall  be 
liable  at  any  time  after  the  expiration  of  two  years  from  its 
date  to  be  revoked  on  either  of  the  following  grounds : — 
faJ  That  the  patentee  fails  to  use  or  put  in  practice  the  in- 
vention, by  himself  or  his  licensees,  to  a  reasonable  extent, 
within  the  United  Kingdom,  or  to  make  reasonable  efforts  to 
secure  the  use  or  practice  thereof  there,  proof  of  the  con- 
trary whereof  shall  lie  on  him.  (b.)  That  it  is  made  to 
appear  to  the  Lord  Chancellor  that,  in  order  to  ensure  a  proper 
supply  to  the  public  of  articles  produced  under  the  patent, 
or  proper  means  for  the  use  of  the  invention  by  the  public, 
licences  are  necessary,  and  the  patentee  fails  to  grant  licences 
to  proper  persons  requesting  the  same,  on  terms  which  the 
Lord  Chancellor,  having  regard  to  all  the  circumstances  of 
the  case,  deems  reasonable."  Now  it  will  be  seen  that  this 
clause  is  very  far  from  carrying  out  the  recommendation  of 
the  Committee.  The  granting  of  licenses  is  sought  to  be 
secured  by  indirect  means,  instead  of  its  being  made  a  con- 
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dition  in  the  grant  of  a  patent,  that  licenses  shall  be  accorded 
by  tlie  patentee.  Moreover,  the  method  adopted  in  the  Bill 
is  clumsy  and  expensive.  Under  such  a  clause  where  a 
patentee  objects  upon  any  grounds  to  grant  a  license,  the 
person  seeking  to  obtain  one  will  be  driven  to  the 
necessity  of  taking  proceedings  to  revoke  the  patent.  Such 
proceedings  will  necessarily  only  be  instituted  in  cases  where 
the  patent  is  of  very  great  value,  and  by  persons  possessed  of 
considerable  means.  Again,  the  remedy  provided  is  only  to  be 
available  two  years  after  the  date  of  the  patent.  There  can  be 
no  injustice  or  hardship  in  making  it  obligatory  upon  the 
patentee  to  grant  licenses  upon  reasonable  terms,  that  is  to 
say,  upon  such  terms  as  will  secure  to  him  a  fair  remunera- 
tion, and  give  him  an  advantage  in  the  production  of 
patented  articles  over  his  licensees.  And'it  will  doubtless  be 
greatly  to  the  advantage  of  the  public  to  have  the  granting 
of  licenses  made  absolutely  compulsory,  and  do  much  to 
meet  the  objections  of  those  who  are  opposed  to  all  mono- 
polies. The  only  serious  objection  which  can  be  urged 
against  the  carrying  out  of  the  recommendation  of  the  Com- 
mittee is  the  expense  ai\d  difficulty  of  providing  a  competent 
tribunal  to  determine  the  terms  upon  which  licenses  shall  be 
granted,  in  cases  where  the  parties  differ.  But  it  will  rarely 
happen  that  an  appeal  to  any  tribunal  is  necessary.  Once 
make  the  granting  of  licenses  compulsory  and  it  will  soon 
become  a  matter  of  course  for  patentees  to  offer  to  grant 
them  on  fair  terms.  Such  is  the  case  in  America,  where, 
though  the  granting  of  licenses  is  not  made  compulsory  by 
law,  yet  so  strong  has  the  custom  in  favour  of  granting  them 
become,  that  the  refusal  on  the  part  of  a  patentee  to  grant  them 
would  be  found  seriously  to  prejudice  him  in  any  action  he 
might  bring  for  the  infringement  of  his  patent.  The  measure 
is  one  of  vast  importance  to  the  various  industries  of  the 
country.  With  a  surplus  income  derived  from  patents  of 
nearly  £"80,000  per  annum,  the  question  of  expense  cannot 
he  a  formidable  obstacle.  The  difficulty  of  providing  a 
competent  tribunal  cannot  surely  be  insuperable. 
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In  considering  the  question  of  the  cost  of  obtaining  patents, 
and  the  desirability  of  affording  greater  facilities  for  obtaining 
them,  we  cannot  do  better  than  refer  to  what  has  taken 
place  in  America,  where  greater  attention  has  been  paid  to 
the  law  regulating  the  grant  of  patents,  than  in  any  other 
country  in  the  world.  The  remarkable  fertility  of  invention 
which  has  been  exhibited  in  America  is  perhaps  attributable 
to  several  causes.  Amongst  others  may  be  mentioned  the 
system  which  has  grown  up  there  of  granting  licenses,  not 
for  the  manufacture  only  of  patented  articles,  as  in  this 
country,  but  for  the  sale  of  them,  which  gives  to  the  patentee 
a  very  considerable  additional  source  of  profit.  The  chief 
stimulus,  however,  is  undoubtedly  to  be  found  in  the  scarcity 
of  labour  formerly  existing  in  that  country,  which  gave  to  all 
inventions  by  which  manual  labour  could  be  saved  an 
abnormal  value.  Moreover,  it  was  seen  by  the  legislature 
that  the  progress  and  development  of  the  country  in  no  small 
degree  depended  upon  the  success  which  should  attend  the 
efforts  that  were  made. to  dispense  with  manual  labour  ;  and 
everything  possible  was  done  to  foster  a  spirit  of  invention. 
The  patent  laws  were  constantly  subjected  to  amendment 
with  a  view  to  affording  increased  facilities  to  inventors 
and  more  fully  securing  the  benefit  of  patents  to  the 
public.  The  cost  of  obtaining  a  patent,  in  America,  lasting 
over  seventeen  years,  was  made  almost  nominal  as  compared 
with  the  cost  in  this  country.  It  must  be  admitted  that  the 
great  facilities  that  were  afforded  resulted  in  some  evils,  such 
as  the  granting  of  patents  for  frivolous  inventions,  and  an 
undue  sub-division  of  patents.  The  evils  which  grew  up, 
however,  were  for  the  most  part  the  result  of  a  lax  adminis- 
tration of  the  law.  On  the  other  hand,  it  cannot  be  denied 
that  the  facilities  afforded  did  much  towards  overcoming  the 
great  obstacle  to  the  development  of  the  country  presented 
by  the  deficiency  of  labour.  Now  that  owing  to  the  cost  of 
labour  in  this  country  we  have  been  driven  out  of  some  of 
the  markets  of  the  world,  and  have  to  struggle  to  maintain 
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our  position  in  others,  it  behoves  us  to  strive  to  stimulate 
the  spirit  of  invention  which  undoubtedly  exists  in  this 
countr}'^,  by  affording  greater  facilities  to  inventors  so  as  to 
obtain  further  means  of  dispensing  with  manual  labour,  and 
thus  to  place  ourselves  more  nearly  on  an  equal  footing  with 
those  countries  where  labour  is  cheap.  We  cannot  grant 
too  many  patents  to  inventors,  if  only  the  full  benefit  of  their 
inventions  is  secured  to  the  public.  At  present  the  cost  of 
obtaining  protection  for  an  invention  is  such  as  to  be  almost 
prohibitive  to  persons  of  the  artizan  class,  amongst  whom 
the  evidence  taken  by  the  Committee  shows  that  by  far  the 
largest  number  of  inventors  is  to  be  found.  At  present  when 
persons  of  that  class  do  succeed  in  obtaining  protection  for 
their  inventions  it  is  by  the  aid  of  their  employers,  who  in 
numbers  of  cases  are  found  to  monopolize  both  the  credit 
and  profit  resulting  from  the  invention.  The  whole  of  the 
stamp  duties  payable  in  America  in  respect  of  a  patent 
lasting  over  seventeen  years  scarcely  amounts  to  one-third 
the  sum  required  to  be  paid  during;  the  first  year  in  this 
country:  and  we  believe  the  office  charges  are  much  less  in 
America  than  here. 

Lord  Cairns  does  not  in  either  of  his  Bills  propose  to 
lower  any  stamp  duties  on  Patents.  He  told  us,  on  intro- 
ducing his  Bill  of  1875,  that  both  the  Royal  Commission 
and  the  Committee  were  opposed  to  the  lowering  of  fees.  It 
should  be  remembered,  however,  that  the  Royal  Commission 
sat  in  1865,  and  the  Committee  in  1872.  Even  at  the  latter 
date,  the  effect  of  the  increased  cost  of  labour  upon  our 
various  industries  had  not  been  fully  realized.  The  Royal 
Commission  appears  to  have  been  impressed  with  the  idea 
that  the  number  of  applications  for  patents  was  already 
large  enough,  and  that  to  increase  the  number  would  only 
be  to  add  to  the  obstructions  in  the  way  of  manufacturers. 
They  do  not  appear  to  have  taken  into  account  the  number 
of  applications  that  entirely  fail,  and  the  enormous  number 
of  patents,  amounting  to  seventy  per  cent,  of  the  whole 
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number  granted,  that  are  allowed  to  expire  at  the  end  of  the 
third  year  owing  to  the  fifty  pounds  stamp  duty  which  is 
then  required  to  be  paid.  The  obstructive  element  in  patents, 
it  is  to  be  observed,  will  be  greatly  diminished,  if  not  alto- 
gether removed,  by  making  the  granting  of  licenses  compul- 
sory. It  must  not  be  forgotten,  too,  that  the  effect  of  the 
examination,  to  which  now  for  the  first  time  it  is  proposed  to 
subject  all  applications  for  patents,  will  be  to  greatly 
diminish  the  number  granted.  It  is  sometimes  urged  as 
an  objection  to  the  affording  of  any  facilities  for  obtaining 
patents,  that  they  are  sometimes  made  use  of  for  adver- 
tising purposes.  If  such  be  the  case,  it  is  not  a  serious  evil; 
and  it  is  one  which  the  imposition  of  heavy  stamp  duties 
will  have  but  little  effect  in  preventing.  The  class  of  per- 
sons who  adopt  that  expensive  mode  of  advertising  can 
much  better  afford  to  pay  high  stamp  duties  than  the 
generality  of  inventors.  Seeing  that  the  matter  is  one 
affecting  the  prosperity  of  the  country,  any  additional  ex- 
pense which  may  be  caused  by  an  increased  number  of 
applications  for  patents  will  not  be  deemed  of  much  moment, 
more  especially  ^s  there  is  a  large  surplus  income  derived 
from  patents.  In  advocating  the  lowering  of  the  stamp 
duties  payable  in  respect  of  patents,  we  do  not  propose  to 
alter  the  amount  of  those  payable  at  the  end  of  three  and 
seven  years,  namely,  £50  and  jf  100,  because  they  not  only 
add  to  the  revenue,  but,  as  we  think,  effect  a  beneficial 
weeding,  and  that  too,  for  the  most  part,  without  causing 
hardship  or  injustice.  By  the  end  of  its  third  year,  the 
value  of  a  patent  is  in  the  great  majority  of  cases  fully 
ascertained,  and  the  payment  of  the  ^^50  stamp  duty,  if 
made,  works  no  hardship  or  injustice  on  the  patentee.  But 
such  is  far  from  being  the  case  with  respect  to  the  earlier 
payments.  They  have  to  be  made  at  a  time  when,  as 
regards  most  inventions,  it  is  impossible  to  ascertain  their 
real  merit  and  value.  The  consequence  is  that  the  invest- 
ment of  money  in  obtaining  a  patent  partakes  very  often 
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of  the  nature  of  a  speculation.  It  must  not  be  forgotten, 
too,  that  the  cost  of  preparing  the  specification  and  other 
things  requisite,  in  order  to  obtain  a  patent,  generally 
amounts  to  no  inconsiderable  sum. 

The  Committee,  in  their  Report,  content  themselves  with 
a  recommendation,  "  That  the  duties  payable  on  patents 
shall  be  so  adjusted,  as  to  encourage  inventors  to  the  utmost 
to  make  known  their  inventions."  It  will  be  found,  how- 
ever, on  referring  to  their  Report,  that  almost  all  the  persons 
who  gave  evidence  on  the  subject,  were  of  opinion  that  the 
earlier  payments  should  be  reduced. 

C.  E.  Brunskill  Cooke. 


\\— THE  PUBLIC  RIGHT  OF  NAVIGATION. 

{Continued  from  the  November  Number.) 

rpHE  next  element  of  the  public  right  of  navigation,  is  the 
■^  right  to  moor  for  the  purpose  of  loading  and  unloading. 
This  right  is  clearly,  within  reasonable  limits,  essential  for 
the  convenience  of  trade  and  commerce,  and  its  existence  is 
firmly  established  by  authority.  But,  of  all  the  rights 
forming  the  public  right  of  navigation,  this  is  the  one  most 
difficult  to  deal  with,  both  on  account  of  the  vagueness 
which  must  necessarily  attach  to  the  definition  of  a  right, 
including  within  its  limits  such  widely  different  acts  as  the 
loading  of  a  small  boat  or  barge,  occupying  but  a  few 
minutes  time,  and  the  loading  of  large  steamers  occupying, 
perhaps,  many  days,  and  also  on  account  of  the  coincidence 
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of  great  temptation  to  abuse  the  right,  with  great  facilities 
for  doing  so,  to  the  serious  annoyance  and  inconvenience  of 
the  public  passing  and  repassing  along  the  river,  and  of  the 
riparian  proprietors,  who  cannot  always  be  engaged  in 
litigation  to  restrain  the  selfish  encroachments,  varying,  as 
they  must  do  from  day  to  day,  from  serious  to  slight,  of 
persons  eager  to  obliterate,  when  it  can  be  done  with 
impunity,  the  boundaries  between  memp  and  tuufn. 

The  right  to  moor  for  the  purpose  of  loading  and  unloading 
is,  without  doubt,  not  locally  unlimited.  It  must  be  exer- 
cised in  convenient  and  reasonable  places,  having  regard  to 
the  due  exercise  of  the  other  public  rights  over  the  river. 
A  person,  for  example,  cannot  moor  his  vessel  in  the 
centre  of  the  channel  along  which  ships  passing  and  repassing 
usually  sail.  That  would  plainly  be  an  unreasonable  place. 
So  a  person  cannot  moor  his  ship  in  a  mooring-berth, 
where  some  other  person  is  in  the  habit  of  mooring  his 
ships.  It  would  be  unreasonable  to  fix  upon  the  exact  spot 
which  another  person  is  in  the  habit  of  using,  even  although 
it  may  not  at  the  moment  be  actually  occupied  by  him. 
Theoretically  speaking,  if  that  spot  were  in  a  part  of 
the  river  convenient  and  proper  for  mooring,  each  person 
would  have  an  equal  right  to  moor  there,  but  the  exercise  of 
these  several  rights  would  be  practically  impossible.  If,  in 
such  a  case,  no  public  or  practical  reasons  existed  why  the 
first  occupant  should  not  be  left  in  possession  of  his  usual 
mooring  place,  the  others  finding  accommodation  in  some 
other  place  reasonably  suitable  for  their  purposes,  the 
solution  of  the  difficulty  would  probably  be,  without  difficulty, 
obtained  by  a  sensible  verdict  of  a  jury,  or  a  like  decision  of 
a  judge. 

The  right  to  moor  must  be  exercised  so  as  to  occupy  the 
portion  of  the  river  in  which  the  vessel  is  moored  only  for  a 
reasonable  time.  "  To  moor  a  floating  storehouse,  or  vessel, 
for  the  receiving  and  delivery  of  goods  or  merchandize  in  any 
public  river  *  *  *  is  such  a  permanent  appropriation  and 
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exclusive  occupation  of  a  public  river,  and  such  an  obstruc- 
tion thereof  to  its  free  and  common  use  as  to  be  indictable 
as  a  public  nuisance.***  But  there  could  be  no  objection,  in 
principle,  to  one  person  occupying  a  particular  mooring 
place  by  a  constant  succession  of  ships,  so  that  the  portion 
of  the  river  so  occupied,  would,  in  fact,  be  permanently 
obstructed.  The  public  benefit,  for  which  the  right  is  created 
is  secured,  and  the  right  is  not  unreasonably  exercised,  if  no 
single  ship  takes  longer  time  to  load  or  unload  than  is 
reasonable;  and  it  cannot  matter,  so  far  as  the  exercise  of 
the  public  right  is  concerned,  whether  or  not  all  the  ships 
belong  to  one  person. 

There  are  only  two  parts  of  a  river  where  a  ship  can  be 
conveniently  moored,  namely,  in  the  part  between  the  edge 
of  the  usual  navigating  channel  and  low  water  mark,  and 
alongside  the  banks  or  wharves.  The  public  right  of 
navigation  certainly  includes  the  right  to  moor  in  the 
former  part.  In  the  case  of  the  Attorney-General  v.  PhilpoU^ 
decided  so  long  ago  as  8  Ch.  i,  an  information  against 
certain  persons  in  respect  of  an  alleged  purpresture  in  the 
Thames,  stated  "  that  the  defendants  had  lately  encroached 
upon  the  soil  of  the  king,  and  had  thereby  stopped  the  course 
of  the  river,  and  rendered  it  less  convenient  for  shipping  and 
for  their  mooring  in  the  pooL^'f 

It  is  equally  certain  that  a  riparian  proprietor  has  a  right 
to  moor  vessels  alongside  his  wharf,  for  the  purpose  of 
loading  and  unloading  them.  But,  in  doing  so,  he  is  not 
exercising  the  public  right  of  navigation  only.  He  is  exer- 
cising two  rights,  the  one  his  private  right  of  access  to  and 
of  landing  on  his  wharf,  and  the  other,  the  public  right  of 
navigation,  which  enables  him  to  justify  the  mooring  of  his 

•  Angell,  on  Tidal  Waters,  p.  118. 

j  Cited  in  the  Bep«rt  of  Attorney -Qerural  v.  Riehardi^  2  Ansl.  603.  The 
*'  poc'l  "  ia  that  part  of  the  rirer  Thames,  between  the  edge  of  the  usual  navigat- 
irjK  cbfttmcl  and  low  water  mark,  which  lie«  betwceu  London  Bridge  and 
Cucltrold  s  Point. 
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vessel  as  against  all  persons,  merely  seeking  to  exercise 
the  right  of  passage,  to  whom  alone  his  vessel,  when  moored, 
can  be  a  physical  obstruction.  As  regards  them,  it  is  a 
"  legal  preoccupation  "  of  that  portion  of  the  channel. 

But  does  the  pubUc  right  of  navigation  give  all  persons 
a  right  to  moor  their  vessels  alongside  the  banks  of  the  river, 
so  as  to  overlap  either  wholly  or  partially,  a  private  wharf, 
without  the  consent  of  the  owner  of  the  wharf?  Such  a 
right  is  prima  facie  so  unreasonable,  and  its  exercise  would 
be  so  injurious  to  riparian  owners,  and  detrimental  to  the 
convenient  carrying  on  of  trade  and  commerce  on  navigable 
rivers,  that  either  strong  and  explicit  authority  would  be 
required  to  establish  its  existence  as  a  common  law  right,  or 
a  person  claiming  it  would  need  to  show  a  paramount 
necessity  and  long-established  usage,  to  support  it  as  a  right 
acquired  against  the  injured  riparian  owner  by  custom.  But 
there  is  no  single  trace  of  any  such  right  ever  having  existed, 
or,  indeed,  ever  having  been  claimed  as  part  of  the  public 
right  of  navigation,  until  the  decision  of  the  Lords  Justices 
in  the  case  of  Lyon  v.  The  Fishmongers  Company,*  (now 
reversed  by  the  House  of  Lords),  suggested  to  people  with 
small  water  frontages  that  they  need  not  be  very  particular 
as  to  the  size  of  the  vessels  they  used,  because,  if  they  over- 
lapped the  adjoining  wharf,  they  would  merely  be  exercising 
the  public  right  of  mooring  for  the  purpose  of  loading  and 
unloading.  "A  man,"  said  Mellish,  L.J.,  **  having  a  mere 
right  of  way,  the  narrowest  possible,  down  to  the  water 
edge,  has  as  much  right  as  the  owner  of  the  most  extensive 
riparian  property  to  the  reasonable  use  of  any  portion  of  the 
navigable  river,  for  the  purpose  of  loading  or  unloading 
goods,  or  embarking  or  disembarking  passengers."  And, 
again,  "  a  coal  barge  in  the  Thames  unloads  at  a  wharf,  but 
it  loads  from  a  collier  in  the  pool,  and  it  lies  alongside  the 
ship  to  load  in  exercise  of  precisely  the  same  right  as  when 

•  L.R.  10  Ch.  App.  679.    1  App.  Gas.  662. 
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it  lies  alongside  the  wharf  to  unload."  But,  although  the 
above  passages  would  seem  to  imply  that  the  right  to  moor 
alongside  a  wharf  is  nothing  more  than  a  part  of  the  public 
right  of  navigation,  and,  therefore,  exerciseable  without 
reference  to  the  ownership  of  the  wharf  frontage,  there  are 
other  passages  showing  that  Lord  Justice  Mellish  did  not 
mean  to  go  so  far  in  giving  to  all  persons  such  a  **  hateful 
privilege  of  vexing  their  neighbours.**  **  We  cannot  find," 
he  said,  ''  any  authority  to  the  effect  that  the  riparian  pro- 
prietor whose  property  terminates  at  high  water-mark,  has 
any  greater  rights  over  the  river,  or  the  shore  between  high 
and  low  water,  than  any  one  else,  except  this  :  that  the  fact 
of  his  being  the  owner  of  private  property  immediately 
adjoining  the  shore  of  the  Crown,  enables  him  to  go  on  the 
shore  for  the  purpose  of  embarking  and  disembarking  from 
vessels  on  the  river  at  parts  of  the  shore  where  other  persons 
cannot  get;  and  at  high  water,  if  the  water  comes  up  to  his 
property^  he  can  bring  a  vessel  close  up  to  his  property,  and  so 
use  An  property  as  a  wharf  for  the  loading  or  unloading  of 
gooils**'  The  right  to  bring  a  vessel  close  up  to  a  wharf,  is 
there  treated  as  a  right  which  can  only  be  possessed  by  the 
owner  of  the  wharf;  but  Lord  Justice  Mellish,  while  appa- 
rently admitting  the  existence  of  that  right  as  one  possessed 
only  by  the  owner  of  the  wharf,  thought  that  it  was 
merely  pait  of  the  public  right  of  navigation,  and,  as  such, 
extinguishable  by  the  license  of  the  Conservators  of  the 
Thames,  The  House  of  Lords,  however,  as  we  shall  presently 
see,  have  decided  that  one  element  at  least  of  the  right 
in  question,  namely,  the  right  of  access,  is  a  private  right. 

If  the  right  to  moor  alongside  private  wharves  for  the 
purpose  of  loading  or  unloading,  is  part  of  the  public  right 
of  narigation,  it  must  have  been  part  of  the  right  originally 
yielded  to  the  public  by  the  policy  of  the  law,' for  the  benefit 
of  trade  and  commerce.  But  what  benefit  could  possibly  have 
been  conferred  upon  commerce  by  the  existence  of  such  a 
right  ?      Although,   by  the   civil    law,    the    public    appear 
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to  have  had  a  right  to  land  on  the  banks  of  navigable 
rivers,*  the  case  of  Ball  v.  Herbert  f  decided,  once  and 
for  ever,  that  no  such  right  was  known  to  the  English 
Law.  If,  then,  the  public  had  no  right  to  land  them- 
selves, or  their  goods,  what  possible  object  could  be 
served  by  allowing  them  to  moor  alongside  ?  The  public 
facilities  for  loading  and  unloading  were  ample,  without 
creating  any  such  inequitable  and  useless  right.  A  person 
who  owned  a  wharf  could  moor  there  such  vessels  as  he  had 
proper  accommodation  for,  and,  for  all  other  vessels  he 
could,  like  the  rest  of  the  public  who  did  not  care  to  purchase 
a  river  frontage,  use  a  public  wharf  or  moor  in  the  pool, 
which  was,  in  fact,  the  common  way  of  mooring.  The  most 
extensive  right  of  mooring  which  can  be  exercised  in  the 
pool,  IS  a  right  to  moor  for  the  purpose  of  loading  and 
unloading,  and  it  would  be  unreasonable  that  the  public 
should  actually  have  an  equally  extensive  right  to  moor 
alongside  a  private  wharf. 

The  cases  contain  little  that  bears  directly  upon  the  point, 
whether  the  public  right  of  navigation  includes  a  right  to 
moor  alongside  a  private  wharf  so  as  to  overlap  it,  but  they 
establish  clearly  that  riparian  proprietors  have  a  private 
right  of  access  to  their  property  ;  and,  if  that  be  so,  it  follows 
that  the  public  right  of  navigation  cannot  include  a  right  to 
moor,  so  as  to  destroy  that  right  of  access.  The  public 
right  must  end  where  the  private  right  begins,  and  there  is 
ample  and  recent  authority  supporting  and  defining  the 
private  right,  while  the  extension  in  question  of  the  public 
right  is  condemned  by  reason  and  unsupported  by  authority. 

In  the  case  of  Stephen  v.  Costor,X  the  plaintiff,  a  wharfinger, 
sued  to  recover  wharfage  and  cranage  dues,  in  respect  of  part 

•  Riparam  qnoqne  nsus  pablicns  est  jnris  gentinm,  eicut  ipgius  fluminifl. 
Itaqne  nuTem  ad  eas  adplicare,  fanes  arboribus  ibi  natis  religare,  onns  aliqnod 
in  hifl  reponere,  cnilibet  liberam  est,  siont  per  ipsnm  flamen  navigare/' — Jiust. 
Inst.  Lib.  2,  Tit.  1,  §  4. 

t  8  T.R.  253.  I  3  Burr.  1408. 
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of  the  cargo  of  a  barge  which  had  been  moored  alongside  and 
fastened  to  his  wharf.  Part  of  the  cargo  had  been  unloaded 
and  landed  upon  the  wharf,  and  dues  paid  in  respect  of  it; 
but,  while  that  was  being  done,  another  part  of  the  cargo 
was  being  put  into  lighters  from  the  other  side  of  the  barge, 
and  carried  away  on  board  these  lighters.  The  plaintiff 
claimed  dues  in  respect  of  that  latter  portion  of  the  cargo, 
but  the  Court  decided  in  favour  of  the  defendant ;  basing 
their  judgment,  however,  solely  upon  the  form  of  the  action 
and  the  construction  of  the  Act  of  Parliament  which 
authorized  the  plaintiff  to  claim  dues.  Lord  Mansfield,  in 
his  judgment,  expressly  negatives  the  existence  of  a  common 
law  right  to  moor  in  such  a  way  as  to  overlap  or  obstruct 
the  access  to  a  wharf.  **  If  "  he  said,  "  an  injury  has  been 
done  to  the  wharfingers  by  lying  before  their  wharfs  or  by 
fastening  the  vessel  to  it,  without  right,  or  in  any  way  what- 
ever they  may  have  their  remedy  in  another  method,  but  not 
under  this  Act  of  Parliament."  And,  again,  "  a  wharfinger 
has  his  remedy  in  damages,  as  he  had  before  the  Act,  if  the 
vessel  should  colon rably  come  and  lie  before  his  wharf,  or 
moor  or  fasten  to  it,  without  intention  of  loading  or  unloading 
upon  it,"  which,  under  the  Act,  he  had  a  right  to  do  on 
payment  of  the  dues  exigible. 

The  case  of  Wyatt  v.  Thompson  *  is  a  strong  authority 
against  the  existence  of  any  common  law  right  to  moor,  so 
as  to  interfere  with  the  access  to  a  private  wharf.  That  was 
an  action  of  trespass  for  cutting  the  mooring  rope  of  the 
plaintiff's  barge,  which  had  been,  without  consent,  fastened 
to  the  defendant's  wharf  in  the  Thames  ;  and  the  plaintiff, 
in  his  replication  to  the  defendant's  plea,  that  the  barge  was 
wrongfully  fastened  and  moored  to  his  wharf,  justified 
his  trespass  by  alleging  a  custom  for  all  the  king's 
subjects  sailing,  rowing,  and  passing  by  and  with  their 
barges  upon  the  said  river,  during  the  time  of  low  water, 

•    1  Esp.  252. 
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to  moor  and  fasten  their  barges  by  ropes  to  any  wharf 
most  convenient  for  that  purpose,  and  to  keep  them 
so  moored  until  high  water,  leaving  sufficient  room 
during  the  time  of  such  mooring  and  fastening  for  all 
persons  having  occasion  to  use  the  said  wharves.  Lord 
Kenyon  thought  that  the  witnesses  had  proved  the  custom 
pleaded,  and  the  jury  found  **  That  the  custom  of  mooring 
barges  at  low  water  is  for  one  tide  at  the  piles  in  front  of  the 
wharf,  and,  if  there  are  no  piles,  the  custom  does  not  allow 
the  barges  to  moor  at  the  wharf  unless  through  distress." 
Now,  if  there  existed  a  common  law  right  to  anchor  or  to 
moor  the  barge  in  a  place  where  it  obstructed  the  access  to 
a  wharf,  there  would  have  been  no  necessity  for  the  plaintiff 
to  rely  upon  a  custom. 

There  is  an  anonymous  case  reported  in  a  foot  note  in 
I  Camp.  517,  but  the  report  is  so  imperfect  that  it  is  scarcely 
a  trustworthy  authority.  It  was  an  action  for  disturbing  the 
plaintiff's  fishery  in  the  Tweed,  by  mooring  a  ship  "  against 
a  rock  on  the  bank  of  the  river  where  she  delivered  her 
cargo  ;*'  and  was,  therefore,  a  conflict  between  a  person 
exercising  the  primary  right  of  navigation,  and  another 
seeking  to  protect  the  subordinate  right  of  fisbeiy,  bdth  being 
public  or  common  rights.  The  rock  where  the  defendant's 
ship  had  moored  seems  to  have  been  a  usual  mooring  place, 
and  the  riparian  proprietor  probably  consented  to  the  vessel 
being  moored,  as  it  is  clear  that  without  his  consent  the 
goods  could  not  have  been  landed  as  they.  were.  Wood,  B., 
in  giving  judgment  in  favour  of  the  defendant,  said,  **  A 
navigable  river  is  a  public  highway,  and  all  persons  have 
a  right  to  come  there  in  ships,  and  to  unload,  moor,  and  stay 
there  as  long  as  they  please.  Nevertheless,  if  they  abuse 
that  right  so  as  to  work  a  private  injury,  they  are  liable  to 
an  action.  *  *  *  The  only  case  I  remember  like  this,  was 
where  a  man  obstinately  refused  to  move  his  ship  from 
opposite  a  wharf,  although  it  would  have  been  just  the  same 
if  he  had  moved  a  little  one  way  or  the  other ;  and,  there- 
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fore,  he  abused  his  right,  and  the  plaintiff  recovered."  The 
case  he  refers  to,  seems  to  have  been  one  where  a  ship  was 
moored  in  the  pool  opposite  a  wharf,  where  there  is  no 
doubt  a  public  right  to  moor,  but  one  which  must  be  exer- 
cised reasonably,  and  with  due  regard  to  the  convenience  of 
the  riparian  owners,  as  of  the  rest  of  the  public. 

In  the  case  of  Rex  v.  Russelly*  Holroyd,  J.,  in  the  course  of 
his  judgment,  says,  **  The  defendants  getting  their  coals  by 
a  proper  access  to  and  upon  the  river,  would  have  a  right  to 
load  ships  lying  and  continuing  in  the  river  for  that  purpose 
by  the  means  of  keels,  although  the  doing  so  might  be  a 
temporary,  and  by  doing  it  successively  to  different  ships, 
might  be  a  continued,  though  not  totals  obstruction  or  incon- 
venience to  the  navigation.  And  there  would  be  a  right  to 
keep  the  ships  and  keels  in  the  river  for  that  purpose  in 
convenient  and  proper  places^  at  times  not  confined  to  the  times 
of  their  being  in  actual  use.**  A  right  to  moor  in  convenient 
and  proper  places,  is  a  very  different  thing  from  a  right  to 
moor  in  such  a  manner  as  to  overlap  a  private  wharf,  and 
deprive  its  owner  of  his  right  of  access  to  any  part  of  his 
wharf  frontage. 

But,  let  us  deal  for  a  moment  with  the  question  from  the 
other  point  of  view,  that,  namely,  which  negatives  the 
existence  of  a  public  right  to  moor  alongside  a  private  wharf 
without  the  consent  of  its  owner,  by  proving  the  existence  of 
a  private  right  of  access  to  the  wharf  which  would  be  interfered 
with  by  the  exercise  of  any  such  public  right.  The  existence 
of  the  right  in  question  may  be  disproved,  either  by  showing 
that  the  public  right  of  navigation  does  not  include  it,  or  by 
showing  that  the  private  rights  possessed  by  the  riparian 
proprietors  do  exclude  it. 

The  earliest  and  most  important  case  is  that  of  Rose  v. 
Groves,\  which  has  recently  been  explained  and  approved  by 
the  House  of  Lords. t     That  was  an  action  brought  by  the 

•  6  B.  <fe  C.  5G6.  t  5  M.  S:  G.  613. 

\  Lyon  V.  The  Fixhmonyer.^Conqhiny.     1  App.  Oas.  662. 
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owner  of  a  tavem  abutting  on  the  river  Thames  against  the 
defendant  for  obstructing  the  access  to  the  tavern  by  floating 
timber  on  the  river,  which  drifted  opposite  and  against  the 
plaintiffs  premises.  There  was  no  dispute  in  that  case, 
that  the  defendant  had  a  right,  as  one  of  the  public,  to 
float  timber  on  the  river.  In  the  course  of  the  argument, 
Erskine,  J.,  said,  "The  defendants  had  a  right  to  float 
timber  on  a  navigable  river."  The  jury  found  a  verdict  for 
the  plaintiff,  and  the  case  then  came  before  the  Court  on  a 
motion  for  a  rule  to  arrest  judgment,  which  was  refused.  In 
the  course  of  the  argument,  Maule,  J.,  said,  "This  is  not  an 
action  for  obstructing  the  river,  but  for  obstructing  the  access 
to  the  plaintiffs  house."  And  the  judgment  of  Maule,  J.,  is 
explicit  on  the  point  that  a  riparian  owner  has  a  private  right  of 
access  to  his  premises,  with  which  the  public  right  of  naviga- 
tion does  not  and  cannot  interfere.  "  The  declaration,"  he 
says, "  states  in  substance  that  the  defendant  had  placed  timber 
upon  the  river  in  such  a  manner  as  to  prevent  customers 
coming  to  the  plaintiff''s  house.  That  is  an  injury  to  the 
plaintiff  with  which  the  public  have  nothing  whatever  to  do." 
No  doubt  the  defendant  could  have  floated  his  timber  in  the 
pool,  although  it  would  have  had  the  effect  of  seriously 
diminishing  the  convenient  approach  to  the  plaintiff's  house, 
for  the  only  question  would  then  have  been  whether  the 
place,  time,  and  conditions  of  floating  it  were  reasonable. 
But  it  was  floated  so  as  to  prevent  access  to  the  plaintiffs 
premises  for  a  short  space  of  time  at  high  water,  just  as  a 
ship  moored  alongside  a  wharf  prevents  access,  while  so 
moored,  to  such  part  of  the  wharf  as  it  overlaps. 

In  the  case  of  Kearns  v.  The  Cordwainers  Company  *  the 
distinction  between  the  right  of  convenient  approach  to 
water-side  premises  and  the  right  of  access  to  the  same  pre- 
mises is  the  basis  of  the  decision  of  the  Court.  The  question 
raised  in  that  case  was  whether  a  license  granted  by  the 

•  6  C.  B.  (N.8.)  388. 
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Consev^ators  of  the  Thames  to  a  riparian  owner  to  erect  a 
wharf  and  jetty  projecting    into   the  river  in  front  of  his 
premises   would   protect  the  licensee  from   all  proceedings 
in  respect  of  the  erection.     The  Thames  Conservancy  Act, 
1857  (20  Sc  21  Vict.,  cap.  147,)  sec.  53,  gives  the  Conserva- 
tors power  to  license  certain  erections  in  the  river,  although 
the  public  right  of  navigation  should  be  obstructed  thereby, 
but  it  was  argued  that  they  had  no  such  power  to  interfere 
with  private  rights.     The  Court  thought  that,  for  the  pur- 
poses of  the  case  before  them,  it  was  unnecessary  to  decide 
that  point,  because  no  private  right  was  then  interfered  with, 
holding  that  the  license  in  question  was  valid  because  "  the 
erection  which  the  Conservators  are  about  to  authorize  is 
not  one  which  is  immediately  brought  into  contact  with  or 
can  directly  interfere  with  the  access  to  the  premises  of  the 
adjoining  owners.      The  whole  interference  which  can  be 
made  matter  of  complaint   is  simply  the   commodious  ap- 
proach to  the  premises  by  means  of  the  river."     So  far  as 
the  judges  in  that  case  expressed  opinions  upon  the  nature 
of  a  riparian  owner's  right  of  access  they  are  now  discredited 
and   overruled.       Speaking   of    it   in   Lyon   v.   Fishmongers 
Company  the  Lord  Chancellor  said,  "  There  was  no  adjacent 
owner  before  the  Court,  and  the  Court  proceeded  upon  the 
supposition  of  what  might  be  said  for  or  against  those  who 
were  not  there  to  argue  their  own  case.     I  cannot,  therefore, 
look  upon  the  expressions  of  the  learned  Judges  in  that  case 
as  entitled  to  the  same  weight  as  if  they  had  been  made  after 
an  actual  issue  of  right  had  arisen.** 

So  in  the  Attorney  General  v.  The  Conservators  of  tJte 
Thamest*  Lord  Hatherley,  then  Vice-Chancellor,  based  his 
decision  upholding  the  validity  of  a  license  to  make  certain 
erections  in  the  channel  of  the  river  expressly  upon  the  fact 
that  the  erections  in  question  merely  rendered  the  public 
right    of   convenient    approach  to    the    relator's    premises 

•  1  H.  &  M.  1. 
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less  commodious  leaving  the  private  right  of  access 
untouched.  But  he  fully  recognizes  the  existence  of 
a  private  right  of  access.  "  I  apprehend,"  he  says, 
'*  that  the  right  of  the  owner  of  a  private  wharf,  or 
of  roadside  property,  to  have  access  thereto  is  a  totally 
different  right  from  the  public  right  of  passing  and  repassing 
along  the  highway  or  the  river,  and  it  would  be  the  height  of 
absurdity  to  say  that  a  private  right  is  not  interfered  with, 
when  a  man,  who  has  been  accustomed  to  enter  his  house 
from  a  highway,  finds  his  doorway  made  impassable,  so  that 
he  no  longer  has  access  to  his  house  from  the  public  high- 
way. This  would  equally  be  a  private  injury  to  him  whether 
the  right  of  the  public  to  pass  and  repass  along  the  highway 
were  or  were  not  at  the  same  time  interfered  with.  .  .  . 
Independentiy  of  the  authorities  it  seems  to  me  quite  clear 
that  the  right  of  a  man  to  step  from  his  own  land  on  to  a 
highway  is  something  quite  different  from  the  public  right  of 
using  the  highway.  The  public  have  no  right  to  step  on  to 
land  of  a  private  proprietor  adjoining  the  road.  And  though 
it  is  easy  to  suggest  metaphysical  difficulties  when  an 
attempt  is  made  to  define  the  private  as  distinguished  from 
the  public  right,  or  to  explain  how  the  one  could  be  infringed 
without  at  the  same  time  interfering  with  the  other,  this 
does  not  alter  the  character  of  the  right." 

In  the  case  of  Lyon  v.  The  Fishmongers  Company^  the 
plaintiff  claimed  an  injunction  to  restrain  the  defendants 
from  acting  upon  a  license  of  the  Conservators  of  the  Thames 
to  extend  their  wharf  so  as  to  block  up  the  access  to  one 
side  of  the  plaintiff's  wharf.  It  was  argued  for  the  defendants 
that  there  was  no  such  right  in  existence  as  a  private  right 
of  access  to  a  wharf,  and  as  for  the  public  right  of  naviga- 
tion which  the  plaintiff  had  been  in  the  habit  of  exercising 
when  he  moored  his  craft  alongside  his  wharf,  it  had  been 
extinguished  by  the  license  of  the  Conservators.  Vice- 
Chancellor  Malins  granted  the  injunction,  but  the  Lords 
Justices  reversed  his  decision.     The  House  of  Lords  have, 
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however,  recently  reversed  the  decision  of  the  Lords  Jus- 
tices. Their  Lordships  held  that  the  right  of  a  riparian 
proprietor  to  have  access  to  and  from  his  property 
and  the  river  is  a  private  right  entirely  distinct  from  the 
public  right  of  navigation.  **  Unquestionably/'  said  the 
Lord  Chancellor,  **  the  owner  of  a  wharf  on  the  river  bank 
has,  like  every  other  subject  of  the  realm,  the  right  of 
navigating  the  river  as  one  of  the  public.  This,  however,  is 
not  a  right  coming  to  him  qud  owner  or  occupier  of  any  lands 
on  the  bank,  nor  is  it  a  right  which,  per  se,  he  enjoys  in  a 
manner  different  from  any  other  member  of  the  public.  But 
when  this  right  of  navigation  is  connected  with  an  exclusive 
access  to  and  from  a  particular  wharf  it  assumes  a  very 
different  character.  It  ceases  to  be  a  right  held  in  common 
with  the  rest  of  the  public,  for  other  members  of  the  public 
have  no  access  to  or  from  the  river  at  the  particular  place  : 
and  it  becomes  a  form  of  enjoyment  of  the  land  and  of  the 
river  in  connection  with  the  land,  the  disturbance  of  which 
may  be  vindicated  in  damages  by  an  action  or  restrained  by 
an  injunction.  *  *  ♦  * 

The  taking  away  of  river  ffontage  of  a  wharf,  or  the  raising 
of  an  impediment  along  the  frontage,  interrupting  the  access  be- 
tween the  wharf  and  the  river y  may  be  an  injury  to  the  public 
right  of  navigation  ;  but  it  is  not  the  less  an  injury  to  the 
owner  of  the  wharf,  which,  in  the  absence  of  any  Parlia- 
mentary authority,  would  be  compensated  by  damages,  or 
altogether  prevented," 

The  judgments  of  Lord  Chelmsford  and  Lord  Selbome 
are  as  emphatic  as  that  of  the  Lord  Chancellor  in  asserting 
the  possession  by  every  owner  of  land,  having  a  river  front- 
age, of  a  private  right  of  access,  with  which  neither  the 
public  nor  the  Conservators  of  the  river  can  interfere  in  the 
slightest  degree.  Now  it  is  quite  clear  that  a  vessel  moored 
alongside  one  wharf  so  as  to  overlap  the  adjoining  wharf 
does  interfere  with  the  right  of  access  to  that  wharf,  and,  as 
no  question  can  arise  as  to  whether  the  interference  is  or  is 
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not  reasonable  in  Cases  where  a  private  right  is  the  subject 
of  interference,  it  follows  that  the  wharf  owner  whose  access 
is  interrupted  has  a  right  of  action. 

But  what  is  the  practical  distinction  between  the 
right  of  access  and  the  right  of  commodious  approach 
to  a  wharf  ?  in  the  A  ttorney  General  v.  The  Con- 
servators of  the  Thames  the  two  rights  are  distinguished 
thus :  "  The  wharf  will  not  be  as  readily  and  easily 
approached,  and  perhaps  not  at  all  by  the  same  route  ; 
but  that  is  a  mere  interruption  to  the  navigation  of  the  river 
which  they  enjoy  in  common  with  the  public,  and  not  as  part, 
of  their  special  right  of  access.  Persons  who  frequent 
either  this  or  any  wharf  will  be  impeded  to  a  certain  extent 
in  the  navigation  of  the  river ;  but  that  is  an  injury  to  the 
general  right  of  navigation.  It  amounts  only  to  this,  that 
the  plaintiff's  goods  will  have  to  take  a  longer  or  less  con- 
venient course  in  coming  up  to  their  wharf ;  an  inconvenience 
the  same  in  kind,  though  not  in  degree,  as  that  which  the 
rest  of  the  public  will  be  exposed  to.  The  right  interfered 
with  is  not  the  private  right  of  access,  which  still  remains, 
but  the  right  of  approaching  from  a  distance  which  forms  part 
of  the  public  right  of  navigation.'* 

The  meaning  of  that  passage  seems  to  be  that  if  sufficient 
space  be  left  to  enable  ships  of  a  size  suitable  to  the  frontage 
of  the  wharf  to  get  alongside,  then  the  right  of  access  is  not 
interfered  with,  although  the  ships,  in  order  to  reach  the 
wharf,  have  to  take  an  inconvenient  route— for  example,  in 
the  case  of  a  jetty  projecting  from  the  adjoining  wharf,  are 
forced,  instead  of  sailing  directly  along  the  river  up  to  their 
wharf,  to  double  the  point  of  the  jetty  in  order  to  get  along- 
side ;  but  if  a  ship  is  actually  prevented,  for  however  short 
a  space  of  time,  from  getting  alongside  the  wharf,  or,  being 
alongside,  from  leaving  it,  then  the  private  right  of  access  is 
interfered  with.  That  is  an  intelligible  and  reasonable  dis- 
tinction, and  has  the  high  authority  of  Lord  Hatherley  to 
support  it. 
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And  if  Lord  Hatherley's  illustration  of  the  distinction 
between  the  private  right  of  access  and  the  public  right  of 
navigation  be  correct,  it  is  a  very  apt  one  to  reveal  the 
fLiUacy  of  comparing  a  navigable  river  to  a  highway  on  land. 
The  comparison  has  frequently  been  made,  with  confusing 
results,  since  the  year  1789,  when  Mr.  Justice  BuIIer  im- 
patiently exposed  its  fallacy.  **  Callis,"  he  said  in  Ball  v. 
Herbert,*  "  compares  a  navigable  river  to  a  highway,  but  no 
two  cases  can  be  more  distinct." 

The  mooring  a  vessel  alongside  a  wharf  so  as  to  overlap 
the  adjoining  wharf  has  been  compared  to  the  stopping  a 
waggon  in  the  street  in  front  of  a  house  door.  Every  inch 
of  wharf  frontage  must  of  course  be  treated  as  a  doorway 
space.  But  in  addition  to  the  irtmense  practical  difference 
between  loading  and  unloading  a  waggon,  which  can  be 
moved  on  the  shortest  notice  by  a  crack  of  the  whip,  and  of 
which  the  loading  can  be  completed  in  not  many  minutes, 
and  the  loading  of,  say,  a  large  steamer,  which,  during  the 
days  its  loading  must  occupy,  cannot  be  moved  without 
steam  power,  and  therefore  cannot  practically  be  moved  at 
all ;  between  the  facility  of  marshalling  the  traffic  in  a  street, 
and  the  difficulty  of  doing  so  on  a  river,  where  horse  and 
cart  become  unwieldy  and  valuable  vessels  liable  to  be 
damaged  by  collision,  and  dependent  on  the  statt  of  the 
weather  for  even  the  possibility  of  unfastening  their  mooring 
chains ;  between  the  nature  of  the  traffic,  which  in  a  street 
is  usually  of  a  kind  that  can  be  carried  to  and  from  a  waggon 
with  almost  equal  facility  whether  or  not  the  waggon  be  in 
front  of  the  warehouse  door,  and  the  traffic  on  a  river,  which 
can  only  be  loaded  or  unloaded,  unless  by  the  use  of  boats  or 
lighters,  by  mooring  the  vessels  close  up  alongside  the  wharf; 
in  addition  to  all  these  and  more  wide  differences  which 
make  the  analogy  practically  worthless,  there  is  likewise  an 
essential  distinction  in  principle  between  the  two  cases.     A 

•  3  T.R.  254. 
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waggon  in  the  street  is  like  a  ship  moored  in  the  pool  j  it 
does  not  block  up  the  access,  but  merely  renders  the  approach 
to  a  doorway  less  convenient.  If  it  does  more,  if  it  actually 
prevents  access,  then  the  stoppage  is  an  illegal  interference 
with  private  rights,  which  would  be  restrained.  But  a  ship 
moored  alongside  a  wharf  so  as  to  overlap  the  adjoining  wliarf, 
absolutely  prevents  access  for  the  time  being  to  so  much  of  the 
wharf  as  it  overlaps,  for  any  of  the  purposes  for  which  wharves 
are  used.  And  if  there  is  a  right  to  overlap  for  a  small  distance 
there  must  be  a  right  to  overlap  for  any  distance.  In  each  case 
it  would  be  the  exercise  of  a  right  to  moor  for  the  purpose  of 
loading  and  unloading.  A  timber  ship,  for  example,  unload- 
ing from  the  stern,  could  be  moored  wholly  across  the  front- 
age of  an  adjoining  wharf,  and  the  right  to  restrict  the 
owner  of  the  ship  to  a  reasonable  time  in  the  exercise  of  his 
right  would  be  little  consolation  to  his  injured  neighbour,  who 
would  be  apt  to  consider  it  unreasonable  that  his  business 
should  be  stopped  even  for  a  reasonable  time.  Water 
frontage  is  the  chief  element  of  value  in  waterside  premises, 
and  that  would  be  a  term  meaning  nothing  but  annoyance, 
damage,  and  litigation  if  there  were  a  public  right  to  moor 
alongside  the  banks  of  a  navigable  river,  without  regard  la 
the  ownership  of  riparian  property. 

It  seems  therefore  to  be  clear,  both  on  authority  and  on 
principle,  that  the  right  to  moor  which  forms  part  of  the 
public  right  of  navigation  is  not  locally  unlimited,  but  is 
confined  to  such  places  as  are  reasonable  having  regard  to 
the  circumstances  of  the  river,  and  that  in  no  case  docs  it 
extend  to  any  place  where  its  exercise  would  interfere  with 
the  established  private  rights  of  riparian  proprietors. 

The  public  right  of  navigation,  then,  is  threefold.  It 
consists,  firstly,  of  a  right  to  pass  and  repass,  at  all  time.^ 
of  the  tide,  along  all  and  every  part  of  a  navigable  river  j 
secondly,  of  a  right  to  anchor  in  convenient  and  reasonable 
places,  or  through  distress,  anywhere,  as  ancillary  to,  and 
for  the  convenient  exercise  of  the  right   of  passage;    .!ad, 
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thirdly,  of  a  right  to  moor  for  the  purpose  of  loading  or  un- 
loading in  such  parts  of  the  river  as  can  be  conveniently 
occupied  for  that  purpose,  without  undue  interference  with 
the  other  public  rights  existing  upon  and  over  a  navigable 
river,  and  without  any  interference  with  the  private  rights 
of  riparian  proprietors. 

G.  Stegmann  Gibb. 


VI.— THE  LAND  SYSTEM  OF  BOSNIA. 

fJlHE  old  saying  that  **  History  repeats  itself "  cannot  but 
-^  rise  to  our  recollection  as  we  read  the  following  words 
written  by  a  Polish  exile,  Count  Valerian  Krasinski,  in  1853:* 
'*  There  can  be  no  doubt  that  the  Slavonians  of  the  Turkish 
Empire,  who  constitute  the  greatest  part  of  its  European 
population,  will  exercise  a  decisive  influence  on  the  fate  of 
the  Ottoman  Porte ;  and  the  preservation  of  this  Power,  or 
its  dissolution,  will  mainly,  if  not  entirely,  depend  upon  the 
political  turn  which  those  populations  will  assume  in  a  crisis 
that  seems  rapidly  approaching."  It  is  not  too  much  to  say, 
looking  at  the  present  condition  of  the  Porte,  and  of  European 
Politics  in  relation  to  the  Ottoman  Empire,  that  the  crisis 
which  seemed  impending  when  Count  Krasinski  wrote,  is 
now  actually  upon  us,  however  it  may  be  partially  delayed 
by  diplomacy.  Under  the  circumstances,  it  will  be  well  for 
us  to  remember  that  these  Slavonians  who  again,  as  in  1853, 
**  are  forcing  themselves  upon  the  attention  of  Europe,  have 
exercised  since  the  Middle  Ages  a  decisive  influence  on  the 

•  Moiitrn(?gro,  and  the  Blavonians  in  Turkey,  by  Oonnt  Valerian  Krasinski. 
LosilDnt  Cbupman  &  Hall,  1853. 
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Byzantine  Empire,  and, formed  independent  States  which 
played  no  inconsiderable  part  in  the  struggles  between  West 
and  East,  between  Christendom  and  Islamism.*' 

This  fact,  and  its  importance  as  one  of  the  keys  to  tlie 
solution  of  the  Eastern  Question,  has  been  at  length  acknow- 
ledged by  the  Diplomatists  and  Statesmen  of  the  West,  and 
will  probably  need  nothing  more  to  keep  it  before  the  European 
Concert  than  a  continued  advocacy  by  the  ^ep^esentati^'es  of 
the  great  Slavonic  Empire  of  the  White  Czar.  There  is,  of 
course,  also  the  Hellenic  factor  in  the  problem,  as  Mr- 
Gladstone  has  recently  reminded  us,  but  the  Slavonic  factor 
is  the  one  most  immediately  demanding  our  attention,  and 
most  directly  operative  for  a  peaceful  solution. 

In  order  to  understand  clearly  the  condition  in  which  the 
Slavonic  inhabitants  of  South  Eastern  Europe,  at  present 
under  the  more  or  less  direct  sway  of  the  Sublime  PortCp 
come  before  the  Western  Powers  as  suffering  under  grievances 
which  those  Powers  must  insist  upon  having  redressed,  if 
they  wish  to  stave  off  a  conflict  of  Races  and  Religions 
perhaps  more  bitter  and  fatal  than  any  which  has  yet  been 
known,  it  may  be  of  use  to  consider  the  laws  under  which 
land  was  held,  and  the  relations  existing  between  lords  and 
tenants,  at  the  time  of  the  outbreak  of  hostilities.  For  the* 
present  we  propose  confining  our  attention  to  Bosnia,  and  we 
are  fortunately  able,  on  this  branch  of  the  subject,  to  compare 
the  statements  of  a  Northern  Slavonian  exile  (Count 
Krasinski)  made  more  than  twenty  years  ago,  with  those  of 
a  modem  Western  Diplomatist  (M.  Fr^d^ric  Debains),  whose 
country  has  on  previous  occasions  rendered  good  service  in 
the  adjustment  of  earlier  phases  of  the  Eastern  Question, 
M.  Debains,  as  a  Secretary  of  Embassy  in  the  French  Diplo- 
matic Service,  has  enjoyed  special  opportunities  for  studying 
the  past  and  present  of  the  Southern  Slavs,  and  the  account 
given  by  him  in  a  paper  read  before  the  Society  of  Compara- 
tive Legislation,  in   Paris,*  has  therefore  a  peculiar  value. 

•  Bulletin  de  la  Society  de  Legislation  Comparce,  Mai,  1876.     Paris,  Cotillon. 
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Medireval  Bosnia,  as  M.  Debains  points  out,  was  governed 
by  the  Feudal  System,  like  all  the  Christian  States  of  the 
Middle  Ages.  This  is  a  feature  in  Bosnian  history  which 
should  be  carefully  borne  in  mind,  as  it  has  been  the  cause 
of  some  curious  internal  changes  among  the  land-owners,  in 
order  to  acquire  or  preserve  Feudal  privileges.  Originally 
belonging  to  the  Eastern  Church,  the  nobles  of  Bosnia 
became  Latin,  under  the  influence  of  Hungary,  a  conversion 
of  which  Count  Krasinski  observes*  that  it  is  said  to  have  been 
chiefly  promoted  by  the  Feudal  privileges  which  they  received 
from  the  Kings  of  Hungary.  Yet  again  did  these  facile 
Bosnian  nobles  change  their  creed,  and,  seemingly,  valuing 
their  privileges  more  than  their  religion,  on  the  conquest  of 
their  country  by  the  Ottoman  Turks  in  the  sixteenth  century, 
they  embraced  Islam.  This  is  the  cause  of  a  complication, 
namely,  the  existence  in  Bosnia  of  a  body  of  native  Moham- 
medan landowners,  very  tenacious  of  their  rights  and 
privileges,  which  must  add  considerably  to  the  difficulty  of 
Diplomatists  in  solving  this  portion  of  the  Eastern  Question. 
It  must  be  borne  in  mind  that  history  shows  the  problem 
to  be  not  the  conciliation  of  a  nobility  alien  in  blood  as 
well  as  in  religion  from  the  tillers  of  the  soil,  but  the 
reconciliation  of  members  of  the  same  race,  estranged  from 
the  people,  whom  they  have  ground  down,  by  the  change  of 
religion  which  enabled  them  to  preserve  and  even  increase 
the  despotism  of  their  sway.  Of  such  a  nobility  it  was  to  be 
expected  that  their  Islamism  should  be,  as  Count  Krasinski 
tells  us  it  is,  **  of  a  peculiar  description.  Many  families  have 
presented  the  patron  saints  who  have  been  chosen  by  their 
Christian  ancestors;  and  thus  the  feasts  of  St.  Peter,  St. 
Elias,  St.  George,  &c.,  are  celebrated  by  them  ;  a  Mahom- 
medan  father  not  unfrequently  orders  Mass  to  be  said  for 
his  sick  child ;  and  there  are  instances  of  young  Begs,  or 
Nobles,  having  secretly  caused  a  Christian  priest  to  say 
prayers  over  the  grave  of  their  parents." 

♦  Krasinski,  op :  cit :  b.v,  Bosnia,  p.  107. 
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Out  of  this  skin-deep  adherence  to  Islam  the  renegade 
Bosnian  nobility  forged  a  powerful  weapon  for  the  oppression 
of  their  Christian  fellow-subjects  of  the  Porte.  They  did  not 
even  condescend  to  learn  the  language  of  the  Osmanli, 
though  they  took  a  certain  pride  in  calling  themselves  Turks, 
and  down  to  the  present  day  use  the  contemptuous  term 
"Turkuscha"  for  the  Asiatic  Turk,  who,  as  M.  Debains 
somewhat  sarcastically  observes,  generally  comes  among  the 
Bosnian  landowners  **  either  as  a  mere  employ6,  or  a  nomad 
without  any  property."  Strong  in  their  landed  possessions, 
these  **  New  Mohammedans  '*  long  preserved  for  their 
country,  but  only  for  the  benefit  of  their  own  class,  a  kind 
of  autonomy,  which  the  Porte  was  obliged  to  allow  to  such 
formidable  vassals.  They  assumed  the  Imperial  privilege  of 
exacting  the  tenth  (dime)  in  kind  on  cereals,  as  a  set-off 
against  their  Feudal  obligation  to  constitute  the  militia  of 
the  country.  By  the  side  of  these  semi-Royal  **  Beys  " 
a  smaller  class  of  landowners  was  developed  in  the  eighteenth 
century,  called  "  Timarlis."  These  had  nothing  in  common 
with  the  old  lords  of  the  soil,  **  being  generally,"  says 
M.  Debains,  '*  renegades  of  low  extraction,  sometimes  even 
Slavs  of  the  Greek  Church."  They  took  possession  of  lands 
in  the  plains,  which  had  been  ravaged  by  the  passage  of 
contending  armies,  and  left  as  derelicts  by  the  Christian 
cultivators  on  retiring  for  safety  to  the  mountains.  As  the 
old  Nobility  waned,  and  the  ranks  of  the  Bosnian  Beys  were 
thinned,  during  the  wars  with  Hungary  and  the  Empire,  the 
great  Fiefs  became  extinct  with  their  lords,  and  the  small 
proprietors  rose  on  their  ruins. 

A  middle-man  between  the  military  lord,  the  "  Bey"  or 
the  *•  Spahi,"  and  the  tiller  of  the  soil,  or  **  Rayah,"  was 
introduced  under  the  name  of  "  Tchiflik  Sahibi."*  He  made 
himself  answerable  to  the  Spahi  for  the  collection  of  the 
Tenth,  and  exacted  a  tax  (the  **  Tretina,"  or  Third,)  from 

•  Dobaine,  IJulletin,  p.  321. 
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the  cultivator  for  his  own  profit ;  assuming,  in  fact,  very 
much  the  position  of  the  Zemindar  in  the  plains  of  Bengal, 
under  the  "  Permanent  Settlement "  of  Lord  Comwallis.* 
The  Dime  (Deseta),  or  Tenth,  was,  as  M.  Debains  observes, 
a  real  right,  a  servitude  Juris  P«6//cj. imposed  on  the  whole 
country.  The  Mohammedan  Slav,  however,  was  not  content 
with  this,  and,  again  like  the  Zemindar,  claimed  the  owner- 
ship of  the  soil  tilled  by  the  Christian,  whom  he  thence- 
forward considered  to  be '  only  a  tenant.  The  Tchiflik 
system,  so  convenient  to  the  pocket  of  the  Mussulman, 
spread  rapidly,  and  outside  the  towns  almost  the  whole  land 
of  Bosnia  is  described  by  M.  Debains  as  having  fallen  under 
the  double  taxation  of  the  Tchiflik  Sahibi.  The  wonder  is 
that  the  cultivators  should  have  been  able  to  stand  this  two- 
fold burden  so  long,  rather  than  that  they  should  at  last  have 
turned  upon  their  oppressors.  The  modes  of  constituting 
a  Tchiflik  were  very  various ;  sometimes  the  Rayah  sought 
the  protection  of  a  powerful  neighbouring  Bey,  to  whom  he 
sold  himself  to  escape  the  oppression  of  some  Turk ;  some- 
times a  Pasha  bastinadoed  the  cultivators  of  a  village  into 
acknowledging  him  as  their  Tchiflik  Sahibi,  as  Ali  Pasha  did 
with  the  villagers  of  Jadar  in  i8o3.t  At  other  times  a  forced 
sale  took  place,  and  the  Bey  overran  the  village,  assessing 
each  plot  of  land  at  a  ludicrously  low  price,  which  the  Christian 
Rayah  must  accept  if  he  wished  to  save  his  bones,  and 
perhaps  his  life.  It  is  hardly  surprising  to  learn  that  the 
families  of  those  who  suffered  in  this  way  have  preserved  the 
tradition  of  these  sales,  much  as  the  descendants  of  the  Jews 
and  Moors  expelled  from  Granada  on  the  final  victory  of  the 
**  Catholic  Kings  "  Ferdinand  and  Isabella,  are  said  to  have 

•  Under  the  ••  Pennanent  Settlement,"  the  Zemindars  who  were  really  *•  the 
class  responsible  for  the  payment  of  the  land  revecne,  and  virtually,  therefore," 
as  Miss  Martinean  points  ont,  **  the  masters  of  the  cultirators  and  the  land, 
became  the  proprietors  of  the  soil,  but  under  the  restriction  that  ihey  would  not 
displace  any  ryot  who  paid  the  then  existing  amount  of  rent." — (British  Kule  in 
India.     Smith,  Elder,  &  Co.,  1867.    pp.  174-B.) 

t  Debains,  Bulletin,  p.  322. 
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Still   in  their  possession  the  keys  of  their  old  Andalusian 
homes. 

The  wave  of  Revolution  which  swept  over  Europe  in 
1848  swamped  the  feudal  nobility  of  Bosnia.  Till  that 
time  they  had  continued  practically  the  rulers  of  their 
country,  of  which  the  entire  administration  was  in  their 
hands.  Not  without  a  struggle  did  they  succumb  to  the 
centralising  of  power  at  Constantinople,  after  three  centuries 
of  virtual  absolute  sway.  They  met  the  first  attempts  at 
centralisation  by  turning  out  the  officials  sent  from  the 
Porte.  Omar  Pasha  was  despatched  to  quell  this  first 
"  Bosnian  Insurrection,"  and  from  this  time  the  doubly 
powerful  class  of  the  lords  of  the  Tithe,  and  lords  of  the 
Soil,  disappeared  in  Bosnia.  Then  the  Porte,  fearing  lest  in 
its  haste  to  put  down  insubordination  it  should  have  weak- 
ened the  Mohammedan  element  in  Bosnia  and  Herzegovina, 
gave  the  old  lords  of  the  soil,  or  Beys,  the  right  to  the 
Third  (Tretiiia)  of  the  produce  of  all  possessions  which 
they  had  enjoyed  as  Tchifliks,  and  half  the  produce  of 
meadow  land,  on  condition  that  they  should  pay  one-third 
of  the  "  Porez,"  or  State  tax,  while  the  other  two-thirds 
should  remain  a  charge  on  the  Rayah,  or  Christian  culti- 
vator. After  a  little  while,  M.  Debains  tells  us,  the  Mus- 
sulman lords  of  Tchifliks  contrived  that  the  whole  of  the 
State  tax  should  fall  upon  the  Christian  cultivator.  To  any 
complaints  which  reached  the  Porte  answer  was  made  that 
this  additional  tax  took  the  place  of  the  **  corvee,"  till  then 
exacted  from  non-Mohammedan  peasants.  A  fresh  middle- 
man now  arose  for  the  collection  of  this  land-tax,  under  the 
name  of  "  Sapuknik,"  who  farmed  the  Third  (T retina),  and 
collected  it  from  the  cultivator.  This  new  officer  made 
friends  with  the  Zaptieh,  or  Police,  and  instead  of  levying 
the  tax  in  kind  took  its  price  as  on  the  day  of  in-gathering, 
and  pocketed  the  difference  which  there  might  be  between 
that  and  the  price  of  the  day  of  payment.  So  the  farmer  of 
the  Tenth,  and  the  .farmer  of  the  Third,  have  to  this  day 
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agreed  together  to  take  away  the  produce  of  the  soil  which 
he  tills  from  the  Christian  cultivator. 

The  very  collection  of  the  Tretina,  or  Third,  in  Bosnia 
appears,  from  the  researches  of  M.  Debains,  to  be  an  abuse, 
and  the  Porte  has  more  than  once  recognised  this  fact.     In 
1830  Reschid  Pasha  suppressed  the  tax  which  the  Christian 
tenants  paid  to  their  Arnaout  lords  in  Albania,  and  that 
without  giving  the  lords  any  indemnity.     In   1832,   Prince 
Milosch  obtained  the  abolition  of  the  Tenth  in  Servia.     The 
problem  of    release  from  this  arbitrary  imposition  is  more 
difficult   in   Bosnia,    because    many  of    the  Tchifliks   have 
become  in  processs  of  time  the  subjects  of  contracts,   and 
there  are  even,  we  are  assured,  rich  Christian   merchants  in 
Serajewo  and  Mostar  who  are  owners  of  Tchifliks.     The 
principle  of  suppression,  therefore,  as  carried  out  in  Albania 
and  Servia,  could  not  be  applied  universally,  although,  as  M. 
Debains  remarks,  **  if  Turkey  fulfilled  all  the  conditions  of  a 
good  government,  the  Law  might   decide  that  henceforth  the 
owner  of  a  Tchiflik  should  lose  his  actual  tax  in  kind,  and 
receive    a    money   compensation    which   the   State   should 
arrange  by  a  system  of  credit  to  assist  the  tenant  in  paying 
him/*     But  notwithstanding  Midhat  Pasha's  elaborate  Con- 
stitution, and  notwithstanding  the  first  session  of  the  "  Grand 
Council  of  the  Ottoman  Empire,"  or  we  might  even  say  in 
consequence  of  the  fatal  flaws  in  that  Constitution,  and  of 
the  first  results  of  the  Council's  deliberation.  Western  jurists 
and   statesmen  are  hardly  likely  to  accept  the  Porte  as  a 
Power  **fulfining  all  the  conditions  of  a  good  government."  In 
proof   of   this   we   need   only  refer   our   readers   to   a   very 
full   and   interesting   discussion   of   the  present  position  of 
the    Eastern   Question   in    its  relations   with   International 
Law   from   the  pen   of   M.   Rolin-Jaequemyns,   in  a  recent 
number  of  the  **  Revue  de  Droit  International."* 

Perhaps  if  the  Conference  at  Constantinople  had  been  con- 

*  Eefue  de  Droit  International,  Brussels,  Bmylants-Christophe,  1876,  No.  II. 

pp.  293,  ct  seqq. 
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ducted  more  on  the  lines  suggested  by  M.  Rolin-Jaequemyns, 
its  chances  of  success  in  establishing  peace  might  have  been 
increased.     One  of  the  points  on  which  he  insists  as  requiring 
to  be  carried  out  by  the  Great   Powers  or  their   Commis- 
sioners, is  the  abolition  of  the  farming  of  the  taxes,  and  the 
reform   of    the   whole   system    of    taxation  in  the  Turkish 
Empire.      What  this    taxation  is    in    Bosnia,    and    how  it 
must  lie  as  a  deadweight  upon  the  cultivators  of  the  soil, 
we  have  endeavoured   to  shew  from  the  testimony  of   im- 
partial observers.     M.   Debains  and  M.   Rolin-Jaequemyns 
plead,   with   Count   Andrassy,   for    the   restoration    to   the 
Bosnian  peasant  of  **the  beneficent  feeling  of  proprietorship." 
It  is  not  much  to  ask  for  a  long  oppressed  race,  but  no 
amount  of  Paper-Constitutions  can  satisfy  a  demand,  which 
is  only  a  demand  for  strict   justice.      What  the  Bosnian 
cultivator  has  seen  granted  to  his  more  fortunate  kinsmen  in 
Croatia  and  Dalmatia  ought  to  be  granted,  he  cannot  but 
feel,  to  himself.     There  have  been  times  when  the  influence 
of  the  renegade  nobility  of  Bosnia  at  the  Sublime  Porte  was 
very  great,  but  the  most  complete  outward  assimilation  of 
Mohammedanism,  although  leading  them  to  become  devoted 
and  trusted  subjects  of  the  Ottoman  ruler  of  the  New  Rome, 
seems  never  to  have  extinguished  in  them  the  feeling  of 
kinship  with  all  members  of  the  Slavonic  Family.      When 
Yaroslav  Laski,  brother  of  the  Reformer,  John  d  Lasco,  was 
at  Constantinople,  endeavouring  to  obtain  Turkish  support 
to  place  John  Zapolya  on  the  throne  of  Hungary  in  succes- 
sion  to    Louis   Jaghellon,   the    Slavonic    language   was   as 
familiar  at  the'Porte  as  Turkish.     The  Grand  Vizier,  Ahmet 
the  Herzegovinian,Jwas  a  Bosnian,  and  another   Moham- 
medan Bosnian,  Mustapha  Pasha,  spoke  the  following  re- 
markable words,  which^-Laski  records  in  his  Diary.     "  We 
are  of  the  same  nation :  you  are  a  Lekh  (Pole),  and  I  am  a 
Bosnian  ;  it  is  therefore  a  natural  affection  for  a  man  to  love 
his  own  nation  more  than  another.***     In  J528  this  feeling 

•  Krasinski,  op.  cit.,  pp.  108-110. 
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of  kinship  for  a  distant  member  of  the  race  led  to  the  first 
Turkish  siege  of  Vienna.  The  writer  who  draws  attention  to  it 
in  his  account  of  the  Slavonians  in  Turkey,  and  who  is  himself 
a  Lekh,  affirms  his  conviction  that  this  feeling  of  Slavonic 
brotherhood  is  stronger  than  it  has  ever  been.  Recent 
events  seem  to  prove  that  his  conviction,  formed  more  than 
twenty  years  ago,  was  based  upon  an  accurate  knowledge  of 
the  sympathies  of  his  race,  and  that  it  is  even  more  true  at 
the  present  day. 

Meanwhile,  we  seem,  as  M.  Rolin-Jaequemyns  forcibly 
urines,*  to  have  reached  the  critical  moment  when  **  the  world 
has  to  learn  whether  International  Law  possesses  in  the 
Great  European  Powers  an  impartial  organ,  ready  to  take 
up  what  must  otherwise  appear  the  hopeless  cause  of 
Humanity,  CiviHsation,  and  Justice." 


VII.— SELECT  CASES:   SCOTLAND. 

By  Hugh  Barclay,  LL.D.,  Sheriff  Substitute,  Perth. 

[The  following  decisions  in  the  Supreme  Courts  of  Scotland 
(Courts  of  Session  and  Justiciary)  involve  questions  of  general 
import,  not  limited  to  any  peculiarity  in  Scotch  law  or 
practice.] 

County  Franchise. 

(i  )  A  rock  or  craig  in  the  Firth  of  Clyde  was  let  for  a  term  of 
years  to  two  joint  tenants  at  ;f30  per  annum  :  there  was  a 
cottage  thereon  worth  £y  los.  The  rock  was  totally  incapable 
of  agricultural  occupation.  The  tenant  **  had  right  to  shoot,  kill, 
and  carry  away  fowls,  goats,  and  rabbits  from  the  craig."     The 

*  Bevne  de  Droit  International,  ut  snpra.,  p.  385. 
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tenants  were  entered  in  the  Valuation  Roll  under  the  17  &  18 
Vic.  c.  91,  s.  34,  as  voters  at  £^0  a  year,  as  **  joint  tenants,  land, 
Ailsa  Rock."  An  objection  to  the  joint  tenants'  right  to  vote 
was  sustained  by  the  Sheriff,  but  reversed  by  the  Judges  of 
Appeal  (Lords  Ormidale  and '  Craighill),  and  the  vote  admitted. 
The  majority  held  that  the  Valuation  Roll  must  rule  the  case. 
Lord  Ardmillan  dissented,  holding  that  **  the  privilege  of  killing 
the  wild  sea  birds,  which  are  not  game  and  not  property,  cannot 
sustain  the  claim."  Nov.  i,  1875,  Girvan  \,  Campbell,  3  Session 
Cases,  I. 

(2.)  Held  under  the  Reform  Act,  1868  (31  &  32  Vic.  c.  48, 
8.  13,)  that  successive  ownership  of  different  premises,  but 
merely  civil  possession  during  the  requisite  period,  of  either 
property,  did  not  afford  a  qualification  for  a  vote  in  a  county. 
The  Sheriff  sustained  the  objection,  and  his  judgment  was 
affirmed  on  appeal.  Lord  Ormidale  regretted  the  decision,  but 
in  respect  of  the  distinction  made  in  the  13th  clause  of  the  Act, 
1868,  he  concurred  with  the  other  two  judges  in  repelling  the  claim 
to  vote.     Nov.  I,  1875.    Learmont  v.  Youngs  3  S.C.  5. 

Burgh  Frsnohise. 

(i.)  Held  that  occupancy  of  one  house  in  a  burgh,  combined 
with  occupancy  in  immediate  succession  as  owner  of  another 
house  in  same  burgh,  gave  a  qualification  for  the  burgh 
franchise  when  the  combined  occupancy  extended  over  the 
requisite  period. — Nov.  i,  1875.     Hannah  v.  Dodds,  i  S.C.  7. 

(2  )  A  voter  was  struck  off  the  Roll  by  the  Sheriff,  because  of 
non-payment  of  poor-rates.  Held  that  notice  of  the  assessment 
was  sufficient,  though  no  demand  note  in  the  form  of  Schedule  C. 
had  been  served  on  him.  The  Sheriff  rejected  the  claim.  The 
Appeal  Judges  affirmed  his  decision. — Per  Lord  Ardmillan,  **  The 
question  is  -  Is  the  use  of  the  English  term,  *  demand  note,'  to 
introduce  any  change  into  our  practice,  so  as  to  make  a  new  and 
separate  notice  necessary?  I  think  not." — Nov.  i,  1875.  Mac- 
kenzie v.  King,  3  S.C.  8. 

Joint  Stock  Company^  25  &  26  Viot.  c  89. 

A  liquidator  of  a  Joint  Stock  Company  in  Scotland  became 
resident  in  England.  He  asked  decree  against  parties  in  default 
of  payment  of  calls.  A  doubt  was  expressed  if  he  was  entitled 
to  such  decree,  seeing  he  was  no  longer  resident  in  Scotland. — 
Decree  granted — Per  Lord  President  (Inglis)  :  **  If  this  had  been 
an  English  Company  with  an  Englishman  as  hquidator  we  should 
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not   have  hesitated   in  giving  decree   against   Scotch  contribu- 
tories." — 20  Oct.,  1875,  Robertson,  3  S.C.  p.  17. 

Extrinsic  Evidence  to  explain  a  Settlement. 

A  domiciled  Englishman  died  leaving  heritage  both  in  England 
and  Scotland.  He  left  a  will  in  the  English  form.  A  special 
case  was  submitted  to  the  second  division  of  the  Court  of  Session 
on  the  question  whether  the  Scotch  estate  was  settled  by  the 
will.  Extrinsic  evidence  was  offered  in  explanation  of  the  tes- 
tator's intentions.  Per  Lord  Justice  Clerk  (Lord  Moncrieff) :  **  In 
regard  to  these  writings  I  think  there  is  a  distinction.  I  do  not 
think  that  writings  prior  to  a  settlement  have,  so  far  as  I  know, 
ever  been  admitted  to  construe  the  words  used  in  a  settlement, 
for  very  obvious  reasons.  The  declarations  of  a  testator  after  he 
had  executed  his  deed  are  of  considerably  more  importance,  for 
he  certainly  is  the  man  who  knew  best  the  meaning  of  the  words 
he  had  used,  and  if  the  best  witness  says  he  meant  one  thing  it 
is  a  strong  thing  for  a  court  of  law  to  say  another." — 3  Nov.,  1875, 
Farquhar,  3  S.C.  71. 

Writ— Subscription  to  Will. 

Held  that  it  did  not  invalidate  the  subscription  of  the  maker  of 
a  deed  that  he  was  assisted  by  having  his  hand  held  above  the 
wrist,  but  not  being  led  in  the  formation  of  the  letters.  The 
Lord  Ordinary  (Curriehill)  held  the  deed  to  be  bad.  The  Second 
Division  reversed,  and  Held  the  deed  to  be  good. — Per  Lord 
Ormidale  :  "  I  think  you  may  steady  a  man*s  hand  provided  you 
do  not  lead  it  in  the  formation  of  the  letters." — Per  Lord  Gifford : 
**  I  can  imagine  cases  in  which  the  Court  would  easily  reach  the 
conclusion  that  something  more  than  support  had  been  given 
notwithstanding  the  disavowal  of  the  person  who  assisted — for 
example  if  there  was  a  discrepancy  in  the  spelling,  or  the  forma- 
ion  of  the  letters  from  the  granter's  usual  style."  5  Nov.,  1875. 
Noble  v.  Noble,  4  S.C.  74. 

Bailway  Act,  1854,  (17  and  18  Vic,  0.  31,  s  7). 

A  Railway  Company  gave  consigners  of  fish  the  option  of 
having  their  goods  carried  at  a  lower  than  the  ordinary  rate  for 
fish,  "  upon  condition  of  the  consigner  undertaking  by  special 
contract  to  relieve  the  Company  of  all  liability  for  delay,  except 
upon  proof  that  the  detention  arose  from  the  wilful  fault  or 
negligence  of  the  Company's  servants."  A  fish  curer  despatched 
two  consignments  of  fish.      Both  were  detained  and  damaged. 
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Held  that  the  special  contract  was  **  just  and  reasonable  "  within 
the  meaning  of  the  Act,  and  had  the  effect  of  throwing  upon 
the  pursuer  the  burden  of  proving  fault  on  the  part  of  the 
Company.  On  the  proof,  Held  that  in  consequence  of  an  inter- 
mittent block  at  a  junction,  arising  from  a  diversion  of  traffic 
caused  by  a  break-down  on  another  Company's  line  which  had 
taken  place  a  few  days  before  the  despatch  of  the  first 
consignment,  fault  had  been  proved  against  the  Company  in 
respect  that  while  the  block  occasioned  the  pressure  of  traffic  at 
the  junction,  this  could  have  been  foreseen.  Both  Companies 
had  failed  to  make  sufficient  arrangements  for  securing  the 
despatch  of  perishable  goods,  and  they  had  not  warned  the  con- 
signer when  they  received  the  goods  that  •the  line  had  been 
blocked,  and  that  the  goods  were  in  danger  of  being  delayed  in 
transmission.  Per  Lord  Justice  Clerk  (Lord  Moncrieff)  "  On  the 
day  when  the  goods  were  consigned  the  Company  knew  they 
were  to  carry  them  by  a  new  and  overcrowded  line.  They  were 
bound  to  take  such  measures  as  were  within  their  power  to  secure 
their  safe  transit  by  that  line  quite  as  much  as  they  were  when 
carried  by  the  former  line.  They  were  also  bound  in  the 
case  of  perishable  goods  to  carry  them  in  preference  to  goods 
not  perishable.  They  were  bound  either  to  have  taken  measures 
against  the  delay,  if  such  were  in  their  power,  or  to  have  warned 
the  consigner  that  such  was  not  within  their  power.  I  will  only 
add  that  temporary  or  accidental  detention  from  unexpected 
pressure  of  traffic  is  a  risk  incidental  to  railway  transit,  and  one 
of  which  the  customers  must  to  a  certain  extent  take  their 
chance.  But  it  is  quite  a  different  thing  when  the  causes  of  pro- 
bable detention  are  known  and  foreseen  and  are  not  specifically 
disclosed  to  the  customers  when  the  goods  are  accepted."  Lord 
Ormidale  concurred.  But  Lord  Gifford  dissented  as  to  the  first 
consignment,  but  agreed  as  to  the  second ;  as  to  the  first  his  Lord- 
ship thought  the  failure  to  stop  the  fish  at  the  first  station  was 
too  narrow  a  ground  in  the  words  of  the  special  contract  of 
"wilful  fault  or  negligence." — 6  Nov.,  1875,  McConnachie  v. 
Great  North  of  Scotland  Railway  Co.,  3  S.C.  79. 

Bottomry— lowers  of  Shipmaster. 

The  Pursuers,  a  company,  commissioned  a  ship  for  a 
Colonial  Navigation  Company,  advanced  money  on  her  outfit, 
appointed  a  captain,  with  instructions  to  take  her  out  to  New 
Zealand  and  await  the  instructions  of  the  Colonial   Company. 
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The  ship  waa  originally  registered  in  name  of  the  first  company, 
but  before  sailing  she  was  transferred  to  a  Bank,  as  security  for 
advances.  On  her  voyage  she  sustained  damage,  and  was 
repaired  in  a  foreign  port.  The  Captain  granted  a  Bottomiy 
bond  for  the  advances,  and,  at  the  same  time,  drew  bills  on  the 
first  company  for  the  amount.  The  Navigation,  or  Foreign 
Company,  became  insolvent.  The  first  company  obtained  a 
transfer  from  the  Bank  and  sold  the  ship  and  received  the  price. 
They  were  sued  by  a  party  holding  one  of  the  master's  bills  for 
;f  250,  which  they  had  refused  to  accept,  and  which  was  protested 
for  non-acceptance  and  non-payment.  Held  that  the  first  com- 
pany were  liable  as  employers  of  the  Captain,  having  control  of 
the  ship  at  the  time  of  the  repairs  and  virtually  were  the  owners, 
and  their  liability  was  not  affected  by  the  Bond  which  a  majority 
of  the  Court  held  was  invalid,  because  not  made  contingent  on 
the  safe  arrival  of  the  vessel  at  its  destination.  The  action  was 
brought  in  the  Sheriff  Court,  at  Glasgow.  The  Sheriff  Substitute 
found  and  decerned  for  the  Pursuer.  The  principal  Sheriff  affirmed. 
The  case  was  then  appealed  to  the  Court  of  Session,  and  the 
Sheriff's  Judgment  affirmed.  Per  Lord  Gifford,  **  It  is  not  neces- 
sarily the  person  whose  name  is  on  the  Begister  who  is  to  be 
regarded  as  the  owner,  but  the  person  who  has  the  real  control  of 
the  ship,  and  from  whom  alone  the  captain  derives  his  authority." 
His  Lordship  quoted  Lord  Tenterden  on  Shipping.  **  I  have  very 
clearly  come  to  the  opinion  that  the  granting  of  the  bond,  be  it  what 
it  may,  does  not  affect  the  liability  which  the  defenders  incurred  for 
the  necessary,  the  indispensable  and  the  beneficial  advances  sued 
for.  The  Bond  is  not  in  the  legal  and  strict  sense  a  bottomry 
bond  at  all.  It  is  expressed  absolutely  and  without  any  contin- 
gency but  made  absolutely  payable  in  thirty  days  and  no  mari- 
time risk  is  mentioned  upon  the  occurrence  of  which  the  bond 
and  bills  would  be  void."  Lord  Ormidale  concurred  with  Lord 
Gifford.  Lord  Justice  Clerk  (Moncrieff)  agreed  on  the  judgment 
of  the  other  two  judges,  but  was  of  opinion  that  the  Bottomry 
Bond  was  valid  because,  it  being  admitted  **  that  the  master 
being  in  a  foreign  port  could  not  otherwise  have  obtained  the 
money  necessary  to  enable  the  vessel  to  proceed,  the  form  of  ex- 
pression of  the  instrument  ought  to  receive  the  more  liberal 
construction,  and  technical  objections  are  not  to  be  favoured." 
In  the  discussion  and  opinions  of  the  Scotch  Judges,  English 
decisions  were  quoted  and  chiefly  relied  on. — g  Nov.,  1875. 
Miller  and  Co.  v.  Potter,  Wilson  and  Co.,  3  S.C.  105. 
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Property—Minerals— Mining  Operations. 

In  an  action  brought  by  one  mineral  tenant  against  another 
adjoining  tenant  under  the  same  proprietor,  for  damage  done 
because  of  water  flowing  into  the  Pursuer's  mine  from  the 
Defender's  workings;  Held  (ist)  Defender  was  not  liable  for 
the  natural  drainage  of  his,  the  Defender's,  mine ;  (2nd)  nor 
for  water  arising  from  dislocation  of  drains  and  subsidence  of 
surface  arising  from  defender's  operations;  and  (3rd)  The 
Pursuer  was  in  fault  because  he  had,  though  with  the  Land- 
lord's permission,  removed  a  natural  barrier  of  coals  between 
the  mines,  which  would  have  prevented  the  flow  of  water 
complained  of.  Numerous  English  Decisions  were  quoted  and 
relied  on  —8  Jan.,  1876.     Wilson  v.  Waddell,  3  S.C.  288. 
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First  Platform  of  International  Law.  By  Sir  Edward  8. 
Creasy,  M.A.,  Professor  of  Jurisprudence  in  the  Hon.  the  Four 
Inns  of  Court ;  late  Chief  Justice  of  Ceylon  ;  Emeritus  Professor 
of  History  in  University  College,  London  ;  sometime  Fellow  of 
King's  College,  Cambridge.     John  Van  Voorst,  1876. 

Under  this  quaint  title  is  introduced  to  the  world  the  fruit  of  much 
thought  in  a  branch  of  the  Science  of  Jurisprudence  very  necessary 
for  the  Statesman  and  Politician,  and  scarcely  less  necessary  for 
the  law  student  who  aspires  to  become  a  Jurist.  Of  the  wealth  of 
research  and  citation  with  which  the  subject  is  treated  it  may  be 
enough  to  say  that  it  is  characteristic  of  the  author.  From  Solon 
and  St.  Paul,  from  Cicero  and  Lord  Bacon,  from  St.  Thomas 
Aquinas  and  Sir  Walter  Raleigh,  as  well  as  from  all  the  best 
writers  of  ancient  and  modern  times  who  have  laid  down  or 
interpreted  the  Principles  and  the  Rules  of  the  **  Jus  inter  Gentes,'* 
Sir  Edward  Creasy  draws  something  germane  to  his  purpose.  In 
stating  this  purpose  to  be  the  supply  of  a  sound  foundation,  and 
a  duly  arranged  framework,  the  general  limitations  of  the  book 
are  at  the  outset  defined  by  its  author.  In  any  case,  therefore, 
in  which  we  may  find  ourselves  wishing  that  Sir  Edward  had 
been  more  full  in  his  treatment,  we  must  bear  in  mind  that  his 
chief  aim  was  **  to  teach  principles,*'  rather  than  to  explain  their 
details.  Of  the  twelve  chapters  into  which  the  book  is  divided, 
the  first  seven  may  be  classified  as  introductory,  containing 
**  notions  generales  *'  on  the  subject,  while  the  pith  of  the  matter 
is  to  be  found  in  the  last  five  chapters,  and  in  the  **  Epilegomena,*' 
on  the  "  Privileges  of  Public  Ships  in  Foreign  Ports,"  and  on 
**  International  Arbitration.'* 

Space  will  not  admit  of  our  touching  upon  more  than  a  few  of 
the  many  points  which  we  might  usefully  discuss  in  a  review  of  the 
work  before  us.  The  author  of  the  **  First  Platform  *'  has  made 
a  liberal  use  of  the  labours  of  his  predecessors,  but  wherever 
Sir  Edward  Creasy  speaks  in  his  own  person,  he  appears  to  us, 
whether  we  are  in  any  particular  instance  able  to  agree  with  him 
or  not,  to  be   generally  moderate  and   judicious  in  his  views. 
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holding  the  balance  with  great  impartiality  between  the  often 
very  conflicting  doctrines  of  the  older  and  later  schools  of  Inter- 
national Jurists  and  Text  writers.  We  are  sincerely  glad,  and  we 
suspect  most  students  of  Jurisprudence  will  share  in  our  satisfac- 
tion, that  Sir  Edward  abandoned  the  use  (save  in  marginal  notes) 
of  the  fearfully  and  wonderfully  made  compounds,  "  Jus  Law," 
**Lex  Law,"  and  **  Mos  Law,"  with  which  he  at  one  time  intended 
to  startle  his  readers.  They  would,  we  can  scarcely  doubt,  have 
proved  **  white  elephants  "  to  their  learned  inventor. 

Of  the  value  of  the  Utilitarian  principle,  when  rightly  appre- 
hended. Sir  Edward  Creasy  is,  like  Austin,  fully  persuaded, 
holding  with  Cicero,  that  the  *'  Honestum  "  and  the  "  Utile  "  are 
coincident.  But 'it  does  not  seem  easy  to  make  them  agree  in 
some  points  of  the  modern  doctrine  as  laid  before  us  from  the 
writings  of  Bluntschli,  Calvo,  and  other  living  Publicists.  The 
case  of  the  arrest  of  certain  officers  of  H.M.S.  La  Forte  by  the 
Brazilian  military  authorities  at  Rio  Janeiro  (**  Platform,"  p.  192) 
appears  to  us,  notwithstanding  the  award  of  the  King  of  the 
Belgians,  a  weak  one  to  quote  in  proof  of  the  view  that  the 
privilege  of  exterritoriality  "does  not  extend  to  misconduct  com- 
mitted on  shore."  Unfortunately,  Sir  Edward  cites  the  case  only 
from  a  South  American  writer,  Calvo  (Droit  International 
Theorique  et  Pratique,  I.,  p.  794),  whose  account  is  meagre  and 
one-sided,  instead  of  from  Ortolan's  far  more  impartial  and 
detailed  account  in  the  first  volume  of  his  "  Diplomatic  de  la 
Mer,"  (pp.  431-444).  We  happen  to  have  studied  this  case  care- 
fully, and  must  confess  that  we  cannot  consider  it  one  upon 
which  any  judgment  can  be  formed  as  to  the  course  which  ought 
to  be  pursued  by  the  authorities  of  a  State  within  whose  territory 
the  officers  or  men  of  a  Public  Ship  of  War  may  **  misconduct  " 
themselves.  We  trust  that  Sir  Edward  will  add  a  reference  to 
Ortolan  on  this  case  in  future  editions  of  his  work. 

Some  of  the  questions  touched  upon  in  the  present  volume 
were  discussed  under  Sir  Edward  Creasy's  presidency  at  the 
Brighton  Congress  of  the  Social  Science  Association,  and  we 
are  somewhat  surprised  that  he  does  not  quote  the  most  recent 
cases  in  which  the  responsibility  of  a  State  for  the  **  satisfaction" 
to  be  accorded  by  its  Penal  Laws  has  been  the  subject  of  rather 
sharp  diplomatic  correspondence.  Bluntschli's  language  on  this 
point  is  very  strong,  and  it  seems  to  embody  the  principles  upon 
which  the  Imperial  German  Chancery  has  already  acted  in 
regard  to  Belgium,  and  would  act  again,  probably,  in  any  case 
where    it    thought   itself   sufficiently   strong    to   insist  upon  the 
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modification  of  the  Municipal  Laws  of  a  weaker  State  to  bring 
them  into  harmony  with  its  own  conceptions  of  International 
obligations.  For  it  is  clear  that  Germany,  at  least,  does  not  think 
of  States  what  the  Roman  jurists  thought  of  their  ideal  **  Pater- 
familias ;  *'  **  incredibile  est  in  aliquo  facile  errasse" 

To  the  judgments  delivered  in  the  "  Alabama  "  Arbitration, 
and  therein  more  especially  to  that  of  the  Lord  Chief  Justice  of 
England,  Sir  Edward  Creasy  makes  a  deservedly  constant  refer- 
ence. It  appears  to  us  that  Mr.  Adams,  for  the  purposes  of  his 
special  pleading,  attenuated  the  privileges  of  diplomatic  repre- 
sentatives in  his  arguments  at  Geneva,  to  a  degree  which  would 
be.  probably  strongly  resented  by  the  United  States  if  the  views 
expressed  by  him  were  to  be  carried  to  their  legitimate  conclusion. 
And  the  question  of  origin,  in  regard  to  a  vessel  claiming  to  be 
a  public  ship  of  war  of  an  organized  political  society,  seems  to 
us  a  dangerojis  one  to  entertain,  as  well  as  wide  of  the  true 
issue,  which  is  whether  it  be  duly  commissioned  by  a  properly 
organized  society,  having  a  right  to  be  considered  a  belligerent. 
In  the  days  of  our  warfare  against  the  France  of  the  First  Republic 
and  Empire,  we  transferred  to  our  own  Navy  List  ships  which 
kad  been  built  for,  and  originally  commissioned  by,  the  French 
Government,  but  had  been  captured  by  us  in  the  course  of  engage- 
ments at  sea  Is  it  to  be  contended  that  there  was  a  taint  of 
"  original  sin  '*  about  our  acquisition  of  these  vessels,  and  that 
they  never  lawfully  passed  into  our  service  ?  It  is  difficult  to 
construe  the  arguments  of  Mr.  Adams  in  a  sense  that  shall  not 
be  at  least  patient  of  such  a  rediictio  ad  ahsurdum. 

The  very  important  question  of  the  exterritoriality  of  public 
ships  of  war  in  the  waters  of  a  foreign  State  demands  a  few 
words  from  us  in  this  place,  although  we  might  be  contented  to 
leave  it  in  the  position  which  it  has  made  for  itself  in  our  own 
pages,  under  the  lucid  and  exhaustive  treatment  of  Sir  Travers 
Twiss.  The  subject  necessarily  comes  up  for  discussion  in  the 
body  of  Sir  Edward  Creasy^s  work,  and  it  also  forms  the  most 
valuable  and  interesting  part  of  his  **  Epilegomena.*' 

Four  of  the  Geneva  Arbitrators  gave  it  as  their  verdict  that 
this  privilege  was  **  not  an  absolute  right,  but  solely  a  proceeding 
founded  on  the  principle  of  courtesy  and  mutual  deference  be- 
tween nations."  The  point  which  those  Arbitrators  seem  to 
have  chiefly  had  in  view  was  the  liability  of  the  privilege  to  be 
**  cancelled  at  any  moment  without  cause  for  ofTence  being 
given."  (Judgment  of  Count  Sclopis,  "  Platform,"  p  184.)  We 
have  not  such  an  opinion  of  the    angelic   meekness  of  human 
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nature,  whether  exhibited  by  individuals  or  States,  as  to  believe 
that  such  a  sudden  withdrawal  of  a  long  unquestioned  privilege 
would  not  give  cause  for  offence. 

In  his  **  Epilegomena,'*  Sir  Edward  argues  that  "  as  a  case 
of  privilege  all  these  difficulties  that  have  been  raised  against 
the  full  allowance  of  the  immunities  hitherto  generally  supposed 
to  belong  to  war-ships,  vanish  at  once  out  of  existence."  We  regret 
to  be  unable  to  accept  this  easy  solution.  Sir  Edward  insists  that 
**  privilege  may  always  be  waived  by  the  person  for  whose  benefit 
it  was  introduced,"  and  cites  from  the  Lord  Chief  Justice's  Geneva 
judgment  the  maxim  **  Unusquisque  potest  renuntiare  juri  pro 
se  nato"  But,  in  the  case  under  consideration,  the  privilege  of 
exterritoriality  attaches  to  the  public  ship  of  war  as  representing 
the  sovereignty  of  the  nation  whose  flag  floats  over  it,  and 
we  find  ourselves  quite  unable  to  conceive  that  it  should  be 
within  the  power  of  the  captain  of  such  a  ship  to  waive  one  iot& 
of  the  privileges  of  the  State  which  he  represents,  without  direct 
orders  to  that  effect  from  those  who  commissioned  him.  And  in 
that  case  it  would  be  the  State,  and  not  the  captain  of  the  man- 
of-war,  which  would  make  the  concession,  **pro  hac  vice,"  if 
there  appeared  to  be  adequate  reasons  to  do  so,  owing  to  special 
circumstances  of  time  or  place.  We  cannot  but  think  that  a 
commander  of  a  public  ship-of-war,  who  should  take  it  upon 
himself  to  yield  any  such  point  without  authorisation,  would  find 
a  court-martial  awaiting  him  on  his  return  home,  whether  the 
privilege  waived  related  to  the  honours  to  be  paid  to  the  war-flag 
of  his  country,  or  to  the  right  of  asylum  afforded  by  it ;  and  that 
whether  it  were  in  question  for  the  ex-President  of  a  South 
American  Republic,  or  only  for  a  fugitive  slave,  who  had  heard 
that  the  British  flag  would  give  him  liberty,  and  raise  him  from 
the  position  of  a  chattel  to  the  status  of  a  free  man. 

We  fear  that  th«  interest  with  which  we  have  followed  Sir 
Edward  Creasy's  arguments,  even  where  we  could  not  agree  with 
him,  has  already  betrayed  us  into  exceeding  the  limits  within 
which  the  inexorable  demands  of  space  must  warn  us  to  confine 
ourselves.  There  are  yet  many  words  which  we  would  fain  say, 
and  many  points  to  which  we  would  fain  draw  attention.  Scat- 
tered up  and  down  the  700  hundred  pages  of  the  **  Platform," 
there  are  not  a  few  antinomies,  which,  no  doubt.  Sir  Edward  will 
reconcile  in  a  future  edition.  Some  of  these  are  curious,  such  as 
the  passages  in  which  the  phrase  **novv"  is  used  in  relation  to 
a  time  denoted  in  brackets  as  1875.  Still  more  curious  is  the 
way  in  which  President  Woolsey  oscillates  between  bearing  his 
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proper  title,  and  that  of  *'  Principal ;"  and  the  sporadic  manner 
in  which  recognition  is  made  of  the  rank  of  Sir  Travers  Twiss. 
Even  Sir  Robert  Phillimore  appears  sometimes  as  "  Dr.  Philli- 
morc,*'  while  M.  Laboulaye  and  M.  St.  Marc  Girardin  are  singu- 
larly disguised  under  the  names  of  **  Laboulage,"  and  "  Girandin." 
Of  these,  and  similar  slips,  we  can  only  say,  **  dormitat  bonus 
Homerusy  It  is  a  more  serious  fault,  we  think,  that  Sir  Edward 
ahould  have  printed  only  the  English  text  of  the  Declaration  ot 
Paris,  1856.  The  French  text  is  the  authentic  one,  and  Sir 
Travers  Twiss  pointed  out,  at  a  recent  meeting  of  the  Law  Amend- 
ment Society,  some  important  consequences  which  flow  from  the 
laii^^Uci^e  employed  in  that  Text,  and  which  cannot  be  understood 
without  study  of  the  original.  **  La  Course,"  according  to  Sir 
Travers,  is  not  what  we  mean  by  the  word  Privateering,  but  war- 
fare under  letters  of  marque,  granted  by  a  belligerent  to  any 
person  who  would  accept  them,  whether  neutral  or  belligerent.  It 
ii  evident,  therefore,  that  we  must  study  closely  the  meaning  o^ 
the  French,  and  not  of  the  English,  Text  of  this  celebrated  **  Piece 
Diplomatique." 

These  and  other  requirements,  which  we  have  felt  bound  to 
notice,  can  easily  be  supplied  in  a  new  edition  ;  and,  in  the  mean- 
whilt;,  we  have  reason  to  be  grateful  to  Sir  Edward  Creasy  fcr  a 
volume  which  by  its  fertility  of  illustration,  its  elegance  of  diction, 
and  the  general  soundness  of  its  doctrine,  deserves  to  become 
a  favourite  guide  to  the  student,  and  a  **  Lucerna  jfuris 
Gtntutm" 


An  Exposition  of  our  new  Judicial  System  and  Civil  Procedure  as 
reconstructed  under  the  Judicature  Acts.  By  W.  F.  Finlason. 
Longmans,  Green,  &  Co.     1877. 

The  numberless  editions  of  the  Judicature  Acts  which  we  have 
from  time  to  time  been  called  upon  to  notice  have  been  editions, 
strictly  so  called,  and  nothing  more.  They  have  given  us  the 
0ri^inal  enactments  of  the  legislature,  illustrated  by  so  much  of 
the  old  practice  as  was  available  for  the  elucidation  of  the  new, 
and  arranged  according  to  the  editor's  best  notion  of  convenience. 
Mr.  Finlason's  treatise  deals  with  the  entire  Judicature  as  a 
working  unit.  **  The  object  of  the  work,"  he  says,  **  is  to  explain 
tlie  broad  principles  and  main  provisions  of  the  Acts,  and  their 
practical  effect  and  operation,  and  especially  to  exhibit  the 
necessary  connection  between  the  different  parts  of  the  subject; 
and,  above  all,  to  show  how  all  the  principles  which  govern  every 
l^art     r  procedure,  down   to  its  most  particular  details,  emanate 
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from  a  few  general  principles — the  governing  principle  of  all 
being  the  necessity  for  the  adaptation  of  judicature  and  procedure 
to  the  nature  of  the  jurisdiction  to  be  exercised  in  different  classes 
of  cases;  that  is,  the  judicial  business  to  be  discharged,  or  the 
judicial  work  to  be  done.  Thus  it  is  that  the  whole  subject  turns 
upon  the  nature  of  the  jurisdictions  to  be  administered,  which 
necessarily  governs  the  nature  of  the  judicature  as  the  judicial 
power  to  be  employed — as  the  nature  of  the  work  to  be  done 
dictates  the  agents  to  be  employed."  This,  it  will  be  observed, 
is  a  complete  vindication  of  the  Judicature  Acts,  all  the  more 
timely  that  they  are  now  passing  through  a  storm  of  criticism, 
raised  chiefly  by  those  who  declined  to  offer  their  counsel  when 
the  Bills  were  before  Parliament- 
Nothing  would  give  more  satisfaction  to  the  lay  public  than  to 
be  assured  on  competent  authority  that  the  great  principle  of 
division  of  labour  has  been  successfully  carried  out  in  the 
Supreme  Judicature  of  the  land.  That  there  was  no  such  prin- 
ciple in  the  old  system ;  that  there  were  too  many  workmen 
in  one  shop,  and  too  few  in  another ;  that  their  work  was 
not  distributed  on  any  business-like  principles,  but,  to  a  large 
extent,  as  the  result  of  historical  accidents ;  and  that  instead 
of  Co-operation,  we  had  opposition,  one  set  of  workmen  being 
employed  to  prevent  or  undo  the  work  of  another — such  was 
the  burden  of  complaint,  raised  first  of  all  by  lawyers  who  cared 
about  reform,  and  mournfully  repeated  by  those  who  knew 
little  or  nothing  about  the  matter.  On  the  other  hand,  the 
impression  now  prevailing  as  to  the  operation  of  the  Judicature 
Acts,  is  that  things  remain  pretty  much  as  they  were.  The 
marvellous  consolidation  of  all  the  old  Courts  into  one,  followed 
by  the  re-distribution  of  the  business  to  the  old  Courts  under  the 
old  names,  is  beginning  to  strike  people  as  a  piece  of  legislative 
jugglery.  It  would  be  highly  satisfactory,  therefore,  to  know  that 
the  net  result  after  all,  is  this  **  necessary  adaptation  of  judicature 
and  procedure  to  the  nature  of  the  jurisdiction,"  of  which 
Mr.  Finlason  speaks.  But,  when  we  turn  to  the  chapter  in  which 
Mr.  Finlason  discusses  the  necessary  differences  of  jurisdictions, 
we  are  doomed  to  disappointment.  Mr.  Finlason  gives  us  no 
principles  by  which  we  are  to  distribute  our  judicial  business. 
In  distinguishing  between  jurisdictions,  he  appears  to  hesitate 
between  the  nature  of  the  right,  and  the  nature  of  the  remedy,  as 
the  deciding  test.  He  is  successful  in  pointing  out  that  special 
jurisdictions— like  Criminal  and  Divorce  jurisdictions — are 
separable    from   the   rest,  and    must    be   exercised   by   separate 
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tribunals  But  we  do  not  think  he  is  successful  in  showing  that 
Chancery  jurisdiction,  as  it  has  been  left  by  the  Acts,  is  a  special 
and  separable  jurisdiction  of  this  kind.  On  this  point  he  almost 
takes  up  the  old  position  maintained  by  the  opponents  of  the 
Judicature  Acts,  that  Law  and  Equity  are  essentially  different  in 
nature,  and  must  be  kept  distinct.  Mr.  Finlason  is  on  the  right 
track  in  trying  to  find  in  the  peculiarity  of  the  subject  matter 
a  reason  for  the  separation  of  jurisdictions,  but,  in  the  important 
instance  of  the  Chancery  Division,  we  do  not  think  he  has 
succeeded. 

Mr.  Finlason  thoroughly  approves  of  the  settlement  of  the 
Appeal  question  effected  by  the  Act  of  last  Session — a  settlement 
which  he  evidently  looks  upon  as  final.  He  has  no  patience  with 
thoBC  who  say  that  the  highest  Appeal  Court  is  not  really  the 
House  of  Lords;  such  an  objection  he  denounces  as  both 
fallacious  and  futile.  Futile  it  may  be  in  the  sense  that  if  we  get 
a  good  Court,  it  really  matters  nothing  what  it  may  be  called ; 
but  the  fallacy,  we  should  have  thought,  is  all  on  the  other  side. 
The  objection  was  only  made  in  answer  to  those  who  insisted 
that  the  House  of  Lords  ought  to  remain  the  Imperial  Court  of 
Appeal ;  and  to  these  it  was  surely  relevant  to  say,  **  After  all, 
what  yau  have  got,  is  not  the  House  of  Lords  at  all."  There 
may  be  something  in  Mr.  Finlason's  plea,  that  the  name  will  give 
the  new  Court  a  dignity  which  it  would  not  otherwise  possess  in 
the  eyes  of  the  vulgar,  and  that  the  dignity  will  be  an  inducement 
to  the  beat  lawyers  to  accept  seats  on  the  bench.  We  should 
prefer  to  think,  that  a  seat  in  the  highest  tribunal  of  the  Empire, 
cannot  be  raised  in  public  or  private  estimation  by  a  nominal 
connection  with  the  hereditary  branch  of  the  Legislature.  But 
surely  Mr.  Finlason  is  going  too  far,  when  he  asserts  that  the 
excessive  greatness  of  the  position  will  be  a  new  guarantee  for 
the  fitness  of  the  appointments  to  high  judicial  office.  And  can 
he  really  be  serious  in  citing  Lord  Gordon*s  appointment  as  an 
example  ? 

We  shall  not  attempt  to  follow  Mr.  Finlason  through  all  the 
questions  which  are  raised  and  discussed  in  this  vigorous  volume. 
His  knowledge  and  his  fairness  are  alike  beyond  question,  and  if 
his  arg:ument  generally  fails,  as  we  think  it  does,  at  the  point 
where  it  touches  the  rationale  of  judicial  institutions,  it  supplies 
us»  at  all  events,  with  a  rough  and  ready  estimate  of  the  working 
merits  and  defects  of  the  last  great  improvement.  The  chapter 
an  the  history  of  the  subject  is,  perhaps,  the  most  interesting  in 
Ihc    hook.     Many  who   have    been    frightened    by  the   crushing 
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novelty  of  the  Judicature  Acts,  will  be  pleased  to  learn  that  all 
their  important  provisions  have  attained  quite  a  venerable  age  as 
proposals  for  reform. 


The  Statutes,  General  Orders,  and  Rules  of  Court  relating  to 
the  Practice,  Pleading,  and  jurisdiction  of  the  Supreme  Court  of 
judicature,  particularly  with  reference  to  the  Chancery  Division 
and  the  actions  assigned  thereto.  Fifth  Edition.  By  George 
Osborne  Morgan,  M.P.,  Q.C.,  and  Chaloner  W.  Chute,  of 
Lincoln's  Inn,  Barrister- at- Law,  late  Fellow  of  Magdalen  College, 
Oxford.     Stevens  &  Sons.     1876. 

The  fifth  edition  of  Morgan's  Chancery  Acts  and  Orders  is  not 
merely  a  new  edition  of  an  old  and  highly-esteemed  treatise,  but 
to  a  considerable  extent  a  new  work.  The  provisions  of  the 
Judicature  Acts  and  Rules  retaining  in  force  the  old  forms  and 
methods  of  procedure,  so  far  as  they  are  not  inconsistent  with 
the  new  practice,  have  rendered  it  necessary  to  perform  the  diffi- 
cult and  delicate  task  of  disentangling  the  mass  of  operative 
Orders  and  Regulations  from  those  which  have  been  either 
expressly  or  inferentially  abolished.  This  task  has  been  accom- 
plished by  the  learned  authors  with  great  care  and  discrimination  ; 
and  the  practitioner  will  find  in  the  present  edition,  a  lucid  and 
compendious  statement  of  the  substance  of  the  Consolidated  and 
other  Orders  of  the  Court  of  Chancery,  which,  though  not 
expressly  incorporated  in  the  new  enactments,  are,  by  implication, 
left  untouched  by  them,  placed  side  by  side  with  the  Judicature 
Acts  and  Rules  of  Court.  As  a  minor  point,  but  one  which 
greatly  facilitates  the  convenience  of  reference,  we  note  that 
the  older  Orders  and  Regulations  are  distinguished  by  italics, 
while  the  Rules  of  Court  applying  to  the  Divisions  of  the  High 
Court  other  than  Chancery,  are  printed  in  smaller  type.  The 
Rules  relating  exclusively  to  the  Probate  and  Admiralty  Divisions 
have  been  omitted  altogether,  and  the  volume  is  judiciously  kept 
within  such  limits  that  it  can  be  conveniently  carried  into  Court. 
In  addition  to  the  Judicature  Acts  and  Rules  m^ny  important 
Statutes  passed  since  the  last  edition  appeared,  such  as  the 
Settled  Estates  Act  Amendment  Acts,  1874  and  1876,  the  Par- 
tition Act,  1876,  and  the  Appellate  Jurisdiction  Act,  are  added 
to  the  collection  of  Statutes  forming  the  first  part  of  the  book. 
The  copious  notes  interspersed  amidst  the  Statutes  and  Rules 
are  always  to  the  point,  and  will  be  found  to  contain  the  pith  oi 
all  the  numerous  recent  cases.     We  entertain  no  doubt  that  this 
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new    edition    will   maintain    and    enhance   the    high    reputation 
deservedly  gained  by  the  original  work. 


A  Concise  Treatise  on  the  Statute  Law  of  the  Limitation  of 
Actions.  By  Henry  Thomas  Banning,  M.A.,  of  the  Inner 
Temple,  Barrister-at-Law.     Stevens  &  Haynes.     1877. 

Mr.  Banning  is  a  new  wiiter,  and  his  first   book   is   to   be 
commended  as  a  careful,  and,  we  think,  successful  attempt  to 
exhibit  the  whole  of  the  Law  relating  to  the  important  subject  of 
Limitations  in  one  moderately-sized  volume.     The  subject  has, 
in  England  at  least,  been  treated  as  if  it  consisted  of  two  entirely 
separate  subjects ;  and  so  far,  therefore,  the  general  policy  of  the 
Law  has  been  obscured.     It  is  a  healthy  feature  of  recent  legal 
literature,  that  the  scientific  is  gradually  superseding  what  may 
be  called  the  forensic  arrangement — the  arrangement  suggested 
by  the  casual  wants  of  the  practitioner.     Mr.  Banning's  book  on 
Limitations  is  a  study  of  the  operation  of  the  principle  throughout 
the  entire  domain  of  the  Law.     A  student,  who  has  mastered  the 
elements  of  the   Law,  and  is  in  search  of  a  special  subject  for 
detailed  study,  could  not  do  better  than  choose  Mr.  Banning's 
book.     We  offer  this  recommendation  the  more  confidently,  as  it 
has  the  not  very  common  merit  of  being  readable.     Mr.  Banning 
has  made  no  attempt  to  avoid  technicalities  of  expression ;  indeed, 
as  he  tells  us  in  the  preface,  he  has  sought  to  use,  as  often  as 
possible,  the  ipsissima  verba  of  the  tribunals.     But  he  has  pro- 
duced his  effect,  mainly,  as  it  appears  to  us,  by  the  judicious 
shortness  of  his  chapters,  and  by  the  continuous  method  which 
runs  through  them  all.     Each  separable  head  has  a  chapter  to 
itself,  which  one   masters  with  a  sense  of  ease,  and  each  new 
chapter  marks  a  distinct  advance  in  the  line  of  argument.     The 
result   is  what   must   be   pronounced   an   interesting  law-book. 
Here  and  there  one  might  suspect  traces  of  a  grave  humour,  but 
the  humour  is  so  very  grave  that  it  is  probably  unintentional.  Such, 
for  instance,  is  the  case  in  which  Vice-Chancellor  Shadwell  is 
solemnly  quoted  as  referring  for  a  legal  principle  to  **  the  Holy 
Scriptures  and  the  decisions  of  our  own  Courts  of  Equity,"  and 
citing  authorities  from  St.  Matthew's  Gospel  and  the  poetry  of 
Ovid.     Probably  Mr.  Banning  meant  nothing  more  than  to  give 
the  ipsissima  verba  of  the  learned  judge,  just  as  he  is  probably 
following  a  marginal  note,  when  he  records  in  one  case  that  the 
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defendant  was  a  Quaker ;  a  fact  in  no  way  relevant  to  the 
decision,  but  explanatory  of  the  peculiar  language  of  the 
correspondence. 

The  references  to  American  cases  and  to  the  French  Code,  are 
not  so  copious  as  one  might  be  led  to  expect  from  the  promise  on 
the  title-page.  Mr.  Banning  has  not  sought  light  from  foreign 
systems.  He  does  not,  like  the  mutilator  of  Lord  Macaulay's 
speeches,  find  the  principle  of  Limitation  in  **the  Pandects  of 
Benares."  But,  within  the  limits  he  has  assigned  to  himself,  he 
has  to  the  best  of  our  judgment  thoroughly  explored  his  subject. 
Our  examination  of  the  book  enables  us  to  endorse  the  modest 
statement  of  the  author,  that  the  work  has  been  one  of  much 
labour. 

The  only  fault  we  have  to  find  with  the  book,  is  the  occurrence 
here  and  there  of  obscurities  and  oddities  of  expression.  Take 
the  following  as  an  example : — *'  It  may  be,  however,  that  there 
is  a  distinction,  as  suggested  by  Justice  Story  in  his  Conflict  of 
Laws,  and  as  suggested  in  reference  to  the  preceding  rule,  in 
cases  where  the  right  as  well  as  the  remedy  of  the  claimant  is 
barred  by  the  law  existing  at  the  place  of  contract."  It  is  hardly 
fair  to  quote  the  sentence  apart  from  its  context,  for  which  we 
have  not  room  ;  but,  after  a  careful  study  of  the  context,  we  feel 
pretty  sure  that  it  would  take  a  good  many  lines  to  explain  the 
whole  of  Mr.  Banning's  meaning. 


The  Law  of  Parliamentary  and  Municipal  Registration  ;  with 
Notes,  useful  Tables,  and  the  most  important  decisions  given  in 
appeals  from  Revision  Courts ;  together  with  the  proposed 
alterations  in  the  Law.  By  Alexander  Charles  Nicoll  and 
Arthur  John  Flaxman,  both  of  the  Middle  Temple,  Barristers- 
at-Law.     Knight  &  Co.     1876. 

Among  the  many  measures  of  greater  or  less  merit  which  the 
ever-increasing  pressure  of  business  in  Parliament  prevented 
from  passing  into  laws  last  Session,  the  "  Parliamentary  and 
Municipal  Registration  (Boroughs)  Bill "  introduced  in  the  Com- 
mons by  Mr.  A.  G,  Marten,  Q.C.,  M.P.,  was  by  no  means  the 
least  important.  It  was  intended  to  effect  a  considerable  change 
in  the  system  of  making  up  and  publishing  the  Parliamentary 
and  Burgess  lists  of  such  boroughs  as  are  both  parliamentary  and 
municipal,  facilitating  the  work  of  the  officials,  simplifying  the 
law,  and  procuring  a  saving  of  expense  which  has  been  approxi- 
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mately  estimated,  in  the  case  of  a  single  large  borough,  at  no  less 
a  sum  than  ;f  800  a  year.  The  Bill  had  already  passed  twice 
through  Committee  before  its  withdrawal,  and  we  trust  that  Mr. 
Marten  will  reintroduce  it  in  the  coming  Session,  with  a  more 
fortunate  result. 

Tiie  arrangement  of  the  book  now  before  us  was  decided  upon 
by  the  authors  while  Mr.  Marten's  Bill  was  before  the  House, 
and  when  there  was  every  probability  that  it  would  become  law. 
The  authors  speak  of  Parts  I.,  II.,  III.,  and  even  IV.,  but  in  the 
body  of  the  work  this  numeration  is  not  to  be  found,  which  is  a 
drawback  in  respect  of  readiness  of  reference.  But  it  must  be 
noted  that  even  should  Mr.  Marten's  Bill  become  law  it  v^dll  not 
affect  at  all  what  Messrs.  Nicoll  and  Flaxman  call  Part  I.,  viz., 
the  Law  of  Registration  applicable  to  Counties,  while  Part  II. 
will  apply  to  Boroughs  Municipal  alone,  and  Part  III.  to  Parlia- 
nit^ntary  Boroughs  only.  The  existing  Law  is  well  and  concisely 
set  out,  and  the  work  is  so  arranged  that  it  may  be  used  with 
advantage  even  if  Mr.  Marten's  Bill  should  take  its  place  among  the 
achievements  of  a  Parliamentary  Session  yet  to  be  held.  The 
Tables  compiled  by  the  Authors  to  shew  the  stages  and  dates  of 
the  various  duties  of  Registration  Officers  in  Counties  and 
Borouglis  add  considerably  to  the  value  of  this  handy  little  book. 


Manual  of  the  Prevalence  of  Equity^  under  the  2^th  Section  of 
the  Judicature  Act,  1873,  amended  by  the  Judicature  Act,  1875. 
By  Charles  Fraxcis  Trower,  Esq.,  M.A.,  of  the  Inner  Temple, 
Barrister-at-Law,  late  Fellow  of  Exeter  College,  and  Vinerian 
Law  Scholar,  Oxford.     Butterworths,  1876. 

We  congratulate  Mr.  Trower  on  having  produced  a  concise  yet 
comprehensive  treatise  on  the  prevalence  of  Equity  under  the 
25th  section  of  the  Judicature  Act,  which  cannot  fail  to  prove  of 
great  service  alike  to  the  student,  and  to  practitioners  of  the 
Common  Law  Branch  of  the  profession  who,  under  the  recent 
legislation,  find  themselves  called  upon  probably  for  the  first  time 
to  study,  and  apply  in  practice,  the  equitable  principles  which 
now  **  prevail."  Within  the  compass  of  less  than  a  hundred 
pages  (including  the  Index),  the  author  has  contrived  to  compress 
the  results  of  extensive  reading  combined  with  practical  know- 
ledge, the.  whole  being  logically  arranged,  and  expressed  in  clear 
and  terse  language.  Each  proposition  is  verified  by  reference  to 
sufficient  authority ;    but,  to   quote   the  author's  words,   **  as  a 


^ 


Digitized  by 


Google 


REVIEWS.  257 

multiplicity  of  authorities,  like  time-pieces  in  a  clock-maker's 
shop,  tends  only  to  distract,**  single  cases  only  are,  as  a  rule,  cited, 
or  some  good  text-book  which  has  collected  the  cases.  To 
facilitate  reference,  the  particular  pages  of  such  judgments  as 
establish  an  important  position,  are  given  in  the  notes. 


On  the  Compulsory  Purchase  of  the  Undertakings  of  Com- 
panies by  CorporationSy  and  the  Practice  in  relation  to  the  passage 
of  Bills  for  compulsory  Purchase  through  Parliament.  By  J.  H. 
Balfour  Browne,  of  the  Middle  Temple,  Barrister-at-Law. 
Stevens  &  Haynes.     1876. 

This  little  treatise,  from  the  prolific  pen  of  the  learned  Regis- 
trar to  the  Railway  Commissioners,  consists  chiefly  of  a  con- 
densed report  of  the  proceedings  before  the  Committees  of  the 
Lords  and  Commons  which  passed  the  **  Stockton  and  Middles- 
borough  Corporations  Water  Bill,  1876.**  Parliament  having 
sanctioned  the  compulsory  purchase  by  these  corporations  of  the 
works  of  the  local  water  company,  notwithstanding  its  most 
strenuous  opposition,  there  can  be  little  doubt  that  many  other 
such  transfers  will  be  sought  and  obtained ;  for  there  certainly 
exists  a  growing  feeling  that  as  a  rule  it  would  be  for  the  public 
advantage  that  the  trust  to  supply  water — and  also  gas—  should 
be  vested  in  the  local  or  municipal  authorities.  As  regards  the 
supply  of  water,  this  tendency  is  strongly  marked  in  the  provi- 
sions of  the  52nd  section  of  the  Public  Health  Act,  1875.  Both 
to  corporations  wishing  to  acquire  the  works  of  companies  which 
supply  gas  or  water  within  their  districts,  and  to  companies 
anxious  to  retain  the  monopoly  which  they  at  present  enjoy,  Mr. 
Balfour  Browne's  compendious  exposition  of  the  facts  of  a  case, 
**  in  which  the  principle  of  compulsory  purchase  was,  for  the  first 
time,  definitely  recognized  and  given  effect  to,"  cannot  fail  to  be 
interesting  and  useful. 


The  Law  Relating  to  Public  Hfialth  and  Local  Oooernment, 
as  contained  in  the  Public  Health  Act,  1875,  and  other  Statutes; 
with  an  Introduction,  Notes,  and  Appendices.  By  Gerald 
A.  R.  Fitzgerald,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
late  Fellow  of  St.  John's  College,  Oxford.  (Stevens  and  Sons, 
1876). 

Though  somewhat  late  in  the  field,  Mr.  Fitzgerald  has  the 
special  recommendation,  as  a  writer  on  the  Law  relating  to 
Public  Health  and  Local  Government,  that  he  was  employed  by 
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the  Government  in  the  preparation  of  the  admirable  Consolidating 
Statute  of  1875.  Two  introductory  chapters  are  devoted  to  a 
historical  summary  of  Sanitary  Legislation  in  England,  and  to  a 
lucid  explanation  of  the  provisions  of  the  Act  of  1875,  in  which 
particular  attention  is  called  to  the  amendments  of  the  old  law 
introduced  amidst  the  work  of  consolidation.  The  Act  of  1875 
is  given  in  extenso,  with  intersectional  cross-references,  and  notes 
in  which  all  important  cases  decided  on  corresponding  sections  of 
former  statutes  are  referred  to,  and  wherever  possible  the  definite 
proposition  of  law  embodied  in  a  case  is  tersely  stated.  The 
incorporated  provisions  of  the  Waterworks'  Clauses  Acts,  the 
Towns  Improvements  Clauses  Act,  the  Towns  Police  Clauses 
Act,  and  the  Markets  and  Fairs  Clauses  Act,  follow  the  principal 
Act,  In  an  Appendix  are  given  the  Audit  Clauses  of  the 
Poor  Law  Acts  applicable  to  the  accounts  of  rural  Sanitary 
Authorities  ;  the  Miscellaneous  Statutes  referred  to  in,  or  relating 
to  the  purposes  of,  the  Public  Health  Act,  1875  ;  various  orders 
issued  by  the  Local  Government  Board  under  the  Acts  relating 
to  the  Public  Health,  &c. ;  and  a  chronological  table  of  the 
**  Sanitary  Acts,"  pointing  out  those  which  have  been  repealed. 
A  copious  and  well-executed  analytical  index  completes  the  work, 
which  we  can  confidently  recommend  to  the  officers  and  members 
of  sanitary  authorities,  and  all  interested  in  the  subject  matter 
ol  the  new  Act. 


Sdect  Titles  from  the  Digest  of  Justinian,  edited  by  T.  Erskinb 
Holland,  D.C.L.,  Chichele  Professor  of  International  Law  and 
Diplomacy,  Oxford,  and  C.  L.  Shadwell,  B.C.L.,  Fellow  of  Oriel 
College,  Oxford,  both  of  Lincoln's  Inn,  Barristers-at-Law. 
Part  III.     Oxford:  Clarendon  Press.     1876. 

We  are  indebted  to  Dr.  Holland  and  Mr.  Shadwell  for  a  new 
rnstalment  of  their  useful  publication  of  "  Select  Titles  from  the 
Digest."  The  idea  of  illustrating  separate  portions  of  Roman 
Law  by  a  careful  recension  of  the  Titles  of  the  Digest  containing 
the  Imperial  Legislation,  and  the  opinions  of  the  Imperial  jurists, 
on  those  portions,  was  itself  a  happy  one,  and  has  been  well 
carried  out  by  its  authors.  The  part  now  before  us,  the  third  of 
the  series,  is  devoted  to  Roman  Property  Law.  The  student  of 
Cix-il  Law,  whether  at  the  Universities  or  the  Inns  of  Court,  will 
find  it  very  useful  to  keep  by  him  for  ready  reference  both  Part 
IIL  and  Part  II.,  which  gave  a  conspectus  of  Family  Law. 
Short  English  Summaries  are  prefixed  to  each  Title,  shewing 
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where  the  chief  points  are  to  be  found,  and  references  to  other 
portions  of  the  Digest  and  Code  are  given  in  foot-notes.  We 
only  wish  that  Messrs.  Holland  and  Shadwell  had  not  thought  it 
necessary  to  adopt  the  modern  German  fashion  of  printing  **  u  " 
for  **v,*'  and  **  i"  for  "j,'*  which  may  be  neo  archaic  but  is 
eminently  uncomfortable. 


A  Key  to  Storif^t  Eguity  Jurisprudence.     By    R.   S.   Guernsey, 
of  the  New  York  Bar.     New  York  :  Diossy  &  Co.     1876. 

Mr.  Guernsey  may,  in  some  respects,  be  considered  an  American 
cousin  of  Mr.  Indermaur.  Both  stand  high  in  the  favour  of  Law 
Students  in  their  respective  countries ;  but,  while  Mr.  Indermaur 
concerns  himself  chiefly  with  passing  the  student  through  an 
Examination,  Mr.  Guernsey  has  the  higher  aim  of  enabling  those 
A^ho  use  his  book  to  attain  an  enduring  knowledge  in  the  branch  of 
Legal  Science  with  which  he  deals,  not  by  a  **  royal  road,"  but  by 
"  their  own  industry  and  perseverance."  This  is  an  excellent 
object,  and  Mr.  Guernsey*s  treatment  of  Story's  book  seems  well 
calculated  to  attain  it.  While  offering  the  student  more  than 
eight  hundred  questions  to  test  his  knowledge  of  the  work 
analysed,  Mr.  Guernsey  so  frames  his  **  Key "  that  it  shall 
present  an  outline  of  the  entire  system  of  Equity  Jurisprudence, 
to  be  filled  up,  at  will,  by  notes  from  Spence,  Smith,  and  other 
standard  writers.  The  references  to  Story  are  only  to  the 
chapters  and  titles  containing  the  subject,  the  student  being  thus 
obliged  to  refer  to  the  original  for  the  pages  and  sections  in 
which  it  is  treated.  Though  primarily  intended  for  the  Law 
Schools  of  the  United  States,  Mr.  Guernsey's  book  is  equally 
adapted  for  the  use  of  the  English  student  who  wishes  to  make 
himself  master  of  the  general  principles  of  Equity  Jurisprudence. 


Revue  de  Droit  International  et  de  Legislation  ComparBe,  publi6e 
par  MM.  Asser,  Rolin-Jaequemyns,  and  Wkstlake.  Rruxelles, 
Bniylants-Christophe.     1876.     (Nos.  i  and  2.) 

We  are  glad  to  learn  by  the  first  number  for  the  past  year 
of  our  able  Belgian  contemporary,  which  is  the  organ  of  the 
Institute  of  International  Law  founded  at  Ghent,  in  1873,  that 
the  desire  to  do  honour  to  the  memory  of  Alberico  Gentili  has 
spread  to  the  Netherlands.  M.  Asser,  Councillor  of  the  Ministry 
of  Foreign  Affairs,  and  one  of  the  Editors  of  the  **  Revue,"  is  at 
the  head  of  an  influential  committee  in  Amsterdam.     Interesting 
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details  are  also  given  concerning  the  English  and  Italian  Com- 
mittees. We  trust  that  England,  which  received  him  when  his 
Fatherland  sent  him  into  exile,  will  not  be  found  behind  Italy  and 
Holland  in  shewing  her  gratitude  for  the  teaching  of  the  Father 
of  International  Law  in  the  Schools  of  Oxford.  It  is  pleasant  to 
find  from  another  part  of  the  **  Revue  *'  that  a  fresh  impulse  to 
the  progress  of  Legal  and  Political  Science  has  been  given  by 
the  Peruvian  Government,  which  has  called  M.  Pradier-Fod^re,  a 
distinguished  French  Publicist,  to  the  presidency  of  a  Faculty  of 
Political  and  Administrative  Science  at  Lima,  comprising  in  a 
three  years*  course  the  study  of  Administrative  and  Constitu- 
tional Law,  Public  and  Private  International  Law  and  Diplomacy, 
Political  Economy  and  Statistics 

We  have  drawn  attention  elsewhere  to  a  valuable  article  in 
the  second  number  for  1876. 


The  Partition  Acts,  1868  6*  1876;  A  Manual  of  the  Law  of 
Partition,  and  of  Sale  in  lieu  of  Partition,  By  W.  Gregory 
Walker,  Esq.,  Barrister- at- Law,  B.A.,  and  late  Scholar  of 
Exeter  College,  Oxford.     Stevens  &  Haynes      1876. 

This  edition  of  the  above  Acts  by  Mr.  Walker  will  be  found  a 
handy  little  compendium  of  the  Law  of  Partition,  and  of  Sale  in 
lieu  of  Partition  ;  comprising  not  only  the  new  law  and  practice, 
but  also  so  much  of  the  old  law  as  still  possesses  an  existing 
practical  value.  The  two  Acts  of  1868  &  1876  are  illustrated  by 
carefully  written  intersectional  notes,  containing  references  to  all 
the  reported  cases  decided  under  the  Act  of  1868.  In  an  Appendix 
are  given  several  useful  forms  of  Decrees  and  Orders,  extracted 
by  the  author  from  the  Registrar's  books  at  the  Report  office. 


Oke's  Magisterial  Synopsis.  Twelfth  edition.  By  Thomas 
William  Saunders,  Esq.,  Barrister-at-Law,  Recorder  of  Bath. 
2  vols.     Butterworths.     1876. 

Twelve  editions  in  twenty-eight  years  say  more  for  the  practical 
utility  of  this  work  than  any  number  of  favourable  reviews.  Yet 
we  feel  bound  to  accord  to  the  learned  Recorder  of  Bath  the 
praise  of  having  fully  maintained,  in  the  present  edition,  the  well- 
earned  reputation  of  this  useful  book. 

The  many  important  statutes  passed  since  the  eleventh  edition 
appeared,  only  four  years  since,  and  which  either  impose  new 
duties  upon,  or  modify  the  old  law  administered  by.  Justices  of 
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the  Peace,  have  been  carefully  incorporated  in  the  present  work, 
i^mong  these  we  may  notice  in  the  legislation  of  the  last  Session 
alone,  the  Acts  concerning  Cruelty  to  Animals,  Drugging  of 
Animals,  Elementary  Education,  Industrial  and  Provident 
Societies,  Merchant  Shipping,  the  Poor  L^w,  Salmon  Fishing, 
and  Wild  Fowl  Protection.  A  copious  Index  of  over  100  pages 
offers  every  facility  for  reference  which  can  be  desired  in  addition 
to  the  alphabetical  and  tabular  arrangement  of  offences,  with 
their  penalties,  punishments,  and  procedure. 


A  History  of  Crime  in  England.  Vol.  II.  From  the  Accession 
of  Henry  VII.  to  the  Present  Time.  By  L.  Owen  Pike,  M.A  ,  of 
Lincoln's  Inn,  Barrister-at-Law.     Smith,  Elder,  &  Co.     1876. 

To  those  whom  previous  study,  may  not  have  familiarised  with 
Mediaeval  History,  and  who  probably,  however  erroneously, 
regard  it  as  an  unprofitable  period  for  modern  civilisation  to 
concern  itself  with,  Mr.  Pike's  concluding  volume  will  make 
a  more  forcible  appeal  for  attention  than  his  former  one.  But  it 
is  precisely  because  Mr.  Pike  has  enjoyed  lengthened  oppor- 
tunities for  making  a  special  study  of  his  subject  in  the  ancient 
records  of  this  country,  and  because  he  is  neither  a  mere 
**  laudator  tetnporis  acti,'*  nor  yet  a  blind  enthusiast  in  favour  of 
the  nineteenth  century,  unable  to  discern  the  mingled  good  and 
evil  of  past  ages,  that  his  book  is  deserving  of  most  careful  study 
at  the  hands  alike  of  the  Criminal  Lawyer,  the  Statesman,  and 
the  Economist. 

With  a  work  treating  of  so  vast  a  subject,  and  in  so  exhaustive 
a  manner,  we  cannot  attempt  to  do  more  than  point  out  a  few  of 
the  salient  features  of  the  volume  now  before  us,  and  draw 
attention  to  some  of  the  more  important  views  propounded  or 
suggested  by  the  author.  The  range  of  the  book  is  necessarily 
very  wide,  embracing  such  widely  different  questions  as  those 
raised  by  the  case  of  Mary,  Queen  of  Scots,  the  charges  against 
Lord  Bacon,  the  Gunpowder  Plot,  the  Star  Chamber,  and  the 
most  recent  theories  on  Crime  and  Education.  The  descriptions 
given  of  the  various  modes  of  torture  employed  in  this  country 
down  to  a  recent  period,  form  a  painful  but  unavoidable  part  of 
the  task  of  the  Historian  of  Crime  in  England.  It  may  be  doubted 
whether  torture  is  not,  in  some  shape  or  other,  still  legal  both  in 
Germany  and  Italy;  yet  the  latter  country,  at  least,  displays 
great  anxiety  to  abolish  Capital  Punishment.  The  use  of  thumb- 
screws (polHci),  for  the  purpose,  apparently,  of  extracting  from 
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a  prisoner  a  confession  of  being  in  the  wrong  in  a  dispute  with 
Neapolitan  boatmen,  was  clearly  proved  against  Italy  in  very 
modern  days,  and  we  are  not  aware  that  the  proof  drew  forth 
any  disavowal  of  the  system  for  the  future.  Mr.  Pike  may  well 
remind  us  that  the  progress  of  civilisation  is  very  slow,  and  that 
it  is  often  but  skin-deep.  Nations,  professedly  civilised,  no  less 
than  those  whom  they  would  call  barbarians,  are  very  apt  to  put 
on  a  cocked-hat  and  a  pair  of  Wellington  boots,  and  consider 
themselves  in  full  dress.  It  is  worth  while  to.  remember  that  the 
Pillory  was  in  use  as  late  as  the  beginning  of  the  present  Reign, 
and  that  Professor  Mittermaier  could  write  of  his  country  to  an 
eminent  American  Jurist,  Mr.  Bishop,  in  i860,  **  the  greatest 
number  of  our  lawyers  neglect  the  study  of  the  human  nature ;" 
and,  in  still  more  quaint  and  forcible  language,  **  in  Germany 
very  dangerous  principles,  viz.,  that  of  intimidation,  or  retaliation, 
or  imitation  of  the  divine  justice,  have  a  bad  influence." — 
(Bishop,  Criminal  Law,  I.,  s.  98.  Boston,  1872.)  What  idea 
the  learned  German  Professor  had  formed  to  himself  of  **  the 
divine  Justice,"  that  its  "imitation"  should  so  excite  his  indig- 
nation, we  are  unable  to  conceive.  Possibly,  it  was  a  certain 
affectation  of  inerrancy,  which  is  one  of  the  tendencies  of  the 
Modern  State,  and  which  does  not  pass  unheeded  by  Mr.  Pike. 
**  Our  forefathers,"  he  reminds  us,  "  thought  they  burned  heretics 
for  the  good  of  the  Commonwealth  and  for  the  good  of  the 
heretics  themselves,  just  as  we  think  we  vaccinate  infants,  send 
Peculiar  People  to  prison,  and  fine  widows  who  permit  their 
children  to  be  absent  from  school,  for  the  good  of  the  children 
and  of  the  State  in  general.  We  believe  we  know  what  is 
expedient  better  than  a  small  minority  who  look  upon  the  same 
matters  from  a  different  point  of  view."  The  whole  of  Mr.  Pike's 
last  Chapter,  in  the  course  of  which  he  discusses  the  relations 
between  Crime  and  Instruction,  the  effects  of  Compulsory  Educa- 
tion, and  some  of  the  various  forms  of  what  appears  to  him  to  be 
"  Modern  Intolerance,"  is  very  interesting  and  suggestive.  Some- 
times the  luthor  would  seem  famciful,  did  we  not  know  that  his 
views  are  based  upon  documentary  researches,  and  that  he  is 
fully  aliv^  to  the  fallacies  which  may  and  do  lurk  in  statistics. 
Wc  may  not  be  able  to  agree  with  Mr.  Pike  at  all  points,  but  his 
arguments  and  his  warnings  are  alike  worth  heeding.  We  shall 
do  well  to  remember  that  a  grave  responsibility  is  accepted  by 
a  State  which  insists  on  directing  how  the  eadier  years  of  life 
shall  hd  spent  by  its  members.  In  this  phase  of  modern  English 
life,  Mr.  Pike  sees   **  a   distinct   advance   towards  Communism," 
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for  the  parents  of  children  in  receipt  of  State  education,  he  urges, 
**  receive,  if  not  money,  the  value  of  money,  out  of  a  common 
stock."  And  this  policy,  he  thinks,  must  go  further,  or  be  incon- 
sistent ;  the  reproach  of  intolerance,  at  any  rate,  he  believes  it 
can  hardly  escape. 

So  Mr.  Pike,  from  his  point  of  view,  sounds  the  Cassandra 
note  of  warning.  Whether  he  be  right  or  not  in  thinking  that  he 
has  shown  us  our  "  rocks  ahead,"  we  have  much  reason  to  thank 
him  for  the  able  contribution  of  an  original  thinker  to  the  solution 
of  some  of  the  chief  problems  in  the  Political  and  Social  History 
of  England. 


A  Sketch  of  the  History  of  Taxes  in  England,  By  Stephen 
DowELL.     Vol.1. — To  the  Civil  War,  1642.     Longmans.     1876. 

Mr.  Dowell  here  breaks  ground  in  a  different  kind  of  literary 
soil  from  that  with  which  his  name  has  hitherto  been  associated. 
From  his  more  strictly  technical  works  on  the  Stamp  and  Income 
Tax  Laws  he  has  aspired  to  the  position  of  a  Historian,  and  has 
undertaken  to  treat  an  important  branch  of  the  story  of  the 
English  people.  For,  if  it  be  true  that  money  is  the  *'  Sinews  of 
War,"  no  less  is  it  the  **  Sinews  of  Peace  "  and  good  govern- 
ment. Among  the  radical  evils  which  appear  to  render  a  better 
administration  and  an  internal  reformation  of  abuses  in  the 
Ottoman  Empire  so  hopeless  is  the  wretched  state  of  the  Revenue 
System,  and  the  enormous  drain  upon  the  people  arising  from 
a  Taxation  under  which  Pashas  and  Middle-men  flourish,  while 
the  State  and  the  Tax- payer  alike  derive  little  or  no  benefit  from 
it.  Under  such  circumstances  discontent  must  needs  be  chronic 
and  universal.  Mr.  Dowell  is  a  historian  who  thmks  a  dry 
subject  requires  to  be  made  palatable  by  plums  of  quotation,  and 
of  peculiarly  modern  illustration.  He  tells  us  what  Lothair 
would  have  paid  to  enter  the  lists  at  Ashby,  had  he  lived  in 
the  reign  of  Richard  Coeur  de  Lion,  and  gives  us  as  the  modem 
version  of  the  Emperor  Sigismund's  advice  to  Henry  V.  respecting 
Dover  and  Calais,  **  Keep  up  your  Channel  Fleet."  His  range 
of  authorities  is  wide,  sometimes  embracing  in  the  same  page 
the  prince  of  old  travellers,  Mandeville,  and  Mr.  J.  R.  Green, 
some  of  whose  most  rhetorical  assertions  he  accepts  without 
challenge.  Michelet  is  among  Mr.  Dowell's  most  favourite 
sources  of  inspiration,  and  it  seems  to  us  that  his  style  has  been 
somewhat  affected  by  the  peculiarities  of  the  brilliant  French 
historian,  which,  like  those  of  Victor  Hugo,  are  apt  to  seem 
spasmodic  and  inflated  when  translated  into  English.     But  our 
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author  has  carefully  studied  his  subject,  and  has  something  of 
interest  to  tell  us  about  it  from  the  ^*portoria'*  and  **  capitatio 
humanay**  of  the  Western  Roman  Empire,  down  to  Bates's 
Case.  Several  useful  tables  of  mediaeval  taxation  are  given,  and, 
besides  the  statistics  of  the  various  periods  described,  Mr.  Dowel! 
affords  much  assistance  to  his  reader  in  gaining  an  insight  into 
the  manner  of  life  in  England,  down  to  the  War  between  King 
and  Parliament.  Looking  onwards  from  1642,  Mr.  Dowell  sees 
in  the  vista  of  the  future  a  long  array  of  taxes  on  **  almost  every 
document  that  can  bear  a  stamp,  and  every  trade  or  profession 
that  can  bear  a  license,"  so  that  there  can  be  no  lack  of  matter 
of  interest  for  his  second  volume. 


The  Inns  of  Court  Calendar,  By  Charles  Shaw,  Under- 
Treasurer  of  the  Middle  Temple.     Butterworths.     1877. 

The  first  publication  of  an  "  Inns  of  Court  Calendar,"  modelled 
to  a  certain  extent  on  the  long  familiar  University  Calendars,  can 
hardly  fail  to  be  suggestive  to  many  minds  of  the  oft-mooted 
idea  of  a  Legal  University,  with  the  Four  Inns  of  Court  as  its 
component  Colleges.  And  when  we  look  at  the  details  here 
afforded  concerning  the  professorial  instruction  given  under  the 
Consolidated  Regulations,  and  the  rewards  in  the  shape  of  prizes, 
studentships,  and  other  distinctions,  which  may  be  gained  by 
those  who  are  **  in  statu  pupillari'*  the  suggestion  seems  almost 
to  become  the  reality  which  a  slight  extension  of  the  present 
system,  embracing  the  appointment  of  Tutors  in  each  Inn,  would 
go  far  to  make  it. 

There  is  a  mass  of  information  in  this  work  which  both  members 
of  the  profession,  and  the  lay  public,  will  welcome,  and  which 
they  would  otherwise  have  to  search  for  in  many  separate 
publications.  But  it  is  essential  to  the  success  which  we  should 
gladly  see  the  Inns  of  Court  Calendar  obtain,  that  the  next  issue 
should  contain  an  Index  Nominum.  Without  this  it  cannot  fulfil 
its  purpose  of  being  a  handybook  of  reference,  in  which  those 
who  consult  it  may  expect  readily  to  find  all  the  information  that 
they  desire  respecting  the  dates  of  admission  and  call,  the  official 
position,  and  the  academical  and  other  distinctions  of  members 
of  the  Four  Inns. 

On  some  points  there  is  in  the  Calendar  almost  a  redundancy 
of  information,  as  for  instance,  on  p.  225,  where  the  late  Libetal 
member  for  Oldham  is  described  as  still  sitting  and  as  being 
Parliamentary  Secretary  to  the  Local  Government   Board,  con- 


Digitized  by 


Google 


REVIEWS.  265 

trasting  oddly  with  the  paucity  of  the  details  appended  to  several 
well-known  and  distinguished  names.  The  Almanac,  also,  is 
stocked  with  a  variety  of  curious  little  facts,  more  or  less  con- 
nected in  some  way  with  the  legal  profession.  But  here  the  want 
of  accurateness  in  details,  which  we  have  to  regret  in  other  parts 
of  the  Calendar,  mars  the  usefulness  of  the  information  offered. 
We  doubt  whether  Sir  William  Haslerig  and  William  Strode 
would  recognise  their  own  identity  under  the  strange  metem- 
psychosis which  has  turned  them  into  **Hasebrig'*  and 
•*  Stroud,"  any  more  than  the  admirers  of  the  late  Sir  John 
Patteson  and  John  "Wilson  Croker  could  identify  their  fame  with 
the  odd  distortions,  **  Patterson  "  and  **  Crocker."  Small  errors 
in  a  man's  name,  Mr.  Shaw  should  remember,  are  ranked  by  the 
Stagirite  among  the  causes  of  anger. 


A  Treatise  on  Crimes  and  Misdemeanors.  By  Sir  William 
Oldnall  Russell,  Knt.,  late  Chief  Justice  of  Bengal.  In  3  vols. 
Fifth  Edition.  By  Samuel  Prentice,  Esq.,  Q.C.  Stevens  & 
Sons.     1877. 

However  much  the  practitioner  may  groan  under  the  weight 
of  the  ever-increasing  mass  of  decided  cases  on  every  branch  of 
the  Law,  and  long  for  the  time  when 

'*  That  oodeleBS  myriad  of  precedent,  that  wilderness  of  single  instanoes," 

shall  be  reduced  to  the  definite  and  authoritative  exposition  of 
a  Code,  it  is  absolutely  essential  for  him,  while  the  Law  remains 
as  it  is,  to  possess  treatises  such  as  **  Russell  on  Crimes,"  vast 
though  their  dimensions  be.  The  three  portly  volumes  before 
us  treat,  indeed,  of  indictable  offences  only,  and  the  law  relating 
to  the  summary  conviction  of  offenders,  scarcely  less  bulky  in  its 
proportions,  must  be  sought  elsewhere.  But,  on  the  subject  of 
Indictable  Offences,  it  has  long  been  generally  admitted  that  no 
more  trustworthy  authority  or  more  exhaustive  expositor  than 
"  Russell "  can  be  consulted.  The  high  reputation  gained  by 
the  work  in  its  original  form,  and  under  the  editorship  of 
Mr.  Greaves,  will,  we  venture  to  think,  be  fully  maintained 
under  the  careful  hands  and  discriminating  judgment  of 
Mr.  Prentice.  The  original  plan  has  for  the  most  part  been, 
wisely  as  we  believe,  adhered  to.  The  work  is  divided  into  six 
Books,  treating  respectively  :  I.  Of  Persons  capable  of  committing 
Crimes,  of  Prmcipals  and  Accessories,  and  of  Indictable  Offences. 
The  first  chapter  of  this   Book,  on  **  General   Provisions,"  has 
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been  expanded  to  over  loo  pages  by  the  present  editor,  who  has 
judiciously  grouped  together  in  it  various  general  provisions,  which 
in  the  Fourth  Edition  were  unsystematically  scattered.  Thus, 
e.  g.y  **  Pleas  of  autrefois  convict  and  acquit,"  and  **  Amendment 
of  Indictments  at  the  Trial,"  were  formerly  inserted  under  the 
titles,  **  Burglary"  and  **  Evidence."  Book  II.  treats  of  offences 
principally  affecting  the  Government,  the  Public  Peace  or  the 
Public  Rights  ;  from  which,  however,  the  crime  of  High  Treason 
is,  as  in  all  previous  editions, .  excluded.  Book  III.,  which 
concludes  the  first  volume,  is  devoted  to  Offences  against  the 
Persons  of  Individuals ;  the  titles,  "  Bigamy "  and  •*  Libel," 
having  been  relegated  to  Book  V.  in  the  third  volume,  in  order 
to  keep  the  size  of  the  first  within  convenient  limits.  Book  IV. 
occupies  the  whole  of  the  second  volume,  and  gives  an  exhaustive 
exposition  of  the  law  of  Offences  against  Property,  public  and 
private.  The  third  and  concluding  volume  comprises  Book  V. 
on  Offences  which  may  affect  the  Persons  of  individuals  or  Pro- 
perty; and  Book  VI.,  containing  a  treatise  on  the  Law  of 
Evidence  in  Criminal  Prosecutions,  originally  written  for  the 
second  edition  by  the  late  Mr.  Justice  Vaughan  Williams,  when 
of  only  two  or  three  years'  standing  at  the  Bar.  Tables  of  Cases, 
and  of  the  principal  Statutes  cited,  as  well  as  a  separate  Index 
(irrespective  of  the  General  Index)  accompany  each  volume, 
which  may  thus  be  said  to  form  a  complete  treatise  in  itself  on 
the  branches  of  Criminal  Law  comprised  within  its  limits. 


SMALLER  BOOKS  AND  PAMPHLETS. 

We  have  received  two  of  Mr.  Gerald  A.  R  Fitzgerald's  care- 
fully edited  manuals,  The  Ballot  Act,  1872,  2nd  edition  (Stevens 
and  Sons  1876),  and  the  Rivtrs  Pollution  Prevention  Act,  1876, 
(Stevens  &  Sons.  1876).  The  former  will  be  a  useful  guide  to 
all  concerned  in  Parliamentary  and  Municipal  Elections,  and  the 
latter  is  a  well  timed  addition  to  the  author's  previous  work  on 
Sanitary  Law.  Both  are  fully  indexed.  In  Old  Words  and 
Modern  Meanings  (Lonj^mans,  1876),  Mr.  Whitcombe  Greene 
gives  us  a  curious  medley  of  passages  illustrating  changes  in 
our  use  of  words,  which  may  be  advantageously  consulted  by  the 
aspirant  to  forensic  honours.     But  the  quotations  chosen  do  not 
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always  seem  to  bear  out  the  meanings  assigned  by  the  compiler 
to  the  words  which  they  illustrate,  and  notably  so,  the  extract 
from  Tillotson  on  **  Eternity." — Mr.  Hamel,  Solicitor  for  Her 
Majesty's  Customs,  has  produced  a  very  useful  **  pocket  volume  ** 
edition  of  The  Customs  Laws  and  Tariff  Act,  1876,  (Butter- 
worths,  1876,)  for  which  his  official  position  afforded  him  unique 
facilities,  and  which  ought  to  be  in  the  hands  of  all  who  have  an 
interest  in  our  maritime  commerce. — Mr.  Maclachlan's  reprint,  in 
a  separate  form,  of  The  Merchant  Shipping  Act,  1876,  (W.  Max- 
well &  Son,  1876),  will  also  be  useful  to  the  same  class.  Mr. 
W.  D.  I.  Foulkes  has  made  a  valuable  addition  to  the  literature 
of  the  Judicature  Acts,  in  his  new  recension  of  Smith's  Action 
at  Law,  (Twelfth  edition.  Adapted  to  the  Practice  of  the 
Supreme  Court.  Stevens  &  Sons.  H.  Sweet.  W.  Maxwell. 
1876.)  A  judicious  system  of  compression  has  enabled  the 
editor,  without  sacrifice  of  clearness,  to  bring  the  volume  within 
a  very  portable  compass.— Mr.  A.  C.  Eddis  has  been  induced,  by 
a  consideration  of  the  consequences  of  the  prevalence  of  the 
Rules  of  Equity  under  the  new  system,  to  bring  out  an  edition 
of  the  Rule  of  Ex  parte  Waring,  (Stevens  &  Sons.  1876.),  which 
has  a  direct  bearing  on  the  important  subject  of  the  Law  of  Bills 
of  Exchange. — Mr.  T.  W.  Braithwaite  offers  a  happy  combina- 
tion of  things  new  and  old  in  his  recent  edition  of  Oaths  in  the 
Supreme  Court  of  judicature,  (Stevens  &  Sons,  1876,)  which  will 
be  specially  useful  to  Commissioners. — Mr.  Ezekiel  Petgrave, 
who  states  himself  to  be  a  **  Proteus  as  regards  criticism,'*  has 
applied  the  knowledge  derived  from  long  practice  as  a  solicitor  to 
the  production  of  a  Code  of  the  Law  of  Principal  and  Agent, 
(Stevens  &  Sons,  1876,)  of  which  we  may  say,  without  attribut- 
ing to  its  author  *•  the  abilities  and  application  of  a  Tribonian,  a 
Pothier,  and  a  Story,"  that  it  is  an  essay  worthy  of  being  read  by 
all  who  are  interested  in  the  great  question  of  the  Codification  of 
English  Law,  a  subject  on  which  the  author  appears  to  entertain 
some  peculiar  views  How  far  our  Transatlantic  cousins  have 
advanced  in  the  direction  of  Codification  is  pointed  out,  with 
many  other  interesting  particulars,  by  Mr.  W.  D.  Downie  Stewart, 
Barrister  of  the  Supreme  Court  of  New  Zealand,  in  a  Lecture 
on  English  and  American  Law  (Dunedin,  N.Z.  1876) — Mr.  G. 
M.  Wetherfield  puts  in  a  clear  form  Hints  on  County  Court 
Practice  (Crosby  Lockwood,  1876),  which  may  be  found  useful 
by  solicitors.— Sheriff  Barclay,  of  Perth,  sends  us  two  pamphlets, 
in  which  he  deals  respectively  with  the  New  Sheriff  Courts  Act, 
39  &  40  Vict,  c  70  {Notes  on  Sheriff  Courts  ;  Edinburgh,  T.  &  T. 
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Clark,  1876),  and  with  an  important  question  in  the  Ecclesiastical 
Law  of  the  Scottish  Establishment  (Judicial  Procedure  in  Pres- 
byterial  Church  Courts,  William  Blackwood  &  Sons,  1876).  In 
the  former  the  Sheriff  points  out  the  evils  which  the  new  Act  was 
intended  to  remedy,  while  in  the  latter  he  hits  several  blots  in 
Presbyterian  Ecclesiastical  Law,  and  pleads  for  speedy  reform  in 
the  Procedure  of  Church  Courts. 


We  have  to  acknowledge  the  receipt  of  the  following : — 
Rohson*s  Law  and  Practice  in  Bankruptcy,    Butterworths.    1876. 
Doyd^s  Merchant  Shipping  Laws.     Stevens  &  Sons.      1876. 
Theobald  on  the  Construction  of  Wills.     Stevens  &  Sons      1876. 
Eraser's  Scottish  Law  of  Husband  and  Wife      Vol.   L      2nd 

Edition.     T.  &  T.  Clark.     1876. 
Colin' s  French  Intestate  Successions,     Stevens  &  Sons.     1876. 
Essays  on  Anglo-Saxon  Law.     Macmillan  &  Co.     1876. 
Geffcken's  Church  and  State,     Translated  by  E.  Fairfax  Taylor. 

Longmans  &  Co.     1877. 
Revised  Statutes,     Vol.  XL     Eyre  &  Spottiswoode.     1877. 
'  England  and  China,     By  Justum.     James  Bain.      1877. 
Balls  Popular  Conveyancer,     Butterworths.     1877. 
Locock    Webb's   Supreme   Court  and  House    of  Lords    Appeal 

Practice.     Butterworths.     1877. 
Die      Vorbereitung     der    Mundlichen     Verhandlung,       (Berlin. 

Vahlen.     1875.) 
Die   Parteienvernehmung    und  der    Parteineid,     (Wien.  Manz- 

sche    K.    K.     Hof-Verlags    und    Universitats-Buchhandlung. 

1876.)     Von  Dr.  Philipp  Harras  Ritter  von  Harrasowsky. 
Cours  Elementaire  de  Droit  Criminel,  par  J.  Lefort,  Avocat  k  la 

Cour  d'Appel.     Paris.     E.  Thorin.     1877. 

We  have  also  received  to  date  : — 
The  American  Law  Review,     Boston  :  Little,  Brown  &  Co. 
The  Southern  Law  Review.     St.  Louis :  G.  J.  Jones  &  Co. 
The  Albany  Law  Journal,     Albany,  N.Y. 
The  Canada  Law  Journal,     Toronto. 
The  Scottish  Law  Magazine,     Edinburgh  :  T.  &  T.  Clark. 
The  Irish  Law  Times,     Dublin. 
The  New  Zealand  Jurist,     Dunedin,  N.Z. 
Journal  de   Droit  International    Prive,       Paris.       Marchal   & 

Billard. 
Btdletin  de  la  Societe  de  Legislation  Comparie.     Paris.     Cotillon. 
Rivisla  di  Discipline  Carcerarie.     Rome.     Tip.  Artero. 
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J'egal  ^hitnax^  oi  il^t  (Quarter. 

November. 

^rd.  PiNDBR,  Francis  Ford,  Esq.,  Barrister-at-law,  M.A.,  Trin. 
Coll.  Camb.,  aged  54.     Called  I.T.,  1857. 

^rd.  Holmes,  Richard,  Esq.,  Solicitor,  aged  66.  Admitted  1834. 

4/A.  Crockbr,  Henry,  Esq.,  Solicitor,  aged  72. 

6tk.  Farrer,  Oliver  William,    Esq.,   Barrister-at-law,   M.A., 
Oxon.,  aged  68.    Called  I.T.  1844. 

6th,  Fearnley,  Fairfax,  Esq.,  Barrister-at-law,  aged  68.  Called 
M.T.  1834.     Formerly  a  Commissioner  of  Bankruptcy. 

6th.  Sparijng,  William,  Esq.,  Solicitor,  aged  91.  Admitted  1814. 

yth.  Rogers,  Pbarce  William,  Esq.,  C.B.,  late  Registrar  in 

the  High  Court  of  Chancery,  aged  62. 
i$th.  Emerson-Tennent,  Sib  William  W.,  Bart.,    Barrister-at- 
law,  aged  42.  Called  I.T.  1859. 

igth.  Brook,  Thomas,  Esq.,  Solicitor,  aged  73.    Admitted  1830, 
22nd.  Chapman,  Thomas  Sands,  Esq.,  Barrister-at-law,  aged  76. 

Called  M.T.,  1840. 
2sth.  Whiteside,  Right  IIon.  James,  Lord  Chief  Justice  of  the 
Queen's  Bench,  Ireland,  aged  60.  Born  at  Delgany, 
Co.  Wicklow,  1809 ;  son  of  the  late  Rev.  William 
Whiteside.  Graduated  at  Dublin,  B.A.  1827,  M.A. 
1832,  LL.B.  and  LL.D.  1839.  Called  to  the  Irish  Bar 
1830;  Q.C  1842;  Bencher  of  King's  Inns,  Dublin, 
1852.  M.P  for  Enniskillen  185 1 — 1859,  in  which  latter 
year  he  was  returned  for  the  University  of  Dublin. 
Solicitor-General  for  Ireland  1852,  Attomey-General 
1858-9.  Defended  Daniel  0*Connell  in  1844,  and  Smith 
O'Brien  in  1848.  He  was  also  the  advocate  of  the 
"  Hon.  Mrs.  Yelverton  *'  in  1862.  He  was  made  a 
Privy  Councillor  in  1858,  and  in  1866  succeeded  the 
late  Chief  Justice  Lefroy  on  the  Irish  Bench 
2Sth.  Wren-Hoskyns,  Chandos,  Esq.,  Barristcr-at-law,  aged  65. 
Called  I.T.,  1838.  B.A.  Ball  Coll.,  Oxon.,  1834.  M.P. 
for  Hereford,  1869-1874. 
30M.  Horsman,  Right  Hon.  Edward,  M.P.,  Advocate,  aged 
69.  Bom  1807.  Son  of  the  late  William  Horsman, 
Esq.,  by  Jane,  daughter  of  the  late  Sir  John  Dalrymple, 
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Bart.,  one  of  the  Barons  of  the  Court  of  Exchequer  in 
Scotland,  and  sister  of  the  eighth  and  ninth  Earls  of 
Stair.  Educated  at  Rugby.  Called  to  the  Scottish  Bar 
1832,  but  quitted  the  forum  for  politics  in  1836,  when 
he  entered  Parliament  as  Liberal  member  for  Cocker- 
mouth.  Junior  Lord  of  the  Treasury  towards  the  close 
of  Lord  Melbourne's  Government  in  1841.  In  the  same 
year  he  married  Charlotte  Louisa,  daughter  of  the  late 
John  Charles  Ramsden,  Esq.,  M.P.  M.P.  for  Stroud, 
1853- 1868.  Returned  for  Liskeard  1869.  In  1855  he 
took  office  under  Lord  Palmereton  as  Chief  Secretary 
for  Ireland,  but  resigned  two  years  later  on  the  ground 
that  he  had  too  little  to  do. 
December. 

6th,  Dixon,  Benjamin,  Esq ,  Solicitor,  aged  80.  Admitted  1818. 

6th.  Edwards,  Sir  Bryan,  late  Chief  Justice  of  Jamaica,  aged 
77.     Called  I.T.  1825. 

yth,  Montgomery,  John,  Esq.,  Barrister-at-law,  M.A.,  T.C.D., 
aged  87.     Called  to  the  Irish  Bar  1815. 

Sth.  CooKB,  George,  Esq.,  Solicitor,  aged  81.     Admitted  1826. 

Sth.  Rye,  Edward,  Esq.,  Solicitor,  aged  74.  Admitted  1824. 
loth.  Esmonde,  Sir  John  Bart.,  Barrister-at-law,  aged  50.  Called 
to  the  Irish  Bar  1850.  M.P.  for  County  Waterford  from 
1852  until  his  death.  A  Lord  of  the  Treasury  under  the 
Liberal  Government  in  1866.  He  married,  in  1861, 
Louisa,  daughter  of  the  late  Henry  Grattan,  Esq.,  and 
grand-daughter  of  the  late  Right  Hon.  Henry  Grattan, 
by  whom  he  has  left  issue. 
10th,  White,  Henry  Hopley,  Esq  ,  Q.C.,  Bencher  of  the  Middle 
Temple,  aged  87.     Called  M.T.  1818. 

i^tb.  Turner,  Sir  Charles  Robert,  Barrister-at-law,  aged  87. 
Called  I.T.  1829.  From  1839  to  1870,  one  of  the 
Masters  of  the  Court  of  Queen's  Bench.  Knighted 
1871. 

lyth.  Bird,  Charles,  Esq.,  Barrister-at-law,  aged  62.  Called 
M.T.  1842. 

iSth.  Clark,  Thomas,  Esq.,  Solicitor,  aged  69.     Admitted  1858. 

^oth,  Greenland,  Thomas  Hughes,  Esq.,  Barrister-at-law,  aged 

76.     Called  G.I   1849. 
2^rd.  Neaves,  The  Hon.  Lord,  one  of  the  Judges  of  the  Court 

of  Session  in  Scotland,  aged  66.     Born  in  Edinburgh, 
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1800,  at  the  University  of  which  city  he  was  educated. 

Called  to  the  Scottish  Bar,  1822.     Appointed  Advocate- 
-  Depute,  1841  :    Sheriff  of  Orkney  and  Shetland,  1845  ; 

Solicitor-General  for  Scotland,  1852 ;  a  Loi*d  of  Session, 

1854,  and  of  Justiciary,  1858 ;  in  which  latter  year  he 

unsuccessfully  opposed  Mr.  Gladstone  in  the  contest  for 

the  Lord   Rectorship  of    Edinburgh,  but   subsequently 

became  Lord  Rector  of  St.  Andrew's. 
zyd,  RoLT,  John, Esq.,  Barrister-at-law,  M.A.  Univ.  Coll.  Oxon., 

aged  43.     Called  LT.    1859.      Eldest  son   of  the  late 

Right  Hon.  Sir  John  Rolt. 
26^/1.  Leech,  Joseph,  Esq.,  aged  74.     Admitted  1840. 
27/A.  Edmonds,  John,  Esq  ,  Solicitor,  aged  8i.     Admitted  1825. 
'Z%ih.  Dalton,  Edmund,  Esq.,  Barrister-at-law,  D.C.L.,  aged  90. 

Called  G.L,  1832. 
7&th.  McConnell,  John,  Esq.,  Advocate,  aged  87.     Called  to 

the  Scottish  Bar,  1815. 

January. 
is/.  Grey,  George,  Esq  ,  Barrister-at-law,  aged  41.  Called  L.L, 

1858. 
yrd,  HoBHousE,    Thomas    Benjamin,    Esq.,    Barrister-at-law, 

aged  70.  Called  M.T.,  1833.  Formerly  MP.  for  Rochester 

and  for  Lincoln. 
4/A.  Wright,   Peter,    Esq.,  Solicitor,   Clerk  of  the  Peace  for 

Liverpool,  aged  79.    Admitted  18 19. 
^th.  Lewin,  Thomas,    Esq.,    Barrister-at-law,    M.A.,    F.S.A., 

aged  72. 
6/A.  Bennett,  James  Charles  Graham,  Esq.,  Solicitor,  aged 

72.    Admitted  1830. 
\^ih.  Gayer,  Arthur   Edward,   Esq.,  Q.C.,   LL.D.,    aged  76. 

Called  to  the  Irish  Bar,  1827. 
I'^th.  Smart,  Robert,  Esq.,  Solicitor,  aged  89. 
\Zth,  Matcham,  Geohge,  Esq.,   LL.D.,  aged  88.  Admitted  an 

Advocate   in   Doctors'  Commons,   1820.      Many  years 

Chairman  of  Quarter  Sessions  for  Wiltshire. 
\(^ih.  Jerwood,  James,  Esq.,  Recorder  of  South  Molton.     Called 

M.T.,  1836. 
T]ih,  Pridham,   George,  Esq.,  Solicitor,  aged  71.      Admitted 

1826. 
28/A.  Erle,  Right  Hon.  Peter,  Q.C  ,  aged  83,  brother  of  Sir 

William  Erie,  late  Chief  Justice  of  the  Common  Pleas. 
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Admitted  a  member  of  the  Middle  Temple,  1817  ;  called 
to  the  Bar  on  the  ist  of  June,  1821 ;  made  Queen's 
Counsel  on  the  loth  of  July,  1854 ;  Bencher  of  the 
Middle  Temple  on  the  22nd  of  November,  1854; 
Treasurer,  1864 ;  Chief  Charity  Commissioner  for 
England  and  Wales,  and  a  Privy  Councillor,  1872. 
28/A.  RooKE,  Thomas  James,  Esq.,  Solicitor,  aged  63.  Admittv^d 
1833. 

THE    LATE    MR,    THOMAS    LEWIN. 

Mr.  Lewin,  an  eminent  and  highly  esteemed  member  of  the 
Equity  Bar,  who  died  on  the  5th  of  January,  was  the  fourth  son 
of  the  Rev.  J.  S.  Lewin,  Incumbent  of  Ifield  and  Crawley,  in 
Sussex.  He  was  born  in  1805,  at  Ifield,  and  received  his  educa- 
tion at  Merchant  Taylors*  School,  and  afterwards  at  Trinity 
College,  Oxford,  where  he  was  elected  to  an  open  scholarship. 
Among  his  brother  scholars  on  that  foundation,  and  his  attached 
friends  in  after-life,  were  the  present  Bishop  of  Rochester,  the 
late  Mr.  Herman  Merivale,  Mr.  Edward  Twistleton,  and  Mr.  H. 
Davison,  afterwards  Chief  Justice  of  Bombay.  Mr.  Lewin 
closed  his  academical  career  in  1828,  by  taking  a  first  class  in 
classical  honours.  On  leaving  Oxford  he  was  admitted  at 
Lincoln's  Inn,  and  was  called  to  the  Bar  in  1833.  Possessing  as 
he  did  that  prime  requisite  of  success,  the  faculty  of  taking 
infinite  pains  with  all  that  he  undertook,  it  is  needless  to  say 
that  he  prospered  in  his  calling.  His  Court  practice,  indeed, 
was  not  equal  to  that  of  some  of  his  competitors,  nor  was  he 
highly  gifted  with  the  qualities  of  advocacy,  but  his  sound  judg- 
ment and  solid  acquirements  secured  for  him  the  entire  confidence 
of  his  clients,  and  by  sure  degrees  he  acquired  an  ample  practice. 
In  1852  he  received  from  Lord  St.  Leonards,  then  Lord  Chan- 
cellor, to  whom  he  had  rendered  valuable  assistance  in  framing 
some  of  his  lordship's  measures  of  Law  Reform,  the  appointment 
of  a  Conveyancing  Counsel  to  the  Court  of  Chancery,  which  he 
retained  until  his  death.  Meantime  he  had  brought  out  the  book 
with  which  his  name  will  be  permanently  identified,  first  pub- 
lished in  1837,  and  now  in  its  sixth  edition,  his  "  Treatise  on 
Trusts,'*  which  has  long  taken  rank  as  one  of  the  authoritative 
text-books  of  the  profession. 

But  while  assiduously  engaged  in  the  active  practice  of  the 
Bar,  Mr.  Lewin  found  leisure,  like  many  other  energetic  law>'ers, 
for  the  prosecution  of  more  varied  studies  The  cultivation  of 
the  historical  and  antiqnarian  tastes  which  he  had  early  imbibed 
afforded  refreshment  to  his  mind  in  alternation  with  those  legal 
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labours  on  which  they  were  never  suffered  to  encroach.  Regular 
habits  and  a  careful  economy  of  time  enabled  him  to  give  to 
the  world  the  fruits  of  his  industry,  which  was  constantly 
engaged  in  elucidating  questions  of  history  or  chronology, 
all  of  which  demanded  careful  investigation  and  scrupulous 
accuracy.  His  treatise  on  the  controverted  locality  of  Julius 
Caesar's  first  landing  in  Britain,  his  work  on  the  much-disputed 
topography  of  Jerusalem,  his  "  Fasti  Sacri  " — an  elaborate  dis- 
quisition on  the  chronology  of  the  New  Testament, — and  his 
most  important  work,  "  The  Life  and  Travels  of  St.  Paul," — all 
evince  that  exhaustive  research  and  thoroughness  of  execution, 
shrinking  from  no  toil  and  evading  no  difficulty,  which  were  the 
reflection  not  only  of  the  penetration  of  his  mind  but  of  the 
honesty  of  his  nature.  The  last  mentioned  work,  begun  early  in 
life,  grew  up  under  his  hands,  employing  the  intervals  of  his 
leisure  for  full  forty  years,  during  which  he  more  than  once  per- 
sonally inspected  all  the  principal  scenes  to  which  it  relates.  As 
it  now  appears  in  its  third  edition,  in  two  quarto  volumes,  with 
all  the  attractions  of  exquisite  typography  and  abundant  historical 
illustrations,  many  of  them  from  sketches  of  his  own,  it  forms 
at  once  a  beautiful  and  most  instructive  contribution  to  sacred 
literature.  .\ 

Mr.  Lewin  did  not  marry  till  somewhat  late  in  life,  but  no  man 
was  happier  in  his  domestic  relations,  or  possessed  in  a  greater 
degree  the  cordial  attachment  of  friends. 

G.  K.  R. 


CALLS    TO    THE    BAR. 

Michaelmas  Inns  of  Court  Term^  1876. 

Lincoln's  Inn. — Arthur  Matheson  Fraser,  Esq.,  B.A.  and 
LL.B.,  Cambridge,  and  of  the  University  of  London ;  Henry 
Philip  Roche,  Esq.;  Frederick  William  Maitland,  Esq.,  B.A., 
Cambridge  ;  Isaac  Saunders  Leadam,  Esq.,  M.A.,  Oxford,  Fellow 
of  Brasenose  College ;  Alexander  Gordon,  Esq.,  B. A.,  Cambridge ; 
Andrew  John  Leach,  Esq.,  B.A.,  Oxford  ;  Henry  Alleyne  Bovell, 
Esq.,  University  of  London ;  Frederick  Charles  Aplin,  Esq., 
B.A,  Oxford. 

18 
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Inner  Temple, — ^John  Harvey  Templer,  Esq.,  B.A.,  Cambridge; 
John  Bagnall  Evans,  Esq.,  M.A.,  Oxford ;  Waltci  W.  Rouse 
Ball,  Esq.,  B.A.,  Cambridge;  Samuel  Evan  Butler,  Esq.,  M.A., 
Oxford ;  John  Skirrow  Follett,  Esq.,  B.A.,  Cambridge ;  Arthur 
Hammond  Robin,  Esq.,  B.A.,  Cambridge;  Henry  W.  Eaden, 
Esq.,  B.A.,  Cambridge ;  Hon.  Mark  Francis  Napier,  B.A.,  Cam- 
bridge; Ernest  Mackean,  Esq.,  B.A.,  Cambridge  ;  Philip  Francis 
Walker,  Esq.  ;  Granville  George  Miller,  Esq.,  B.A.,  Cambridge; 
Cuthbert  John  Ottaway,  Esq.,  B.A.,  Oxford;  Walter  Shirley 
Shirley,  Esq.,  B.A.,  Oxford  ;  Charles  Henry  Lomax,  Esq.,  B.A., 
Oxford;  Thomas  Marshall  Todd,  Esq.,  M.A.,  Oxford;  James 
Parsons,  Esq.,  B.A.,  Oxford  ;  Henry  Thomas  Hyde,  Esq.,  LL.B., 
Cambridge;  Edward  Bennett  Calvert,  Esq.,  B.A.,  Cambridge; 
Johannes  Henricus  Lange,  Esq.,  LL.B.,  Cambridge;  William 
Wills,  Esq.,  B.'A.,  Cambridge. 

Middle  Temple. — Louis  Kossuth  Laurie,  Esq. ;  Nanda  Lai 
Dey,  Esq. ;  Francis  William  Bradney  Dunne,  Esq.,  of  King's 
Inns,  Barrister-at-Law,  and  of  Trinity  College,  Dublin,  B.A., 
LL.B. ;  Arthur  Francis  Leach,  Esq.,  B.A.,  Fellow  of  All  Souls', 
Oxford;  Granville  George  Greenwood,  Esq.,  B.A.,  Cambridge; 
Radhikapraad  Ghosh,  Esq. ;  Francis  Taylor  Piggott,  Esq.,  B.A., 
Cambridge;  Edwin  Flynn,  Esq. ;  William  Tucker,  Esq.,  B.A., 
Oxford;  Arthur  Child,  Esq. ;  Samuel  Henry  Day,  Esq, ;  Walter 
Talbot  Cairns,  Esq. ;  Thomas  Charles  Hedderwick,  Esq.,  M.A-, 
Glasgow  University ;  Joseph  Edwin  Crawford  Munro,  Esq., 
LL.B.,  Cambridge,  and  of  the  Queen's  University,  Ireland, 
holder  of  a  Studentship  in  Roman  Law  and  Jurisprudence  from 
the  Council  of  Legal  Education  ;  Samuel  Smith-Dorsett,  Esq. 

Qray*s  Inn, — ^John  Joseph  Francis,  Esq.,  of  the  London  Uni- 
versity ;  Edward  Cant- Wall,  Esq. 

Hilary  Inns  of  Court  Term^  1877. 

Lincoln's  Inn. — Henry  Brettingham  Adams,  Esq.,  B.A.,  Cam- 
bridge; Benjamin  Edward  Somers,  Esq.,  of  Merton  College, 
Oxford;  George  John  Chapman,  Esq.,  B. A.,  Oxford ;  Thomas 
Cyprian  Williams,  Esq.,  LL.B.,  Cambridge;  Charles  Swann 
Shield,  Esq.,  B.A.,  Cambridge;  Urquhart  Atwell  Forbes,  Esq., 
University  of  London  ;  Henry  George  Willink,  Esq.,B.A.,  Oxford; 
George  Stuckey  Lean,  jun.,  Esq.,  B.A.,  Oxford;  John  Mitchel 
Chapman,  Esq.,  LL.B.,  Cambridge;  Arthur  Ryle  Harding,  Esq., 
B.A.,  Oxford;  Henry  Stanton,  jun.,  Esq.,  B.A., 'Oxford;  Jo^" 
SatterEeld  Sandars,  Esq.,  B.A.,  Oxford;  Hubert  Win  Stanley^ 
Esq.;  George  Lewis  Denman,  Esq.,  LL.B.,  Cambridge;  Henry 
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Storer  Bovven,  Esq.,  B.A.,  London;  Frederick  Lechmere  Paton, 
Esq.,  B.A.,  Oxford;  Richard  Booth,  Esq.,  B.A.,  Cambridge; 
Frederick  James  Norman  Pearson,  Esq.,  B.A.,  Oxford;  William 
James  Wright  Ingham,  Esq.,  B.A.,  Cambridge ;  Ng  Choy,  Esq., 
of  Hongkong,  China. 

Inner   Temple,— John  Pickersgill    Rodger,    Esq.    (holder  of  a 
Certificate  of  Honour,  2nd  class,  Hilary  Term,  1877) ;  William 
Wallace  Cragg,  Esq.,  M.A.,  Oxford  ;  William  Hamilton  Phillips, 
Esq.,   B.A.,    Oxford;    Berthold   Robert  Stansfeld,    Esq.,    M.A., 
Cambridge ;   Arthur  Andrew  Cecil  Dunn-Gardner,  Esq.,  M.A., 
Oxford ;    James   Dominick   Daly,    Esq. ;    George    Hone    Hone- 
Goldney,  Esq.,  B.A.,  Cambridge;  Henry  Hatchell  Warren,  Esq., 
B. A.,  Oxford;  Ernest  Beauchamp  Nelson,  Esq.,  B.A.,  Oxford; 
Francis  Lea  Stourbridge  Smyth,  Esq.,  Oxford ;  John  Heywood, 
Esq.,  B.A.,  Cambridge;    Abraham  Lionel    Hart,   Esq.,   LL.B., 
London;    Robert  Alexander  Milligan   Hogg,  Esq.,   B.A.,  Cam- 
bridge; George  Macan,  Esq.,  B.A.,  Cambridge  ;  Arthur  Baptist 
Noel,  Esq.;    Augustine    Robert    Whitcway,   Esq.,   M.A.,  Cam- 
bridge;   George  Meryon  White,    Esq.,    B.A.,    Oxford;    Arthur 
Bruce    Smith,    Esq. ;    Lancelot   Edward   Lawford,    Esq.,    B:A., 
Oxford;  Francis  Ernest  Colenso,  Esq.,  B.A.,  Cambridge;  John 
William   Proudfoot,    Esq.;    Percival    Broadbent,    Esq.;    Marie 
Louis  Alexandre  Hugues,  Esq. ;  William  John  Richardson,  Esq., 
B. A.,  Cambridge;  Thomas  Sutherst,  Esq.,  Cambridge;  Herbert 
Parker  Reed,  Esq. ;  William  Frederick  Barry,  Esq.,  B.A.,  Dublin. 
Middle  Temple. — Thomas  Austin  Guerin,  Esq. ;  Charles  Ed- 
mund Fox,  Esq. ;    Patrick   Alexander   Donald    Carnegy,  Esq. ; 
Alfred  de   Bathe   Brandon,   Esq.,  of  Trinity  Hall,  Cambridge  ; 
Eugenius  Charles  Jackson,    Esq. ;    Charles   Richard  Amesbnry 
Birch,  Esq. ;  James  Blenkinsopp,  Esq. ;  Alexander  Coghill  Wylie, 
Esq. ;  Gaupat  Sapvottam  Mankar,  Esq. ;  Albert  Edward  Nelson, 
Esq. ;  Walter  Coates,  Esq. ;  Slade  Butler,  Esq.,  B.A.,  Oxford. 

Gray's  Inn. — Miles  Walker  Mattinson,  Esq.,  "  Bacon  Scholar,'* 
Gray's  Inn,  T.T.  1874,  First-class  Studentship,  T.T.  1875,  Certifi- 
cate  of  Honour,  T.T.  1876. 
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COUNCIL  OF  LEGAL  EDUCATION. 

Hilary  Examination,  1877. 

At  the  General  Examination  of  Students  of  the  Inns  of  Court, 
held  on   December  29  and  30,   1876,  and  January  i,  2,  3, 
and  4,  1877,  the  Council  of  Legal  Education  awarded  to — 
Edward    Harper   Parker,    Esq.,   of  the    Middle   Temple,  and 
Charles  Alfred  Russell,  Esq.,  of  Gray's  Inn,  Studentships  in  Juris- 
prudence and  Roman  Civil  Law,  of  100  guineas,  to  continue  for  a 
period  of  two  years  ;    Thomas  Turquand   Fillan,    Esq.,  of  the 
Middle  Temple,  and  John  Greenwood  Shipman,  Esq.,  of  the  Inner 
Temple,  Studentships  in  Jurisprudence  and  Roman  Civil  Law,  of 
100  guineas,  for  one  year;    John   Pickersgill  Rodger,   Esq.,  of 
the  Inner  Temple,  a  Certificate  of  Honour  of  the  second  class. 

At  the  December  Examination,  1876,  on  the  subjects  of  the 
Lectures  of  the  Professors  of  the  Inns  of  Court,  held  at 
Lincoln's  Inn  Hall,  on  December  18  and  19,  1876,  the 
Council  of  Legal  Education  awarded  the  following  prizes  to 
the  undermentioned  students  : — 

jurisprudence y  Roman  Law,  International  Law,  and  Constitu- 
tional Law  and  Legal  History — Charles  Alfred  Russell,  Esq.,  of 
Gray's  Inn,  £50;  Thomas  Turquand  Fillan,  Esq.,  of  the  Middle 
Temple,,  £15  ;  Reinhold  Gregorowski,  Esq.,  of  Gray's  Inn,  £10, 

Equity — Nathaniel  Spencer,  Esq.,  of  the  Middle  Temple,  £s<>\ 
William  George  Thorpe,  Esq.,  of  the  Middle  Temple,  £1^, 

Common  Law — Thomas  Francis  Byrne,  Esq.,  of  the  Middle 
Temple,  £n  los. ;  John  Lawson  Walton,  Esq.,  of  the  Inner 
Temple,  £37  los. ;  Seymour  Bushe,  Esq.,  of  the  Inner  Temple, 
and  Vincent  Brown,  Esq.,  of  Gray's  Inn,  £12  los.  each. 

Real  and  Personal  Property  Law — Thomas  Clarkson,  Esq.,  of 
Lincoln's  Inn,  £50;  James  Lawrence  Carew,  Esq.,  of  the  Middle 
Temple, '  ;f 25  ;  James  Power  Everard,  Esq.,  of  the  Middle 
Temple,  £15. 

The  Council  have  also  awarded  to  the  student  who  obtained 
the  greatest  a^j^rrcgatc  number  of  marks  in  the  subjects  of  the 
T  e  ti.rcs  {;'ven  by  two  of  the  Professors,  namely,  in  jurisprudence, 
j^  ,  '    ■    ■,  /  I  V'l'i-.  >  ,  i!  Law  ii'i'i  Constitutional   Law  and 

Legal  History,  and  Common  Law — Edward  Harper  Parker,  Esq., 
of  the  Middle  Temple,  £30. 
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Hilary  Educational  Term,  1877. 

Scheme  of  Lectures. — Subjects  and  Professors. — Juris- 
prudencej  including  International  Law,  Public  and  Private — 
Roman  Civil  Law — and  Constitutional  Law  and  Legal  History. 
— Professor:  Sir  Edward  Shepherd  Creasy,  M.A.  Lectures 
delivered  in  the  Middle  Temple  Hall,  on  Tuesday,  at  11  a.m., 
and  on  Wednesday  at  11  a.m.     First  lecture  on  January  23. 

Equity, — Professor:  Arthur  Shelly  Eddis,  Esq.,  Q.C.  Lectures 
delivered  in  the  room  under  the  Library  at  Lincoln's  Inn  Hall, 
on  Wednesday,  at  4*15  p.m.,  and  on  Friday,  at  4-15  p.m.  First 
public  lecture  on  January  12. 

The  Law  of  Real  and  Personal  Property, — Professor  :  Joshua 
"Williams,  Esq.,  Q.C.  Lectures  delivered  in  Gray's  Inn  Hall,  on 
Tuesday,  at  4-15  p.m.,  and  on  Saturday,  at  3*15  p.m.  First 
lecture  on  January  13. 

The  Common  Law, — Professor  :  Sir  James  Fitzjames  Stephen, 
Q.C.  Lectures  delivered  in  the  Inner  Temple  Hall,  on  Monday, 
at  4*15  p.m.,  and  on  Thursday,  at  4-15  p.m.  First  lecture  on 
January  15. 

PROSPECTUS   of   the   LECTURES   OF   THE   PROFESSORS. 

The  Professor  of  Jurisprudence  and  Roman  Civil  Law  will, 
during  the  ensuing  educational  term,  deliver  a  course  of  about 
twelve  public  lectures  on  Constitutional  Law  and  Legal  History. 
First  lecture  on  this  subject  will  be  delivered  on  Tuesday, 
January  23,  at  11  a.m.  The  subsequent  lectures  on  this  subject 
will  be  delivered  on  Tuesdays  and  Wednesdays  at  the  same 
hour. 

Equity, — The  Professor  of  Equity  will  deliver,  during  the 
ensuing  educational  term,  fourteen  lectures  on  Equity,  as 
applied:  i.  To  Partnerships  and  Partnership  Accounts.  2.  To 
the  Raising  of  Portions  or  other  Charges  on  Land.  The  first 
lecture  on  this  subject  will  be  delivered  on  Friday,  January  12, 
at  4.15  p.m.,  and  the  subsequent  lectures  at  the  same  hour  on 
"Wednesdays  and  Fridays  during  the  term. 

Law  of  Real  and  Personal  Property, — The  Professor  of  the 
Law  of  Real  and  Personal  Property  will  deliver,  during  the 
ensuing  educational  term,  twelve  public  lectures  on  the  following 
subject : — On  Prescriptive  Rights,  including  Rights  of  Common. 
First  lecture  on  this  subject  will  be  delivered  on  Saturday, 
January    13,   at   3*15    p.m.     The    subsequent    lectures   on    this 
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subject  will   be  delivered   on  Tuesdays  at    4*15   p.m.,  and   on 
Saturdays  at  3' 15  p.m. 

Common  Law, — The  Professor  of  the  Common  Law  will 
deliver,  during  the  ensuing  educational  term,  twelve  public 
lectures  on  Criminal  Law.  First  lecture  on  this  subject  will  be 
delivered  on  Monday,  January  15,  at  4*15  p.m.  The  subsequent 
lectures  will  be  delivered  on  Mondays  and  Thursdays  at  the 
same  hour. 

Note, — In  December,  1877,  there  will  be  four  examinations, 
one  in  the  subject  of  the  lectures  given  by  each  professor,  open 
(subject  as  hereinafter-mentioned)  to  all  students  who  have  during 
the  year  attended  the  lectures  of  any  of  the  professors,  but  no 
student  will  J>e  admitted  to  the  examination  in  the  subjects  of 
the  lectures  of  any  professor  unless  he  shall  have  attended  at 
least  two-thirds  of  the  lectures  given  during  the  year  by  such 
professor.  No  student  will  be  admitted  to  more  than  two  exami- 
nations ;  and  no  student  who  shall  have  obtained  a  studentship 
will  be  admitted  to  any  such  examination.  After  the  examination 
the  following  prizes  will,  on  the  recommendation  of  the  committee, 
be  given  (that  is  to  say) :  To  the  students  who  shall  have  passed 
the  best  examination  in  the  subjects  of  the  lectures  of  each  pro- 
fessor, first  prize,  £^0  ;  second  prize,  £25 ;  third  prize,  £15  ;  fourth 
prize,  ;f  10.  And  a  first  and  second  prize  of  £yo  and  £^0  respec- 
tively, to  the  students  who  obtain  the  greatest  aggregate  number 
of  marks  in  the  examination  in  the  subjects  of  the  lectures  given  by 
any  two  of  the  professors.  No  student  will  be  entitled  to  more 
than  one  prize,  but  a  student  will  receive  the  prize  of  the  highest 
value  to  which  he  shall  appear  to  be  entitled.  The  committee 
will  not  be  obliged  to  recommend  any  of  the  above  prizes  to  be 
awarded,  if  the  result  of  the  examination  be  such  as,  in  their 
opinion,  will  not  justify  such  recommendation. 


Middle  Temple.— -As  an  encouragement  to  the  students  of 
this  Inn,  the  Benchers  have,  in  addition  to  the  studentships  and 
prizes  awarded  by  the  Council  of  Legal  Education,  recently 
established  eight  scholarships — four  of  fifty  guineas  each,  and  four 
of  100  guineas  each — the  competitors  bemg  the  students  of  the 
Middle  Temple. 
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L— ON  THE  INTERNATIONAL  JURISDICTION  OF 
THE  ADMIRALTY  COURT  IN  CIVIL  MATTERS. 

TT   is  an  interesting  problem,   not  the  less  interesting 

"^    because    its    solution  does    not    admit  of   historical 

certainty,    what  was  the  true    character  of   the  famous 

Rhodian  Sea  Laws,  whether  they  were  the  judgments  of  a 

Maritime  Tribunal,  like  those    of  Oleron,  or   ordinances 

drawn  up  by  a  Guild  of  Navigators,  like  those  of  Trani, 

or  customs  of  navigation  compiled  by  maritime  experts, 

like  those  which  have  been  collected  in  the  Book  of  the 

Consulate  of  the  Sea  of  Barcelona.    Whatever  may  have 

been  their  origin,   this  much   is  certain,  that  they  were 

received  at  Rome  before  the  fall  of  the  Republic,  and  that 

they  were  allowed  to  form  part  of  the  general  system  of  law, 

by  which  the  maritime  world  was  governed  during  the  best 

period  of  the  Roman  Empire.     It  is  hardly  a  less  difficult 

question  to  solve  satisfactorily,  whether  the  Rhodian  Sea 

I^ws  had  been  reduced  into  writing  at  the  time,  when  they 

were  .first  received  at  Rome.    The  circumstance  that  no 

fragments  have  come  down  to  us  of  any  collection  of  those 

laws,  which  was  in  use  at  Rome  in  the  early  days  of  the 

Empire,   is  by  no  means  conclusive,  for  the  text  of  the 

greater    part   of  the  Athenian   Laws*   would   have   been 

*  The  Athenian  Laws,  as  an  example  of  written  Laws,  are  thus  contrasted 
with  the  Laws  of  the  Lacedaemonians,  *'  £t  non  ineleganter  in  duas  species  jus 
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unknown  to  us,  if  they  had  not  been  preserved  incidentally 
in  the  eloquent  pleadings  of  Demosthenes.  In  like  manner 
we  are  indebted  to  Julius  Pauliis,  Papinian's  scholar,  who 
lived  in  the  reign  of  Alexander  Severus,  for  the  preservation 
of  a  fragment  of  the  Rhodian  Law  on  the  subject  of 
Maritime  Jetison  in  terms,  which  are  almost  conclusive 
that  he  had  before  him  the  text  of  a  written  law  on  that 
subject.  Further,  there  is  evidence  of  a  still  earlier  period, 
preserved  in  a  fragment  of  a  Law  Manual,  which  was 
compiled  by  Volusius  Maecianus*  for  his  Imperial  pupil 
Marcus  Aurelius,  that  the  Rhodian  Sea  Laws  were  received 
in  writing  at  Rome  in  the  reign  of  the  first  Augustus,  and 
that  they  were  declared  by  that  Emperor  to  be  of  para- 
mount authority  in  matters  of  the  Sea,  where  they  were 
not  in  conflict  with  any  Imperial  Ordinance. 

The  city  of  Rhodes,  the  walls  of  which,  according  to 
Strabo  the  Geographer,  were  built  by  the  same  architect 
who  constructed  the  Long  Walls,  which  connected  Athens 
with  the  Piraeus,  was  the  capital  of  an  Island,  which  Nature 
had  admirably  fitted  to  become  a  great  centre  of  commerce 
between  the  western  and  the  eastern  ports  of  the  Medi- 
terranean, at  a  time  when  the  ravages  of  the  Cilician  pirates 
rendered  access  to  the  Syrian  harbours  a  work  of  great 
danger.  The  Island  of  Rhodes  may  be  regarded  as 
occupying  in  the  fourth  century  before  Christ  a  position 

civile  distributum  esse  videtur :  nam  origo  ejus  ab  institutis  duanim  civitatam, 
Athenarum  scilicet  et  Lacedaemonioram,  floxisse  videtur.  In  his  enim  civitatibos 
ita  agi  solitum  erat,  ut  Lacedsmonii  quidem  magis  ea,  quae  pro  legibns  obser. 
vabant,  memoriae  mandarent;  Athenienses  vero  ea,  quae  in  legibus  scripta  com* 
prehendissent,  custodirent."    Justiniani  Institut.,  Lib.  i,  Tit«  ii,  Sec.  lo. 

*  The  well-known  passage  is  in  the  Greek  tongue  of  the  Augustan  period. 
The  Emperor  Antonine  is  reported  to  have  made  answer  to  the  petition  of  a 
certain  Eudaemon  of  Nicomaedia,  who  complained  of  having  had  to  pay 
custom  duties  on  certain  goods,  which  had  been  salved  from  a  vessel  wrecked 
on  one  of  the  Cyclades  Islands,  £yu>  fxky  rov  Koa-fiov  icv/mos,  o  3e  vo^ 
T^s  tfoXao-cn/s.  T^  vofuf  rtav  *Po8ai>v  Kpw€<rO<ii  t^  vavriKw,  iv  oU  fi^rti 
Twv  'rffX€T€p<iiv  avrw  vd/tos  cmtriovrai.  Tovro  Se  aM  koX  6  tfadraTos 
Avy'ovoTos  &cpiv€v. 
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in  the  commerce  of  the  Mediterranean  very  similar  to  that, 
which  the  Island  of  Gotland  occupied  in  the  twelfth 
century  after  Christ  in  the  commerce  of  the  Baltic,  when 
Wisby,  the  capital  of  the  latter  Island,  became  the 
emporium  of  the  trade  between  the  ports  of  the  North 
Sea  and  the  ports  of  the  Gulf  of  Finland,  through  which 
the  trade  of  Western  Europe  with  Northern  Asia  was 
carried  on.  It  is  perhaps  not  too  bold  a  conjecture  to 
suppose,  that  the  affluence  to  Rhodes  of  mariners  of  all 
nations,  as  it  created  a  necessity  for  tribunals  to  settle 
their  disputes,  so  it  afforded  a  facility  for  reducing  into 
\vTiting  their  maritime  customs,  and  hence  a  body  of 
Customs  of  the  Sea  was  compiled,  which  formed  the 
substance  of  the  celebrated  Rhodian  Sea  Laws.  But 
Rhodes  had  also  a  well-merited  fame  for  having  checked 
the  practice  of  piracy  in  the  Seas  of  the  Levant,  before 
the  Island  became  the  ally  of  the  Roman  Republic,  and 
the  circumstance  that  Pompey  the  Great,  after  that 
alliance  had  been  concluded,  undertook  and  accomplished 
the  task  of  exterminating  the  Cilician  pirates  may  be 
attributable,  in  some  respects,  to  the  early  lessons,  which 
he  had  received  from  Aristodemus,  a  grammarian  of  Rhodes, 
who  was  the  praeceptor  of  his  youth. 

There  has  been  handed  down  to  our  times  a  collection 
of  Sea  Laws,  under  the  title  of  No/tos  'PoSmov  Navri/cos,  which 
some  writers  have  accepted,  but  which  have  no  just  claim 
to  be  received,  as  the  original  Rhodian  Sea  Laws.  The 
earliest  extant  MS.  of  these  Sea  Laws  is  preserved  in  the 
library  of  the  Vatican  at  Rome,  and  is  in  a  hand  of  the 
twelfth  century,  and  the  same  volume  contains  a  code 
of  Laws  drawn  up  in  the  same  century  for  the  Greek 
inhabitants  of  the  Island  of  Cyprus,  to  which  the  Sea 
Laws  are  appended.    M.  Pardessus*  inclines  to  the  opinion 

*  Collection  de  Lois  Maritimes  ant^rieurs  au  XVIIIme  Sidcle,  Tom.  i.,p.  220. 
M.  Pardessus  grounds  his  opinion  chiefly  on  the  fact,  that  there  is  no  reference 
in  these  Sea  Laws  to  any  provisions  of  the  Basilica,  whilst  there  are  frequent 
reference*  to  the  Digest  and  the  Code  of  Justinian. 
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that  these  so-called  Rhodian  Sea  Laws  belong  to  a  period 
antecedent    to    the    Basilica,   and    M.    Heimbach   in  his 
recent  and  most  valuable  edition  of  the  Basilica,  in  other 
words,  of  the  Laws  of  the  Eastern  Empire  as  compiled 
in  the  reigns  of  the  Emperor  Basilius  the  Macedonian,  and 
his  son  Leo  the  Wise  (a.d.  880 — 886),  has  inserted  these 
Sea  Laws,  as  forming  part  of  the  fifty-third  book  of  that 
coiripilation.    There  are  some  grounds  for  the  opinion,  that 
these  Sea  Laws  were  drawn  up  in  their  present  form  in  the 
sixth  century  after  Christ,  but  to  whatever  period  they 
may    be    properly  assigned,    there    are    such    remarkable 
differences  on  the  subject    of   maritime  jetison  between 
these  Sea  Laws  and  the  provisions  of  the  Lex  Rhodia  de 
Jactu,  as  cited  in  the  Digest  of  Justinian,*  that  we  are 
justified  in  pronouncing  them  not  to  be  identical  with  the 
Sea  Laws,  which  were  received  at  Rome  under  the  name  of 
the  Rhodian  Sea  Laws  in  the  early  days  of  the  Empire. 
For  instance,  the  30th  Article  of  these  Sea  Laws  provides, 
that  in  cases  of  shipwreck,  where  the  vessel  is  lost,  such 
portions  of  cargo  as  may  be  saved  shall  contribute  to  make 
good  the  loss  of  the  ship,  which  is  contrary  to  the  provision 
of  the  Lex  Rhodia  de  Jactu  set  out  in  the  Digest,  and 
according  to  which  no  contribution  whatever  in  such  a 
case  is  required  from   the  cargo.     This   and    other  dis- 
crepancies on  the  subject  of  general  average,  which   are 
found  to  exist  between  the  earlier  and  later  texts  of  the 
Rhodian  Sea  Laws,   are   deserving  of  attention,   as  they 
enable  us  to  identify,  in  the  earlier  body  of  these  Sea  Laws 
the  groundwork,  upon  which  an  uniform  system  of  Maritime 
Law  was  maintained  in  Western  Europe  after  the  Fall  of 
the  Western  Empire.    The  maintenance  of  such  an  imifonn 
law  was  favoured  by  the  principle  sanctioned  by  the  Ostro- 
gothic  Code  of  Theodoric  (a.d.  5oo),t  namely,  that  in  the 

.  •  The  second  title  of  the  Fourteenth  Book  of  the  Digest  is  headed,  "  De 
Lege  Rhodia  de  Jactu."    All  that  is  trustworthy  in  the  way  of  tradition  as  to 
the  famous  Rhodian  Sea  Laws  is  to  be  found  under  this  title  of  the  Digest, 
t  These  laws  are  generally  entitled,  *«The  Edict  of  Theodoric." 
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absence  of  other  rules  to  be  found  in  that  code  the  custo- 
mary rule  of  law  (legum  usualis  regula)  should  be  observed 
by  every  person,  whether  of  Gothic  or  of  Roman  origin. 
There  can  be  little  doubt  that  the  traditions  of  Imperial 
Rome  are  also  discernible  in  the  Maritime  Laws  of  the 
Visigothic    monarchs    of   Spain.      There    is,   however,   a 
notable  difference  to  be  observed   between  the   practice 
of  the   Ostrogoths  in  Italy,  who  maintained  the  Roman 
principle,    according    to    which    foreign    merchants    and 
mariners  were  allowed  to  have  their  disputes   settled  at 
Rome,  according  to  their  own  laws,  hy  Roman  Magistrates; 
and  the  practice  of  the  Visigoths  in  Spain,  who  adopted 
the  Greek*  principle,  according  to  which  merchants  and 
mariners  were  allowed  to  have  their  disputes  settled  in 
foreign   countries,  according  to  their  own  laws,  by  their 
own  judges.     The  former  of  these  systems  may  be  styled, 
for  convenience,  the  pratorian  ;t   the  latter,  the  consularX 
system.     The  former  was  adopted  in  the  Atlantic  seaports 
north    of    the   Pyrenees,  where  the   Ostrogothic  element 
prevailed,  and  it  was  accepted  in  England  and  in  the  ports 
of   Flanders  at  the  earliest   period,   of   which    we    have 
any  certain  knowledge,  whilst  the  latter  prevailed  in  the 
Mediterranean  seaports,  and  in  the  ports  of  the  Levant, 
where  it  perhaps  had  its  original  home.     The  former  system 
was  adopted  by  States  in  the  exercise  of  their  own  free 
will ;  the  latter  was,  for  the  most  part,  the  result  of  inter- 
national agreement ;  and  it  is  a  curious  circumstance,  that, 

*  The  ezirlLcst  historical  record  of  the  legal  autonomy  of  a  trading  factory 
established  in  a  foreign  land,  is  to  be  found  in  the  special  privileges  granted 
to  the  Greek  merchants  who  frequented  the  port  of  Naucratis,  in  Bgypt,  in 
Ihc  reign  of  King  Amaiis,  B.C.  526.    Herodotus,  Lib.  ii.,  ch.  178. 

t  From  the  ^r^tor  peregrinus  of  Rome,  whose  office  was  established 
B.C.  246,  and  who  administered  justice  amongst  foreign  merchants,  and  between 
To  reign  merchants  and  Roman  citizens* 

X  From  the  mediaeval  consul,  who  is  of  Spanish  or  Italian  origin,  smdyrho 
accompanied  every  merchant  ship  engaged  in  foreign  trade  in  the  Levant,  and 
who  administered  the  Law  of  the  flag  amongst  the  merchants  and  mariners  on 
board,  and  whlkt  they  were  commorant  in  foreign  ports. 
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when  the  merchants  of  Northern  Europe,  through  the 
active  enterprise  of  the  mariners  of  Wisby,  opened  a  trade 
with  the  distant  East  through  the  Gulf  of  Finland,  they 
stipulated  for  privileges  at  Novgorod,  then  the  centre  of 
Russian  commerce,  similar  to  those  which  the  merchants 
of  the  South  of  Europe  enjoyed  in  the  cities  of  Syria  and 
of  Egypt.  In  evidence  of  this  early  practice  a  Latin 
treaty  of  the  thirteenth  century  may  be  cited,  which  has 
been  preserved  in  the  archives  of  Lubeck,  which  records 
the  grant  of  special  privileges  to  the  Teutonic  and  Gothic 
merchants  and  mariners  frequenting  Novgorod,  with 
reciprocal  liberties  to  the  merchants  and  mariners  of 
Novgorod,  who  should  frequent  the  island  of  Gotland; 
amongst  which  privileges  it  was  provided  that  they  might 
have  their  disputes  settled  according  to  their  own  laws  by 
their  own  judges.*  It  is  to  a  like  condition  of  com- 
mercial intercourse,  that  we  are  indebted  for  the  preservation 
of  many  Northern  Sea  Laws  in  MSS.  of  the  fourteenth 
century,  inasmuch  as  written  versions  of  those  laws  were 
needed  for  the  guidance  of  the  Maritime  Judges  in  foreign 
ports.  It  is  likewise  a  remarkable  fact,  illustrative  of  the 
extent  to  which  a  common  Maritime  Law  was  received 
throughout  Europe,  after  Rome  had  ceased  to  be  its 
Imperial  mistress,  that  in  a  body  of  Russian  Law,  termed 
Pravda  Rousskaia,  or  Pravda  Slavian,*  which  was  promul- 
gated at  Novgorod  in  the  eleventh  century,  there  is  found 
a  Law  on  the  subject  of  stealing  ships  or  boats,  which  is 
identical  in  its  provisions  with  a  Law  of  the  Burgundian 
Code  of  the  sixth  century,  and  with  a  Law  which  is 
found  in  the  earliest  Code  of  Laws  reduced  into  writing 
at  Lubeck  in  the  twelfth  century,  and  also  with  a 
Law,  which  has  found  a  place  amongst  the  Sea  Laws  of 
Wisby. 

*  The  text  of  this  treaty  is  published  in  Dreyer  de  Inhumano  Jure  Nan- 
firagii,  p.  clxxvii. 

•  M.  Pardessus,  Tom.  iii.,  p.  490,  is  an  authority  fur  the  existence  of  this 
Law. 
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There  is  a  tradition  that  Eleanor,  Duchess  of  Acquitaine, 
one  of  the  most  remarkable  personages  of  her  sex,  as  far  as 
energy  of  character  is  concerned,  on  the  occasion  of  her 
visit  to  the  Holy  Land  with  her  first  husband,  King  Louis 
VII  of  France,  who  was  one  of  the  leaders  of  that  disastrous 
expedition,  known  as  the  Second  Crusade  (a.d.  1147),  was 
much  struck  by  the  circumstance,  that  she  met  with  Customs 
of  the  Sea  embodied  in  writing  and  accepted  in  the  East  as 
Maritime  Laws,     It  is  not  improbable  that  certain  Maritime 
Customs  had  at  that  time  been  reduced  into  writing  for  the 
use  of  the  merchants  and  mariners  of  Western  Europe,  who 
had  obtained  the  privileges  of  what  has  been  termed  Con- 
sular Government  in  the  Syrian  ports,  subsequent  to  the 
first  Crusade  (a.d.  1099).    This  circumstance  is  stated  by 
Cleirac  in  the  introduction  of  his  work  on  the  "  Usages  and 
Customs  of  the  Sea,"*  to  have  suggested  to  Queen  Eleanor 
on  her  return  to  Acquitaine,  the  project  of  reducing  into 
writing  the  Customs  of  the  merchants  and  mariners  of  tho; 
Atlantic  seaports,  and  these  Customs  were  subsequently 
embodied  under  her  direction  in  a  Collection  of  Sea  Laws, 
to  which  the  title  of  "Judgments  of  the  Sea"  has  been 
attached,  although  in  some  cases  they  are  styled  by  the 
earlier  title  of  "  Customs  of  the  Sea."     A  Custom,  in  the 
legal  sense  of  the  Galilean  term  "  Coutume,"  ought  not  to 
be  confounded  with  a  mere  usage.     An  usage  as  such  was 
not  necessarily  binding  in  Law,  but  it  became  binding  after 
it  had  been  recognised  by  a  Judgment,  and  it  thereby  ac* 
quired  the  distinctive  title  of  a  Custom.     Hence  the  saying 
of  the  mediaeval  jurists,  *'  Lex,"  by  which  was  meant  the 
traditional  text  of  the  Roman  Law,  "  est  sanctio  sancta, 
bona  autem  consuetude  est  sanctio  sanctior,  et  ubi  consue«» 
tudo  loquitur,  lex  omnis  tacet."     Hence  our  own  Bracton 
says,    *'Cum  autem  fere   in   omnibus  regionibus   utantur 
legibus  et  jure  scripto,  sola  Anglia  usa  est  in  suis  finibus 
jure  non  scripto  et  consuetudine."t     A  Custom  however 

f  Us  et  Coiiatumea  dc  la  Mer.  Bourdeaux.  1647.  4to.    f  Lib.  i.,  ch.  z.,  lec.  2* 
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was  for  the  most  part  allowed  to  remain  unwritten, /ahd 
when  it  had  to  be  enforced  as  Law,  proof  of  it  had  to  be 
given  by  the  testimony  of  skilled  experts,  and  this  unwritten 
condition  of  Law  was,  for  a  long  time,  preferred  by  an  un- 
learned laity,  jealous  of  their  liberties,  who  feared  to  subject 
themselves  to  written  laws,  the  record  of  which  might  be 
at  any  time  falsified  by  a  skilful  clerk.  Hence  the  reluc- 
tance of  the  great  Barons  under  the  Feudal  system  to  ack- 
nowledge any  written  record  of  the  Law,  which  they  had  to 
obey,  and  thus  we  find  that  the  testimony  of  skilled  experts 
was  called  in  to  vouch  the  Law  in  the  early  part  of  the 
reign  of  William  the  Conqueror  in  the  two  great  causes,  of 
which  a  record  has  been  preserved  to  us  by  the  Annalists  of 
his  reign.  In  the  earlier  of  these  two  causes,  which  is 
known  by  the  name  of  the  Plea  of  Pinenden  in  Kent,  it  is 
recorded  that  Aegelric,  the  aged  Bishop  of  Chichester,  was 
brought  into  Court  by  command  of  the  King  to  inform  them 
as  to  the  Law.  He  is  described  by  the  annalist  as  "  Vir 
a.ntiquissimus  et  legum  terrae  sapientissimus,  qui,  ex 
praecepto  Regis,  advectus  fuit  ad  ipsas  antiquas  legum  con- 
suetudines  discutiendas  et  edocendas."* 

It  is  not  easy  to  determine  how  or  when  the  practice. 
Which  had  been  instituted  in  the  reign  of  Theodoric  the 
younger,  of  enrolling  judicial  acts  fell  into  disuse,  or  how 
and  when  it  was  revived  in  Western  Europe.  But  it  would 
seem  tg  have  been  resumed  at  Oleron  before  the  time  when 
the  Judgments  of  the  Sea  were  there  compiled,  as  the  full 
title,  under  which  those  judgments  have  been  handed  down 
to  us  in  the  earliest  MSS.,  is  "  The  Rolls  of  Oleron  of  the 
Judgments  of  the  Sea."  Such  is  the  title  prefixed  to  those 
Sea  Laws  in  the  oldest  extant  MS.  of  them,  which  exists  at 
the  present  time  in  the  Archives  of  the  Guildhall  of  the  City 
of  London,  as  well  as  in  the  oldest  translation  of  them  into 
the  Flemish  tongue,  which  is  preserved  in  a  MS.  volume  in 
the  Archives  of  the  Town  Hall  of  the  City  of  Bruges.     Both 

*  *  Selden  in  hi?  notes  on  Eadmer  cites  this  passage  from  the  Rochester  MS* 
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these  MSS.  are  in  a  handwriting  of  the  fourteenth  century, 
the  Guildhall  MS.  being  rather  the  earlier  of  the  two  MSS, 
There  is  no  extant  record  of  the  text  of  these  Sea  Laws, 
which  is  of  an  earlier  date,  for  the  Black  Book  of  the  Admi- 
ralty»  in  which  they  are  inserted,  is  of  a  later  handwriting. 
There  is  little  doubt  that  the  Judgments  of  Oleron  are 
the  judgments  of  a  tribunal  exercising  maritime  jurisdiction 
according  to  the  Custom  of  the  Sea.  It  is  a  disputed  point 
whether  their  name  entitles  us  to  regard  them  as  the  judg- 
ments of  a  Court  established  at  Oleron,  or  as  the  judgments 
of  various  Maritime  tribunals  in  the  Duchy  of  Acquitaine, 
which  were  compiled  at  Oleron,  where  Queen  Eleanor  loved 
to  reside,  and  which,  from  that  circumstance,  had  the  name 
of  the  island  connected  with  them. 

The  main  argument  advanced  against  their  being  judg- 
ments of  a  Maritime  Court  at  Oleron  is  that  there  is  no 
historical  record  of  the  existence  of  any  such  Court  of  an 
importance  adequate  to  commend  its  judgments  to  general 
acceptance  ;  but  the  recent  discovery  of  a  MS.  in  the 
Bodleian  Library  at  Oxford,  written  in  a  hand  of  the  four- 
teenth centitry,  and  published  for  the  first  time  in  the 
second  volume  of  the  Appendix  to  the  Black  Book  of  the 
Admiralty,*  has  thrown  new  light  on  this  subject.  This 
MS.  purports  to  contain  **  the  good  usages  and  the  good 
Customs,  and  the  good  judgments  of  the  Commune  of 
Oleron,"  and  it  discloses  to  us  a  tribunal  administering  the 
Laws  of  the  Sea  to  passing  mariners  of  every  nationality, 
the  Court  in  question  being  the  Court  of  the  Mayor  of  the 
Commune  of  Oleron,  in  which  the  Prudhommes  Burghers 
were  assessors.    There  has  been  published  in  the  same 

*  The  MS,  is  No.  227  in  the  Douce  Collection  at  Oxford.  It  is  a  small 
qtiarto  an  vdlum,  written  in  a  hand  of  the  fourteenth  century,  and  purports  to 
have  been  compiled  by  Guillaume  Guischos,  clerk  of  the  Commune  of  Oleron. 
A  judgment  given  in  chapter  Ixxxvii.  on  the  subject  of  part  owners  of  ships, 
discloses  to  us  the  fact,  that  Breton  mariners  had  frequent  recourse  to  the 
Court,  which  may  account  for  the  early  reception  of  the  Laws  of  Oleron  in 
Brittany* 
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volume  of  the  Appendix  to  the  Black  Book,  also  for  the 
first  time,  a  collection  of  the  good  customs  of  an  English 
maritime  borough  in  the  reign  of  King  John,  entitled  the 
Domesday  of  Ipswich,  which  is  of  a  period  nearly  contem- 
poraneous with  the  Coutumier  of  Oleron,  and  in  this  volume 
we  find  mention  of  a  Court,  which  was  held  by  the  BaiUffs 
of  the  Borough  of  Ipswich  fi-om  tide  to  tide,  to  determine 
pleas  according  to  the  Law  Marine  "  between  strange 
mariners  passing,  and  them  that  abide  not  but  their  tide." 
On  the  other  hand,  the  existence  of  Courts  of  the  Sea  in 
the  Mediterranean  at  a  still  earlier  period  is  proved  by  the 
Maritime  Laws  of  King  Amauri  I.  of  Jerusalem,  which 
have  been  preserved  to  us  in  the  Assises  of  the  Burghers* 
Court  of  the  Latin  Kingdom  of  Jerusalem ;  whilst  on  the 
shores  of  the  Baltic,  a  Maritime  Court,  established  at 
Dantzic  under  the  auspices  of  the  Knights  of  the  Teutonic 
Order,  was  so  famous  in  the  latter  part  of  the  fourteenth 
century,  under  the  Mastership  of  Conrad  von  Jungingen, 
for  the  wisdom  and  equity  of  its  judgments,  that  masters  and 
mariners  of  all  nations  had  recourse  to  it.  It  is  probable 
that  we  are  indebted  for  the  preservation  of  the  best  text  of 
the  greater  portion  of  those  Northern  Sea  Laws,  which  are 
known  by  the  title  of  the  Maritime  Law  of  Wisby,  to  the 
circumstance  that  the  Town  Council  of  Dantzic  procured 
from  Wisby,  in  the  middle  of  the  fifteenth  century,  a  copy 
of  the  Wisby  text  of  "the  Sea  Laws,"  as  being  much 
clearer  than  the  text  in  their  own  possession.  A  copy  of 
the  letter  containing  this  request  is  preserved  in  the 
Archives  of  the  Town  Coimcil  of  Dantzic,  as  well  as  a 
MS.  of  Sea  Laws,  which  are  identical  with  the  two  most 
important  divisions  of  the  Sea  Laws  printed  for  the  first 
time  at  Copenhagen  in  1505  by  Godfirey  of  Gemen  as  the 
Gotland  Sea  Laws,  and  which  collection  of  Sea  Laws, 
in  the  course  of  the  sixteenth  century,  became  known  in 
the  ports  of  the  North  Sea  as  the  Wisby  Sea  Laws.  In 
fact,  there  can  be  no  doubt  that  the  Roman  Empire  at  its 
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downfall  bequeathed  to  Europe  a  common  Maritime  Law 
grounded  on  the  Customs  of  the  Sea,  and  that  although 
that  law  was  accommodated  during  the  Middle  Ages  to  the 
altered  conditions  of  commercial  life  in  different  parts  of 
Europe,  and  slight  discrepancies  are  discoverable  in  the 
Customs  of  the  Sea,  which  prevailed  in  the  Mediterranean  . 
as  distinguished  from  the  Northern  Seas  of  Europe,  yet 
there  was  an  universal  practice  to  administer  in  every 
country  a  common  Law  Marine  to  passing  mariners,  and 
the  jurisdiction  of  the  Maritime  Courts  in  civil  matters  was 
by  custom  international.  Such  we  apprehend  to  have  been 
the  state  of  the  Maritime  Courts  throughout  mediaeval 
Europe  before  the  name  and  office  of  Admiral  came  into 
use,  an  office  which  had  originally  a  judicial  character  only 
for  purposes  of  war,  but  which  gradually  usurped  to  itself 
judicial  functions  in  time  of  peace,  and  through  which  the 
Crown  of  England  during  the  Edwardian  period  succeeded 
in  reducing  into  a  more  systematic  form  the  administration 
of  the  Common  Law  of  the  Sea  to  the  merchants  and 
mariners  of  various  nationalities,  who  frequented  the  ports 
of  the  Realm* 

The  term  Admiral,  or  Ammiral,  as  Milton  spells  the 
word  in  his  "  Paradise  Lost,"  is  no  doubt  derived  from 
an  Arabic  source.  There  is  no  reason  to  believe  that  the 
term  Admiral  had  become  familiar  to  the  nations  of  Europe 
before  the  Fourth  Crusade  (A.D.  1189),  when  the  monkish 
chroniclers  Latinised  the  Arabic  title  of  Amir  or  Emir 
(Admiratus)f  which  was  equivalent  to  that  of  Commander, 
and  applied  it  familiarly  to  the  commanders  of  Arabic  or 
Saracenic  squadrons,  with  which  the  English  fleets  came  into 
conflict.  The  termination  '*  al "  is  simply  a  suffix.  Thus  Amir- 
aKMoumenin,  which  signifies  "Commander  of  the  Faithful," 
was  the  title  assumed  by  the  Arabian  Sovereigns  of  Africa, 
and  it  is  easy  to  understand  how  readily  such  a  title  became 
corrupted  by  European  sailors  into  **  Amiral  Moumenin," 
The  title,  however,  of  Admiral  does  not  appear  to  have 
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come  into  use  in  England  before  the  reign  of  Edward  I., 
the  first  mention  of  the  appointment  of  an  Admiral  of 
England  occurring  in  the  Patent  Rolls  of  23  Edw.  I.,  in 
which  there  is  the  entry,  "  Willielmus  Leyboume  con- 
stitutus  Capitaneus  Marinariorum,  etc.  Idem  constitutus 
Admirallus  Anglise."  It  is  true  that  in  the  third  part  of 
the  Black  Book  of  the  Admiralty,  which  contains  "  ancient 
rules  and  orders  about  matters  which  belong  to  the  Admi- 
ralty," there  is  reference  to  an  ordinance  made  by  the 
Admirals  of  the  North  and  of  the  West  at  Ipswich  in  the  time 
of  Henry  I.,  but  the  better  opinion  would  seem  to  be  that 
the  Commanders  of  the  Fleets  of  the  North  and  of  the 
West  were  properly  designated  Captains  and  Rulers  of  the 
Fleet  (Capitanei  et  Gubematores  Navigii)  in  the  reign  of 
Henry  I.,  precisely  as  we  find  the  Commanders  of  the  great 
fleet  assembled  by  Richard  L  at  Oleron  for  the  Fourth 
Crusade  against  the  Saracens  were  entitled  "  Ductores  et 
Gubematores  totius  Navigii."  The  title  of  Admiral  would 
thus  appear  to  have  been  of  novel  adoption  in  the  reign 
of  Edward  I.,  although  the  office  was  in  a  certain  sense 
ancient ;  and  we  are  disposed  to  think  that  the  introduction 
of  the  new  title  had  a  special  significance,  and  impUed  an 
enlargement  of  the  judicial  authority  hitherto  exercised 
by  the  "Capitaneus  Navigii,"  an<J  by  his  Lieutenants 
throughout  the  coasts  and  ports  of  the  Realm,  and  that  the 
King's  Admiral  henceforth  took  a  more  active  share  in  the 
exercise  of  that  general  jurisdiction  in  maritime  matters, 
which  had  been  hitherto  exercised  somewhat  imperfectly 
by  the  Wardens  and  Bailiffs  of  the  maritime  towns  and  of 
the  great  Lords,  who  had  maritime  fi-anchises.  Besides, 
the  Fourth  Crusade  had  contributed  to  make  more  widely 
known  Queen  Eleanor's  collection  of  Sea  Laws,  and  a  well- 
founded  tradition  has  assigned  to  her  son.  King  Richard  L, 
the  credit  of  having  published  those  Sea  Laws  in  England 
on  his  return  from  the  Holy  Land.  Whatever  may  be  the 
value  of  this  tradition,  there  is  no  doubt  that  the  Laws  of 
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Oleron  were  received  in  England  in  the  reign  of  Edward  I., 
and  were  administered  in  the  English  Maritime  Courts  as 
customary  Laws   of  the   Sea.      The  famous   Roll   of    la 
Edward    IIL,  endorsed   "De  Superioritate    Maris,"    still 
exists  in  the  Record  Office,  under  which  the  King's  Justi- 
ciaries were  consulted  "  how  best  to  resume  and  continue 
the  mode  of  proceeding  instituted  by  the  King's  grandfather 
and  his  Council  (2  Edward  I.)  for  the  purpose  of  main- 
taining the  ancient  supremacy  of  the  Crown  over  the  Sea 
of  England  and  the  right  of  the  Admiral's  office  over  it, 
with  a  view  to  uphold  the  Laws  and  Statutes  made  by  the 
Kings  of  England  in  order  to  maintain  peace  and  justice 
amongst  the  people  of  every  nation  passing  through  the 
Sea  of    England,  and    to    punish   delinquents  and   afford 
redress  to  the  injured,  which  Laws  and  Statutes,"  the  Roll 
goes  on  to  say,  "  were  by  the  Lord  Richard,  formerly  King 
of  England,  on  his  return  from  the  Holy  Land,  corrected, 
interpreted,  and  decla,red,  and  were  published  in  the  Island 
of  Oleron,  and  were  named  in  the  Gallican  tongue,  *  La 
leyOlyroun/" 

The  Statute  Book  of  the  reign  of  Richard  IL  supplies 
e\adence  of  a  struggle  on  the  part  of  the  Admiral's  Court 
to  exercise  concurrent  jurisdiction  with  the  Court  of  King's 
Bench  in  respect  of  certain  matters  arising  within  the  realm, 
which  the  Court  of  King's  Bench  strenuously  resisted ;  and 
as  it  had  been  found  expedient  to  restrain  the  Common 
Law  Courts,  by  a  special  Order  of  the  King  and  Council  in 
35  Edward   IIL  *  from    exercising  jurisdiction    over  and 

♦  Thia  Order  in  Council  has  been  referred  to  by.  Lord  Hale  as  fixing  the 
penod  *'  since  which/*  he  says,  *•  I  have  not  observed  that  the  King's  Bench 
or  Coarts  of  Common  Law  have  proceeded  criminally  in  cases  of  crimes  of  this 
nature  committed  on  the  High  Seas.*'  The  Order  itself  is  recoiled  in  the 
Clo&e  Roll  35  Edward  IIL,  membr.  28  r  and  it  is  of  so  much  importance  m 
its  bearings  on  the  recent  case  of  the  Franconia  that  we  subjoin  it  in  full : — 
"  Rex  dilecUs  et  tidelibus  auis  Roberto  de  Herle  et  Roberto  Belknap,  salutem. 
Licet  nuper  attsignaverimus  vos  et  quosdam  alios  fideles  nostros  ad  diver sas 
trans  gncsftiones  et  felon  las  per  quosdam  subditos  nostros  et  alios  supra  mare 
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applying  tho  Common  Law  of  the  Realm  to  offences  com- 
mitted upon  the  Seas,  so  it  was  now  found  necessary  to 
restrain  the  Admiral  and  his  deputies,  by  13  Richard  II., 
ch.  5,  from  meddling  with  anything  done  within  the  Realm 
of  England,  with  the  exception,  as  provided  by  the  sub- 
sequent enactment  of  15  Richard  IL,  ch.  3,  that  the  Admiral 
should  have  cognisance  of  certain  offences  committed  on 
board  of  great  ships  hovering  in  the  main  stream  beneath 
the  first  bridges  of  the  said  rivers.  It  is  a  curious  fact, 
illustrative  of  the  well-founded  fear  entertained  by  the 
Barons  in  olden  time,  lest  the  Laws  might  be  falsified  by  a 
skilful  clerk,  if  the  text  of  a  written  law  were  permitted  to 
be  cited  as  proof  of  the  law  without  calling  experts  to 
testify  to  the  law,  that  there  are  two  readings  of  the  well- 
known  Statute  of  15  Richard  II.,  ch.  3,  which  assign  to  the 
Admiral's  jurisdiction  very  different  limits,  according  as  the 
word  "pountes"  (bridges),  or  the  word  "pointes"  (head- 
lands), is  adopted.  There  can  be  little  doubt  that  the 
former  is  the  correct  reading.    It  is  the  reading  of  the  Par- 

quibusdaxn  mercatoribus,  tarn  alienigenis  quam  indigenis  existeiitibus  in 
quadam  navi  Johannis  Qoldbetere,  Johannis  Salaman  de  Anglia  et  Jakemart 
Fleming  mercatoribus,  unde  Cbristianus  de  Lescluse  magister  extitit,  et  qax 
navis  divereis  bonis  et  mercimoniis  ad  valenciam  viginti  millium  librarum  apad 
Nauntes  in  Britann,  carcata  fuit,  exinde  usque  Flandriam  ducendis  illatas  et 
perpetratas  ut  dicebatur,  audiendas  et  terminandat  secundum  Ugim  et  con. 
suetudinem  Regni  nostri.  Quia  tamen,  negocio  hujusmodi  coram  nobis  et 
consilio  nostra  jam  noviter  deducto,  videtur  esse  consonum  dictis  legi  et 
consuetudini,  quod  feloni«,  transgressiones,  seu  injurias  super  mare  facts,  non 
coram  Justiciariis  nostris  ad  communem  legem,  sed  coram  Admirallis  nostris 
juxta  legem  Maritimam  deducantur  et  terminentur:  volentes  fieri  quod  est 
justum,  dictam  commissionem  nostram  sic  vobis  lactam  ducimus  revocandam. 
Et  ideo  vobis  mandamus,  quod  execucioni  alicui  de  dicta  commissione  sic 
vobis  facta,  faciendae  omnino  supersedentes,  vos  inde  in  aliquo  ulterius  non 
intromittatis.  Teste  Rege  apud  Westm.,  zi  die  Maii.  Per  ipsum  Regem  et 
Concilium.*'  The  italics  are  our  own.  The  important  bearing  of  this  Order 
in  Council  on  the  case  of  the  Franconia  is  not  in  what  regards  the  Court  before 
which  the  master  of  the  Franconia  was  arraigned,  but  in  what  regards  the 
Law,  which  that  Court  was  asked  to  apply  to  an  offence  committed  on  the 
High  Seas  by  a  foreigner  on  board  a  foreign  ship^-namely,  the  Common  Law, 
or  custom  of  the  Realm  of  England* 
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fiainentary  Roll  No.  30,  which  has  been  followed  in  the 
edition  of  the  Statutes  of  the  Realm,  published  under  the 
authority  of  the  Record  Commissioners.  It  is  also  the 
reading  of  a  MS.  in  the  British  Museum  (MS.  Vespasian,  xxii. 
in  the  Cotton  Collection),  which  was  prepared  with  great 
care  for  the  use  of  Sir  Thomas  Beaufort,  who  was  the  first 
person  appointed  to  the  office  of  Admiral  for  life,  and  who 
held  that  office  from  9  Henry  IV.  to  4  Henry  V.  (1407-1426); 
The  text  of  the  Statute,  as  set  forth  in  this  MS.,  has  been 
published  in  the  Black  Book  of  the  Admiralty,  Rolls 
Edition,  Vol.  I.,  Appendix,  p.  413.  The  other  reading, 
'*  pointes,"  rests  on  the  authority  of  Coke's  Fourth  Insti- 
tute, which  it  is  believed  was  never  revised  by  Lord  Coke 
himself — a  fact  which  is  the  more  probable  in  this  instance, 
seeing  that  a  case  in  the  Common  Pleas  (6  Henry  VI., 
Rot.  305)  is  cited  soon  afterwards  in  the  same  Institute,  in 
which  the  reading  of  the  Statute  is  quoted  in  Latin  as  "  infra 
primes  pontes,"  beneath  the  first  bridges.* 

It  is  to  the  Admiralty  of  Sir  Thomas  Beaufort  that  we 
may  refer  with  tolerable  certainty  the  final  settlement  of 
the  jurisdiction  of  the  Admiralty  Court,  and  the  regulation 
of  its  procedure.  Sir  Henry  Spelman  is  an  authority  that 
under  the  Admiralty  of  John  Beaufort,  Earl  of  Somerset, 
the  immediate  predecessor  of  Sir  Thomas  Beaufort,  the 
business  of  the  Admiralty  Court  was  much  increased,  and 
it  had  cognisance  both  of  Civil  and  Criminal  Causes; 
whilst  the  Statute  of  z  Henry  IV.,  ch.  11,  was  passed  about 
the  same  time,  to  secure  to  all  persons  redress  by  an  action 
on  the  case  against  any  exercise  of  the  Admiral's  authority 
contrary  to  the  Statutes  passed  in  the  reign  of  Richard  II. 
What  the  law  was,  that  was  administered  in  the  Admiralty 
Court  at  this  time,  may  be  gathered  from  the  Articles  of  the 
Admiralty  Inquisition,  which  is  the  last  on  record  in  the 

^  It  is  to  be  regretted  that  in  the  Report  of  the  Judgment  of  the  Lord  Chief 
Justice  of  England  in  the  case  of  the  Praneonia,  the  reading  of  "  points  "  has 
been  adopted* without  calling  attention  to  the  erroneous  reading  of  the  Statute. 
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BkLck  Book  of  the  Admiralty,  and  from  a  petition  recorded' 
in  the  Rolls  of  Parliament,  in  the  fourth  year  of  the  reign 
of  Henry  IV.,  namely,  that  "  they  were  the  Laws  of  Oleron 
and  the  ancient  Laws  of  the  Sea.**  The  Letters  Patent  of 
the  Admirals  are  to  the  same  effect,  authorising  them  to 
do  all  things  appertaining  to  the  office  of  Admiral,  **  prout 
de  jure  et  secundum  legem  maritimam  fiierit  faciendum.'* 
That  the  Laws  of  Oleron  were  also  observed  at  this  time 
by  the  Admiral  of  France  is  shown  by  the  instructions  to 
the  Admiral,  published  by  Fontanon  in  his  Recueil,  tom.  iii., 
p.  864,  and  of  which  a  more  authentic  text  has  been 
published  for  the  first  time  from  a  MS.  in  the  British 
Museum,  in  the  Rolls  edition  of  the  Black  Book  of  the 
Admiralty,  vol.  i.,  p.  448.*  That  the  same  Sea  Laws  were 
in  use  in  Flanders  may  be  inferred  from  a  Flemish  transla* 
tion  of  them,  in  a  hand  of  the  fourteenth  century,  under 
their  full  title  of  "  The  Rolls  of  Oleron  of  the  Judgments 
of  the  Sea,"  which  is  preserved  in  the  Archives  of  the  Town 
Hall  of  Bruges,  the  centre  of  Flemish  commerce  at  that 
time,  as  well  as  from  the  name  which  they  subsequently 
acquired  in  Flanders  as  the  Judgments  of  Damme.t  That 
they  were  received  in  the  Baltic  is  a  necessary  inference 
from  the  fact,  that  they  form  part  of  the  collection  of  Sea 
Laws,  known  as  the  Maritime  Law  of  Wisby.  That  they 
were  adopted  in  Spain  is  known  from  a  Norman  Ordinance 
issued  by  Charles  V.  of  France  in  1364,  granting  to  the  mer- 
chants and  mariners  of  Castile,  who  traded  with  the  Norman 
ports,  the  privilege  of  having  their  causes  adjudicated 
"  selon  les  coustumes  de  la  mer  et  les  droiz  de  Layron 
dehors."    What  the  Laws  of  Layron  were,  may  be  learnt 

*  Item  le  dlt  Admiral  doibt  administrer  justice  h  tous  marchans  sur  la  mer 
selon  les  droitz,  jugemens,  coustumes  et  usaiges  d'Olleron. 

t  The  town  of  Damme  was  in  fact  the  port  of  Bruges  at  the  time,  when  the 
estuary  of  the  Zwyn  was  the  entrepot  of  the  Gascony  wine  trade  with 
Northern  Europe.  That  great  estuary,  in  which  the  famous  naval  victory  of 
the  Zwyn  was  gained  by  the  English  fleet  in  1340  over  the  united  French  and 
Flemish  fleets,  is  now  dry  land. 
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from  a  MS.  in  the  Royal  Library  of  the  Escurial,  which 
coiitains  a  Castilian  version  of  the  Laws  of  Oleron  under 
the  title  **  El  fuero  de  Layron."  That  the  same  Sea  Laws 
were  also  received  in  the  ports  of  Western  Italy,  may  be 
gathered  from  an  ancient  version  of  them  in  old  Gascon 
patois,  and  headed  **  Asso  es  la  copia  deus  roUes  de  Leron 
de  jugemens  de  Mar,"  which  is  preserved  in  the  Archives 
of  the  City  of  Leghorn.  In  fact  the  Laws  of  Oleron  em- 
bodied the  Customs  of  the  Sea,  observed  by  all  merchants 
and  mariners  engaged  in  the  trade  of  wine,  and  of  oil,  and 
of  salt,  between  the  ports  of  the  Atlantic  Seaboard  of 
France  and  the  ports  of  England  and  of  Flanders  and  of 
the  Baltic  sea  on  the  one  hand,  and  the  ports  of  Spain 
and  of  the  Western  Seaboard  of  the  Mediterranean  on 
the  other  hand.  It  is  not  too  much  to  say  that  the  Courts* 
which  administered  these  Laws  of  the  Sea  to  passing 
mariners  of  all  nationalities,  were  in  the  proper  sense  of 
the  word  International  Courts,  and  that  the  High  Court 
of  Admiralty  of  England,  which  has  been  recently  trans- 
formed into  a  Division  of  the  High  Court  of  Justice,  has 
transmitted  to  the  new  Court  its  International  character 
with  all  its  International  responsibilities. 

The  connecting  links  of  a  continuous  chain  of  mediaeval 
Maritime  Law,  which  may  be  said  to  have  girt  the  civilised 
world  in  the  fourteenth  century,  are  discoverable  Southwards 
in  the  Sea  Laws  of  Barcelona,  which  were  subsequently  em- 
bodied in  the  Book  of  the  Consulate  of  the  Sea,  and  North- 
wards in  the  Gotland  Sea  Laws,  which  ultimately  acquired 
the  name  of  the  Maritime  Law  of  Wisby,  to  which  reference 
has  been  already  made.  This  latter  body  of  mediaeval  Sea 
Laws  is  hardly  less  famous  than  the  judgments  of  Oleron, 
although  they  were  not  much  known  beyond  the  limits  of 
the  Baltic  Sea,  as  long  as  they  existed  in  MS.  These  Laws 
are  in  fact  a  compilation  of  Sea  Laws  derived  from  three 
distinct  sources,  a  Baltic  source,  a  Flemish  or  Gascon 
source,  and  a  Dutch  source.    No  ancient  MS.  text  of  this 
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coliection  of  iSea  Laws  is  known  to  exist  in  England, 
although  the  merchants  of  the  Island  of  Gotland,  of  which' 
Wisby  is  the  Capital,  obtained  special  trading  privileges  in 
England,  undei*  a  charter  from  Henry  til.  (a.d.  1237),  ^^ 
original  of  which  with  the  seal  attached  to  it  is  still  pre- 
served in  the  Arcliives  of  the  City  of  Lubeck*  We  have 
little  evidence  of  the  use  of  these  Sea  Laws  by  name  in  the 
English  Admiralty  Courts  before  the  seventeenth  century,  but 
they  were  known  in  the  Admiralty  Courts  of  Scotland  as  the 
Wisby  Sea  Laws*  before  the  middle  of  the  sixteenth  century, 
probably  by  reason  of  the  intercourse  of  the  Baltic  mariners 
with  Scotland  being  more  intimate  than  vrith  England. 

It  appears  that,  under  the  Tudor  Sovereigns  of 
England,  the  Instance  Court  of  Admiralty  held  cog- 
nizance of  charter-parties,  afireightments,  and  maritime 
contracts  made  in  foreign  countries  beyond  the  sea,  and 
although  the  Common  Law  Courts  had  attempted  to  oust 
the  Admiralty  of  its  jurisdiction  in  such  matters  in  the 
reign  of  Queen  Elizabeth,  they  were  not  successful  until 
the  Stuart  Dynasty  succeeded  to  the  throne,  when  Sir 
Edward  Coke,  as  Lord  Chief  Justice  of  the  Common  Pleas, 
gave  his  opinion  that,  under  the  Statute  13  Richard  IL* 
the  Admirals'  jurisdiction  was  confined  to  things  done 
upon  the  Sea.  Thenceforth  a  new  struggle  between  the 
Admirals'  Court  and  the  Common  Law  Courts  arose,  in 
which  the  latter  were  victorious.  Much  may  be  said  for 
the  object  which  Sir  Edward  Coke  had  in  view,  but  little 
can  be  said  for  the  means,  to  which  resort  was  had  to 
enable  the  Common  Law  Courts  to  enlarge  their  juris- 
diction beyond  its  ancient  limits,  as  it  was  necessary  for 
those  Courts  to  devise  legal  fictions  of  an  unreasonable 
character  in  order  to  found  a  ** venire"  from  which  a 
Jury  might  be  summoned ;  such,  indeed,  as  would  revolt 

•  They  are  Irequefitly  cited  under  the  name  of  "  Wisbie  Sea  Laws  "  in  the 
**  Practiks,'*  compiled  by  Sir  John  Balfour,  of  Pittendreich,  Lord  Pretideat  of 
the  Court  of  Session  in  1563. 
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the  common  sense  of  Englishmen  in  the  present  day-  The 
Common  Law  Courts,  however,  always  refrained  from 
encroaching  on  the  proper  jurisdiction  of  the  Silver  Oar, 
and  never  attempted  to  extend  the  operation  of  the 
Common  Law  to  the  High  Sea. 

An  apt  illustration  of  the  deference  shown  by  the  Judges 
of  the  Courts  of  Common  Law  to  the  jurisdiction  of  "the 
Silver  Oar,"  on  the  High  Seas,  is  furnished  in  the  recent 
case  (1835)  of  the  Attorney -General  v.  Tomsett,  reported  in 
2  Crompton,  Meeson,  and  Roscoe's  Reports,  p.  175,  which 
was  heard  before  Baron  Parke,  Baron  BoUand,  Baron 
Alderson,  and  Baron  Gumey.  It  was  a  revenue  case,  in 
the  nature  of  an  information  for  unlawfully  unshipping 
goods  in  the  Downs  about  two  miles  from  the  shore,  but 
within  the  statutory  limits  of  the  Port  of  Dover.  Piatt, 
Counsel  for  the  Defendant,  said:  "  Even  admitting  that 
the  enactment  in  the  Statute  13  and  14  Car.  II.,  ch.  11,  has 
the  meaning  contended  for,  it  cannot  affect  the  limits  of 
the  Kingdom  of  England.  The  Commissioners  might 
have  had  powers  to  vary  the  limits  of  the  ports,  but  they 
had  no  power  to  alter  the  ancient  boundaries  of  the 
kingdom.  [Alderson,  B. :  The  Downs  are  within  the 
ancient  limits  of  England.]  Piatt :  It  is  submitted  that 
the  narrow  seas  were  not  part  of  the  Kingdom  of  England. 
[Alderson,  B. :  The  authority  of  Lord  Hale*  is  to  the 
contrary ;  he  says  they  are  within  the  kingdom.]  Piatt : 
No  doubt  they  are  part  of  the  dominions  of  the  Kings  of 
England,  and  so  are  the  Colonies,  but  it  is  submitted  that 
they  are  not  part  of  the  Kingdom  of  England.  If  they 
were  they  would  be  within  some  county,  but  that  is  not 
pretended.  The  jurisdictions  of  the  Admiralty  and  the 
Common  Law  Judges  divide  between  high  and  low  water 
mark.    The  warrants  of  the  Chief  Justice  of  the  King*s 


t 


*  A  reference  is  made  in  a  note  appended  by  the  reporter  to  Lord  Halt's  1 

Treatise  de  Jure  Maris,  ch.  4,  but  we  have  searched  through  the  chapter  indl.  ' 

Mtcd  in  vain  for  a  confirmation  of  Baron  Alderson's  remariu  \ 
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Bench,  which  are  tested  England,  to  wii,  are  of  no  authority 
in  the  Downs.  [Gumey,  B. :  It  is  necessary  to  get  the  Silver 
Oar  from  the  Admiralty,  in  order  to  authorise  an  arrest  there.] " 
The  Silver  Oar,  as  an  emblem  of  maritime  jurisdiction,  is 
probably  peculiar  to  British  Courts,  and  the  Silver  Oar  of 
the  Admiralty  Courts  is  of  great  historical  value,  as  a 
standing  memorial  of  their  long-established  practice  to 
arrest  both  persons  and  vessels  on  the  High  Seas.  Nothing 
is  known  for  certain  as  to  the  origin  of  the  ancient  Silver  Oar 
of  the  High  Court  of  Admiralty,- which  is  kept  in  the  custody 
of  the  Marshal  of  the  High  Court ;  that  it  was  in  use  in  the 
reig^  of  Queen  Elizabeth  is  a  legitimate  inference,  from  an 
inscription  on  the  base  of  the  stem,  the  centre  of  which  is 
sunk,  and  in  the  depressed  part  are  engraved  the  anchor 
and  twisted  cable,  the  peculiar  badge  of  the  Admiralty  of 
England,  whilst  round  the  raised  edge,  which  encircles  the 
anchor  and  cable,  is  the  legend  "Jasper  Swift,  Marshiall 
of  the  Admiralte."  This  name  at  once  carries  us  back  to 
the  twenty-eighth  year  of  the  reign  of  Queen  Elizabeth,  in 
which  year  there  are  several  warrants  recorded  in  the 
Admiralty  Rolls,  which  are  addressed  to  Jasper  Swift,  then 
Marshal  of  the  High  Court,  in  the  name  of  Charles,  Lord 
Howard,  Baron  of  Effingham,  at  that  time  High  Admiral 
of  England.  There  are,  however,  other  s)mibols  on  the 
oar,  which  carry  its  history  fiirther  back.  There  is,  for 
instance,  embossed  on  the  blade  of  the  oar,  which  has  the 
shape  of  a  paddle  or  ancient  steering  oar,  an  heraldic  shield 
bearing  the  arms  and  supporters  of  King  Henry  VH.,  and 
as  the  shield  has  the  appearance  of  having  been  superposed 
on  the  blade,  its  presence  is  not  inconsistent  with  the  oar 
being  of  still  higher  antiquity,  and  it  has  been  conjectured 
from  the  annuli  or  knobs,  which  encircle  the  stem  and  divide 
it  into  three  parts,  and  in  respect  of  which  it  resembles  the 
Silver  Oar  of  the  Admiralty  of  the  Cinque  Ports,  that  a 
portion  of  the  stem  may  be  Edwardian ;  we  say  a  portion 
of  the  stem,  as  the  upper  part  of  it  has  been  renewed  as 
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recently  as  in  the  reign  of  George  III,,  probably  by  reason 
of  its  having  been  worn  away  by  friction  against  the 
shoulder  of  the  Marshal,  who  carries  it  as  Serjeant-at- 
Mace,  on  all  occasions  when  he  attends  the  Judge.  On  the 
other  hand,  the  Silver  Oar  of  the  Admiralty  of  the  Cinque 
Ports  is  in  form  and  size  very  similar  to  that  of  the  High 
Court  of  Admiralty  of  England.  It  is  probably  the  more 
ancient  of  the  two  oars.  It  has  no  shield  of  arms 
engraved  upon  the  blade,  but  simply  an  anchor  with  two 
cables,  in  like  manner  as  the  oar  of  the  High  Court  has 
an  anchor  with  a  twisted  cable,  the  badge  of  the  High 
Court,  engraved  on  the  upper  part  of  the  blade.  There 
was  a  tradition  in  the  Registry  of  the  High  Court  of 
Admiralty,  when  it  had  its  home  in  Doctors*  Commons, 
that  there  was  formerly  a  little  silver  oar,  which  the 
Marshal  or  his  deputy'  carried  with  him  as  the  symbol 
of  his  authority,  when  he  had  to  execute  a  warrant  of 
arrest  against  persons  or  vessels  on  the  High  Seas.  The 
practice  in  the  present  day  is  for  the  officer  of  the  High 
Court,  when  he  proceeds  to  arrest  a  person  or  a  vessel  on 
the  High  Seas,  to  carry  with  him  a  small  circular  staff 
surmounted  with  a  silver  crown,  below  which  are  engraved 
on  a  silver  plate  the  anchor  and  twisted  cable  of  the 
Admiralty.  If  it  is  permissible  to  reason  from  the  practice 
of  inferior  Courts  on  such  a  subject,  si  parva  licet  componcre 
magniSf  the  ancient  practice  of  the  water-bailiff  of  the 
town  of  Dover  may  be  cited  as  instructive.  There  is,  for 
instance,  preserved  in  the  Archives  of  the  Corporation  of 
Dover  a  little  silver  oar,  the  stem  of  which  is  fitted  into  a 
brass  circular  tube  in  such  a  manner,  that  a  brass  case  or 
cover  may  be  screwed  on  to  the  tube,  so  as  to  conceal  the  oar 
from  sight.  The  silver  oar  itself,  in  this  instance,  has 
engraved  on  it  an  anchor  and  cable,  whilst  the  outside  case 
is  surmounted  with  a  crown,  below  which  a  similar  anchor 
^md  cable  are  in  like  manner  engraved.  When  the  cover  is 
screwed  on,  the  entire  instrument  has  the  appearance  of  a 
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constable's  staff.  The  tradition  at  Dover  is  that  the  water- 
bailiff  of  the  Corporation  could  not  in  law,  and  did  not 
in  fact,  proceed  to  arrest  any  persoil  on  board  ship  without 
the  Silver  Oar.  It  seems  probable  that  the  little  circular 
staff  surmounted  with  a  crown,  which  is  used  at  the  present 
time  by  the  Deputy  Marshal  of  the  High  Court  of  Admiralty 
as  the  emblem  of  his  authority,  was  itself  originally  a  Deputy 
of  the  little  silver  Oar,  and  was  used  when  the  little  silver 
oar  itself  was  otherwise  engaged,  and  it  has  now  come 
to  do  duty  at  all  times  for  its  Principal,  since  the  time 
when  the  latter  has  been  missing  from  the  Archives  of  the 
High  Court. 

The  Silver  Oar  of  the  Admiralty,  and  it  may  be  observed 
that  every  Vice-Admiralty  Court  has  its  Silver  Oar,  is,  as 
already  remarked,  of  no  slight  historical  value,  as  evidence 
of  a  long-established  practice  of  the  Admiralty  Courts  to- 
arrest  persons  and  vessels  on  the  High  Seas,  which  as 
between  Nations  has  become  on  the  one  hand  a  duty  on 
its  part,  and  on  the  other  hand  a  right.  But  within  what 
limits  is  this  right  exerciseable  by  the  Admiralty  Courts  in 
civil  matters  ?  We  incline  to  the  opinion  that  the  juris- 
diction of  the  Silver  Oar  of  the  Admiralty  was  originally 
co-extensive  with  the  Law  Maritime,  and  that  the  right 
of  the  Admiral  to  arrest  for  an  offence  against  the  Common 
Law  of  the  Sea  was  co-extensive  with  the  High  Sea  itself. 
For  instance,  the  only  crifne  known  to  the  Common  Law  of 
the  Sea  is  the  crime  of  Piracy,  and  the  right  to  arrest  a 
pirate  is  exerciseable  by  the  Admiral  and  his  officers  in 
every  part  of  the  High  Seas.  The  right  to  arrest  in  this 
case  travels  wherever  the  Criminal  Law  of  the  Sea  travels. 
But  various  delicts  are  also  known  to  the  Law  Maritime^ 
and  although  the  primitive  Jurisdiction  of  the  Admiralty, 
as  regards  many  of  such  delicts  has  become  obsolete,'*'  there 

*  Such  was  the  opinion  given  in  1796  by  Sir  William  Scott,  King*8  Advocate, 
Sir  John  Scott,  Attorney-General,  and  Dr.  Battine,  Admiralty  Advocate.  Their 
opinion  is  printed  In  the  Appendix  to  Browne's  Admiralty  Law,  vol.  ii.,  p.  5x9. 
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is  good  reason  to  suppose  that  the  Courts  of  the  Admiral 
in  eveiy  country  took  at  one  time  cognisance  of  all  such 
ddictSf  no  matter  where  they  were  committed  on  the  High 
Seas,  or  under  what  flag  the  vessels,  that  might  have  been 
instrumental  to  such  delicts^  were  navigated.  We  have 
elsewhere  observed  that  the  institution  of  the  office  of 
High  Admiral  of  England  was  originally  intended  to 
secure  a  more  efficient  maintenance  of  naval  discipline  in 
time  of  war ;  but  such  an  office  would  have  met  with  the 
fate  of  the  High  Constable's  Office  in  England,  long  before 
this  latter  office  was  suppressed,  if  its  authority  had  not 
been  turned  to  useful  account  in  time  of  peace,  by  the 
Crown  undertaking  through  the  Admiral's  Office  to  admi- 
nister the  Law  Maritime  ad  instantiam  partis^  and  to  enforce 
the  decisions  of  the  Admiral's  Court  in  questions  of  mari- 
time tori  against  the  wrong-doer,  no  matter  what  might  be 
the  nationality  of  the  mariner  or  of  his  ship.  We  have  little 
doubt  that  the  Admiralty  Rolls  in  the  Record  Office,  if  they 
were  searched,  would  furnish  abundant  proofs  that  before 
the  Tudor  period  the  Admiral  of  England,  at  the  instance  of 
parties,  was  accustomed  to  issue  his  mandate  to  his  Marshal 
or  other  officer  to  arrest  goods*  on  board  of  foreign  ships 
anchored  on  the  High  Seas  off  the  coast  of  England,  and 
to  arrest  foreign  ships  themselves  as  well  as  foreign  mariners 
anywheret  on  the  High  Seas  for  trespasses  committed 
against  the  Law  of  the  Sea.  The  exercise  of  this  jurisdiction 
as  regards  foreign  mariners  has  long  been  obsolete,  whilst 

•  The  fecord  of  an  arrest  of  goods  on  board  of  a  Prussian  ship  in  Kirklcy 
Scads,  at  the  instance  of  a  party  under  a  warrant  from  John,  Duke  of  Exeter, 
High  Admiral  in  the  reign  of  Henry  VI.,  is  preserved,  amongst  other  docu- 
ments, in  the  Black  Book  of  the  Admiralty,  vol.  t.,p.  259.  Kirkley  Roadi  is 
described  by  Lord  Hale,  in  his  Treatise  de  Portubus  Maris,  ch.  5,  **  as  a  great 
precinct  oCthe  sea,  being  five  miles  in  the  main  sea." 

t  A  precept  firnn  the  same  High  Admiral,  issued  during  the  reign  of  Hen  17 
VL,  ia  preserved  in  the  same  volume  of  the  Black  Book,  p.  250,  under  mh\ch 
the  Marshal  is  ordered  to  arrest  certain  alien  masters  of  ships  with  their 
vessels  and  cargoes,  wherever  they  might  be  found,,  and  to  bring  them  before 
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the  exercise  of  it  as  regards  foreign  ships  has  become  re- 
stricted within  such  a  distance  from  the  coast,  that  the 
arresting  oflBcer  may  be  imder  its  protection  at  the  time 
when  he  makes  the  arrest,  in  other  words,  may  be  within 
the  limit  of  a  geographical  league  seawards  from  the  coast, 
such  being  the  utmost  distance  at  which  it  was  supposed, 
before  the  present  century,  that  a  nation  could  exercise 
effective  control  by  its  cannon  on  shore  over  vessels  on  the 
open  sea*  How  and  when  the  precise  distance  of  three 
miles  from  the  coast  came  to  be  generally  accepted  by 
nations  as  the  boundary,  beyond  which  the  aid  of  the  process 
of  their  Maritime  Courts  could  not  be  reasonably  invoked  to 
enforce  the  Law  of  the  Sea,  is  not  very  clear.  We  had 
hoped  at  one  time,  that  instruction  on  this  subject  might  be 
found  in  the  records  of  the  Admiralty  Court  of  the  Cinque 
Ports,  which,  up  to  a  very  recent  period,  exercised  by  pre- 
scription a  jurisdiction  over  the  High  Seas  within  a  limited 
distance  from  the  coast  of  Kent  and  of  Sussex,  to  the  exclusion 
of  the  jurisdiction  of  the  High  Court  of  Admiralty  of  England. 
The  Records*  however  of  the  Admiralty  Court  of  the  Cinque 
Ports  do  not  appear  to  supply  any  definite  information 
as  to  the  limits  of  its  jurisdiction,  as  an  Instance  Court. 
Dr.  Arthur  Browne,  Professor  of  Civil  Law  in  the  University 
of  Dublin,  says,  in  the  course  of  his  lectures  on  the  Law 
of  the  Admiralty,  published  in  1802,  "As  to  the  limits  of 
the  Cinque  Ports  jurisdiction,  I  am  not  ashamed  to  say, 
I  am  iminformed,  since  I  have  seen  late  opinions  of  great 

the  Admiral  or  his  Lieutenant  at  Cromer,  in  Norfolk,  to  answer  a  complaint  of 
trespass  cpmmitted  by  them  ag^ainst  the  Law  Maritime,  and  as  this  warrant  it 
addressed  to  all  masters  and  mariners  of  ships  as  well  as  to  the  Marshall,  the 
latter  officer  had  thereby  authority  to  invoke  the  aid  of  all  vessels  and  their 
'«rew8  on  the  High  Seas — ubilibet,  wherever  he  might  need  them. 

•  The  Records  of  the  Cinque  Ports  were  formerly  deposited  in  Dover  Casde^ 
but  they  are  now  for  the  most  part  lost  or  destroyed,  at  least,  such  it  the 
account  given  of  them  by  WTilliam  Boys,  F.S^.,  in  his  notices  of  the  Cinque 
Ports,  published  at  Canterbury  in  179a,  with  extracts  from  the  register*  going 
no  further  back  than  1598. 


Digitized  by 


Google 


ADMIRALTY  COURT  JURISDICTION. 


303 


fenglish  civilians  making  the  same  acknowledgment."  It 
appears,  however,  from  a  case  reported  in  2,  Haggard's 
Admiralty  Reports,  p.  438,  which  was  heard  on  December 
23rd,  1831,  before  the  late  Dn  Joseph  Phillimore,  then 
Judge  of  the  Admiralty  of  the  Cinque  Ports,  and  in  which 
the  High  Admiral  of  England  and  the  Admiral  of  the 
Cinque  Ports  contended  by  their  advocates  for  the  body  of 
a  dead  whale,  as  a  perquisite  of  office,  the  learned  Judge 
assumed,  without  hesitation,  that  the  Admiral  of  the 
Cinque  Ports  had  jurisdiction  over  the  three-mile  zone  of 
sea  adjoining  the  coast  of  Kent,  the  fish  having  been 
discovered  within  three  miles  from  the  shore,*  and  adjudged 
the  spoil  to  the  Admiral  of  the  Cinque  Ports.  It  must  be 
noted,  however,  that  this  was  a  domestic  dispute,  in  which 
no  foreign  interest  was  concerned,  and  it  is  only  of 
importance  as  regards  the  particular  distance  of  three 
miles,  which  can  hardly  have  rested  on  a  prescription 
coeval  with  the  jurisdiction  of  the  Lord  Warden  of  the 
Cinque  Ports.t  . 

As  far  as  we  are  able  to  trace  our  way  in  the 
darkness  which  surrounds  the  question,  we  think  that 
the    first     germs     of    the     doctrine     of    "jurisdictional 

•  The  Jurisdiction  of  the  Admiralty  of  the  Cinque  Ports  was  found  by  an 
Inquisition  taken  at  a  Court  of  Admiralty  held  by  the  Seaside  at  Dover,  12 
June,  1682,  to  extend  from  Shore  beacon  in  Essex,  to  Redcliffe  in  Sussex,  near 
Sleaford.  With  regard  to  its  extent  seawards,  nothing  is  said  in  that  Inqui* 
sition,  and  Sir  Leolyn  Jenkyns,  in  his  charge  at  a  Sessions  of  the  Admiralty,  held 
within  the  Cinque  Ports  in  x668,  assumed  that  the  gentlemen  of  the  Jury  were 
acquainted  with  the  Jurisdiction  of  the  Admiral  on  the  High  Seas  within  their 
franchises. 

f  That  the  theory{of  a  zone  of  neutral  waters  in  respect  of  any  portion  of 
the  High  Seas,  had  not  been  thought  of,  when  the  Admiral*s  Jurisdiction  was 
first  established,  may  be  gathered  from  a  curious  case,  the  pleadings  of  which 
are  preserved  in  the  Archives  of  the  Corporation  ot  Yarmouth,  and  which  wm  de^^ 
tided  in  31  Edward  I.  War  was  at  that  time  being  carried  on  between  France 
and  Flanders,  when  certain  Frenchmen  seized  by  force  of  arms  a  Flemish  fihip 
called  the  BUburgh,  which  was  anchored  to  the  shore  in  Kirkley  Roads,  to  the 
foothward  of  Yarmouth.  The  BUburgh  was  sold  by  her  captors  to  a  mer. 
chant  of  Calais,  who  brought  her  subsequently  in  the  course  of  trade  into  the 
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waters,"*  as  distinguishable  from  that  of  "territorial 
waters,"  is  discoverable  in  the  proclamation  of  King 
James  I.,  of  1604,  the  text  of  which  has  been  set  out  by 
Selden,  for  another  purpose,  in  his  treatise  on  the  Dominioa 
of  the  Sea,  ch.  xxiL  We  ought,  however,  to  premise  that 
in  using  the  phrase,  "jurisdictional  waters,"  we  have  in 
view  the  doctrine  of  "  control "  as  distinguished  from  that 
of  "possession,"  the  latter  being  inconsistent  with  the 
principle  of  the  open  sea  being  "  nullius  territorium," 
whilst  "  control "  admits  of  ^degree,  and  may  be  exercised 
under  conditions  perfectly  consistent  with  the  innocent  use 
of  the  sea  by  all  vessels. 

"  Our  pleasure  is  that  within  our  ports,  havens,  roads, 
creeks,  or  other  places  of  our  dominion,  or  so  near  to  any 
of  our  said  ports  and  havens  as  may  reasonably  be  con- 
strued to  be  within  that  title,  limit,  or  precinct,  there  shall 
be  no  force,  violence,  or  offence  suffered  to  be  done,  either 
from  man-of-war  to  man-of-war,  or  man-of-war  to  merchant, 
or  merchant  to  merchant  of  either  party.  But  that  all^ 
of  what  nation  soever,  so  long  as  they  shall  be  within  those 
our  ports  and  places  of  our  jurisdiction,  or  where  our 
officers  may  prohibit  violence,  shall  be  understood  to  be 

port  of  Yarmouth,  where  the  was  arrested  on  behalf  of  her  former  Flemish 
owner  on  a  plea  of  wrongful  trespass.  The  Flemish  owner  alleged  that  the 
BUhurgh  was  anchored  to  the  shore  **  in  ierri  pacts  et  infra  potestatem  Regit 
Anglise  *'  at  the  time  of  her  seisure.  The  French  purchaser  aUeged  that  she 
had  been  captured  from  enemies  on  the  High  Seas  in  time  of  war.  The 
.  Inquest  found  that  the  ship  had  been  taken,  when  she  was  in  the  dominioa  of 
die  King  of  England,  anchored  to  the  dry  land,  from  which  the  captors  had 
raised  her  anchor  when  they  carried  her  away.  Therefore  it  was  considered 
that  the  Flemish  owner  should  recover  his  ship  with  damages. 

•  Mr.  Justice  Story  has  adopted  the  term  *'  jurisdictional  waters "  in  his 
judgment  in  the  schooner  Fanu,  3  Mason's  American  Reports,  p.  %$^.  We  have 
ourselves  endeavoured  to  popularise  the  expression  in  a  work  on  the  Law  ot 
Nations  in  Time  of  Peace  (Oxford  and  London,  zS6o),  and  Sir  B.  Creasy,  m 
llis  First  Platform  of  International  Law,  p.  371,  recently  published,  holds  the 
term  to  be  convenient  as  distinguishing  the  open  sea  within  the  three-milt 
iimit  from  parts  of  the  sea  **  intra  fauces  tense,"  which  may  be  quite  conecdy 
termed  *'  the  territorial  waters  of  a  State.** 
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under  our  protection,  to  be  ordered  by  course  of  justice, 
and  be  at  peace  each  with  the  other." 

It  would  appear  from  this  proclamation,  that  the  wise 
councillors  of  King  James  I.  had  in  view  two  principles  to 
guide  them,  as  to  the  extent  to  which  they  should  assert 
the  right  of  the  King  to  niaintain  the  peace  of  the  seas 
adjoining  his  Realm,  when  other  nations  were  at  war ; 
namely,  that  the  distance  seawards  from  the  King^s  ports 
and  havens  should  be  a  reasonable  distance,  and  that  it 
should  be  such  a  distance,  that  it  would  be  possible  for 
the  King's  officers  always  to  prohibit  violence  within  it. 
The  three-mile  zone  of  open  sea,  which  has  come  to  be 
adopted  by  the  general  consent  of  nations,  as  the  limit 
within  which  a  neutral  nation  is  entitled  to  forbid  belligerent 
cruisers  to  carry  on  operations  of  war  against  enemy's 
vessels,  satisfies  both  of  these  conditions,  and  as  its  purpose  is 
benevolent,  nations  have  readily  acquiesced  in  the  principle, 
which  Bynkershoek  has  embodied  in  the  proposition, 
"unde  dominium  maris  proximi  non  ultra  concedimus, 
quam  illi  imperari  potest,  et  tamen  eo  usque." 

Many  persons  have  been  misled  by  the  terms  in  which 
this  proposition  of  public  Law  is  frequently  stated — namely, 
"  Ibi  dominium  finiri,  ubi  finitur  armorum  vis,"  to  suppose 
that  it  asserts  on  behalf  of  all  nations  a  right  of  paramount 
empire  (dominium  eminens)  over  the  high  seas  within  the 
distance  of  a  cannon  shot  from  their  shores.  But  the  term 
"  imperium  "  has  not  necessarily  such  a  meaning.  The  dis- 
tinction drawn  by  Ulpian  between  the  "  merum  imperium  " 
and  the  **  mixtum  imperium  "  is  well  known.  "  Imperium 
aut  merum  aut  mixtum  est "  are  the  words  of  the  great 
Roman  jurist.  "  Merum  est  imperium  habere  gladii  potes- 
tatemt  ad  animadvertendum  in  facinorosos  homines,  quod 

t  In  the  market.place  of  the  ancient  Hanteatie  city  of  Bremen,  in  front  of 
the  Rathhans,  is  a  Rolands  SSule,  a  Roland's  Cohimn,  being  a  stone  column 
about  eighteen  feet  high,  carved  into  the  fi|(ore  of  a  man  standing  under  a 
canopy,  with  a  drawn  sword  in  his  right  hand  and  a  shidd  on  his  left  arm. 
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etiam  potestas  appellatur.  Mixtum  est  imperium,  cui 
etiam  jurisdlctio  inest,  quod  in  danda  bonorum  possessione 
consistit "  (Dig.  L.  ii,  Tit.  i,  sec.  3).  What  the  character  of 
the  "  imperium"  is,  which  is  exercised  by  nations  in  main- 
taining the  neutrality  of  the  seas  adjoining  their  coasts,  may 
be  gathered  from  the  general  practice  of  nations.  The 
neutral  State  does  not  assort  any  criminal  jurisdiction  over 
the  belligerent  captor ;  it  simply  restores  to  the  vanquished 
party  the  captured  vessel,  if  it  should  be  brought  within  its 
ports,  or  it  claims  in  the  Prize  Court  of  the  captor,  on  its 
own  behalf,  the  restitution  of  the  vessel  to  the  party,  who 
has  been  deprived  of  it.  On  the  same  principles  of  reason- 
ableness and  feasibility,  the  three  mile  zone  of  sea  is 
recognised  by  all  nations,  as  the  limit  within  which  every 
independent  State  may  exercise  control  over  foreign  vessels 
in  matters  of  trade  for  the  protection  of  its  own  maritime 
revenue,  and  in  matters  of  health  for  the  protection  of  the 
lives  of  its  own  people.  Some  nations,  indeed,  insist 
practically  on  a  broader  zone  for  the  protection  of  their 
maritime  revenue,  but  such  claims  give  rise  to  frequent 
controversy  with  other  nations,  whose  merchant  ships  may 
have  been  seized  by  coastguard  cruisers  at  a  greater  dis- 
tance from  the  coast  than  a  maritime  league. 

Since  the  judgment  of  "  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved"  has  been  pronoimced  in  the 
case  of  the  Queen  v.  Keyn  (the  Franconia),  a  Bill  has  been 
brought  into  the  House  of  Commons  by  private  Members, 
and  has  been  ordered  to  be  printed,  which  purports  by  its 
title  to  be  of  a  declaratory  character,  but  which  in  fact 
enacts  that  '*  the  portion  of  the  High  Seas,  which  lies  within 
a  distance  not  exceeding  three  miles  from,  the  sea-coast  of 

whilst  under  his  feet  are  the  head  and  hand  of  another  man.  These  columoSv 
which  are  preserved  in  several  towns  of  Qermany,  are  signi6cative  of  the  grant 
to  those  towns  in  the  ancient  time  of  the  Holy  Roman  Empire  of  the  Germans 
of  the  "  merum  imperium/*  the  power  of  life  and  death  in  criminal  causes 
ssercised  by  their  own  magistrates. 
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any  territories,  which  are  now  or  may  hereafter  become 
subject  to  Her  Majesty,  her  heirs  or  successors,  constitute 
part  of  the  dominions  of  Her  Majesty,  except  where  the 
limits  of  Her  Majesty's  dominions  are  or  shall  be  otherwise 
defined  by  some  express  law  or  treaty."  We  cannot  but 
think  that  this  Bill  has  been  prepared  under  a  misapprehen- 
sion of  the  observations  made  by  the  Lord  Chief  Justice  of 
England  in  the  case  of  the  Franconia.  His  language,  as  set 
forth  in  the  authorised  Report  of  the  judgment,  recently 
printed  in  the  Law  Reports  of  March  i,  1877,  is  as 
follows : — 

•'  If,  by  the  assent  of  other  nations,  the  three  mile  belt  of 
sea  has  been  brought  under  the  dominion  of  this  country, 
so  that  consistently  with  the  right  of  other  nations  it  may 
be  treated  as  a  portion  of  British  territory,  which,  of  course, 
is  assumed  as  the  foundation  of  the  jurisdiction,  which  the 
Courts  of  Law  are  here  called  upon  to  exercise,  it  follows 
that  Parliament  can  legislate  in  respect  of  it.  Parliament 
has  only  to  do  so,  and  the  Judges  of  the  land  will,  of 
course,  as  in  duty  bound,  give  full  effect  to  the  law,  which 
Parliament  shall  so  create." 

It  will  be  seen  from  the  language  used  by  the  Lord  Chief 
Justice  of  England,  that  he  assumes  as  a  condition  precedent 
to  any  such  legislation,  as  that  which  is  contemplated  in  the 
Bill  above-mentioned,  that  the  assent  of  other  nations  should 
have  been  previously  given  to  the  annexation  of  a  portion  of 
the  High  Seas  to  the  dominions  of  the  Queen.  The  Bill,  how- 
ever, is  not  conditional,  like  the  Merchant  Shipping  Act, 
which  has  authorised  British  Courts  of  Maritime  Law  to  apply 
the  new  Sailing  and  Steering  Rules  to  foreign  vessels  on  the 
High  Seas,  only  after  the  assent  of  the  nation,  under  whose 
flag  any  such  vessel  is  navigated,  has  been  given  to  such 
rules. 

It  has  been  observed  by  Chancellor  Kent,  in  his  Com-^ 
mentaries  on  American  Law,  when  he  treats  of  the  Law  of 
Nations,  vol.  i.,  p.  30,  that,  considering  the  great  extent  of 
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the  line  of  American  coasts,  the  United  States  have  a  right 
to  claim  for  fiscal  and  defensive  regulations  a  liberal 
extension  of  Maritime  Jurisdiction ;  and  that  it  would  not  be 
unreasonable  to  assume,  for  domestic  purposes  connected  with 
their  safety  and  welfare,  the  control  of  the  waters  on  their 
coasts,  though  included  within  lines  stretching  from  quite 
distant  headlands,  as,  for  instance,  from  Cape  Ann  to  Cape 
Cod,  and  from  Nantucket  to  Montauk  Point,  and  from  that 
point  to  the  Capes  of  the  Delaware,  and  from  the  South 
Cape  of  Flori4a  to  the  Mississippi.  "  It  is,"  he  says, "  certain, 
that  our  Government  would  be  disposed  to  view  with  some 
uneasiness  and  sensibility,  in  the  case  of  war  between  other 
maritime  Powers^  the  use  of  the  waters  of  our  coast  far 
beyond  the  reach  of  cannon  shot,  as  cruising  ground  for 
belligerent  purposes.  In  1793,  our  Government  thought 
they  were  entitled,  in  reason,  to  as  broad  a  margin  of  pro- 
tected navigation  as  any  nation  whatever,  though  at  that 
time  they  did  not  positively  insist  beyond  the  distance  of  a 
marine  league  from  the  sea-shores ;  and,  in  1806,  our  Govern- 
ment thought  it  would  not  be  unreasonable,  considering  the 
extent  of  the  United  States,  the  shoalness  of  the  coast,  and 
the  natural  indication  furnished  by  the  well-defined  path  of 
the  Gulf  Stream,  to  expect  an  immunity  from  belligerent 
warfare  between  that  limit  and  the  American  shore.'' 

These  remarks  of  the  learned  Chancellor  may  be  in  them- 
selves not  unreasonable,  and,  with  the  assent  of  other 
nations,  may  possibly  have  practical  effect  given  to  them, 
as  was,  in  fact,  attempted  on  a  slighter  scale  by  the  Treaty 
of  1806  between  the  United  States  and  Great  Britain,  in 
what  concerned  their  mutual  respect  for  each  other's 
neutrality.  By  that  Treaty — ^which  was  signed  at  London 
on  3i8t  December,  1806,  but  which  was  never  ratified,  and 
therefore  remains  inoperative — it  was  agreed  that  in  all 
cases,  where  one  of  the  contracting  parties  should  be  engaged 
in  war,  and  the  other  should  remain  neutral,  the  belligerent 
party  should  not  stop  the  vessels  of  the  neutral  party,  or 
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the  nnanned  vessels  of  other  nations,  within  five  marine 
miles  from  the  shore  of  the  said  neutral  party^  provided 
that  the  said  stipulations  should  not  take  effect  in  favour 
of  the  ships  of  any  nation,  which  should  not  have  agreed  to 
respect  the  same  line  of  maritime  jurisdiction.  The  con-, 
tracting  parties  also  agreed  to  enforce  mutually  the  observ- 
ance of  the  new  "  line  of  respect,"  but  only  against  such 
nations  as  should  have  previously  become  assenting  parties 
to  the  Treaty. 

It  will  be  seen  from  the  cautious  language  of  Chancellor 
Kent  thfit  he  contemplated  only  an  extension  of  the 
**  control "  exercised  at  present  under  the  general  Law  of 
Nations  by  the  United  States  of  America  over  the  Seas 
adjoining  their  coasts  for  the  protection  of  their  own 
neutrality.  He  has  not  ventured  to  suggest  that  the 
American  Congress  should  annex  of  its  own  authority  the 
High  Seas  as  far  as  the  Gulf  Stream  to  the  dominions  of 
the  United  States.  It  will  also  be  seen  that  when  the 
United  States  and  Great  Britain  agreed  by  the  Treaty  of 
London  of  1806  to  adopt  a  mutual  extension  of  what  is 
termed  the  **  Line  of  Respect "  in  time  of  war  to  five  geo- 
graphical miles,  in  place  of  the  genially-accepted  line  of 
three  geographical  miles,  they  carefully  provided  that  the 
innovation  on  the  general  Law  should  not  operate  in  respect 
of  other  nations  except  with  their  express  consent.  Sir 
George  Bramwell  has  well  observed,  in  his  Judgment  in  the 
case  of  the  Franconia^  as  he  passed  in  review  the  possible 
consequences  of  the  Court  deciding  in  that  case  in  favour 
of  the  Crown,  "  The  right  we  should  claim,  we  must  concede 
to  other  nations."  If  Great  Britain  may  rightfully  annex 
|>y  Act  of  Parliament  the  High  Seas  within  three  miles  of 
her  coast  to  the  dominions  of  the  Queen,  why  may  not  the 
United  States  of  America  annex,  by  an  Act  of  Congress,  to 
the  territories  of  the  Union  the  High  Seas  within  three 
miles  of  jtheir  coasts?  If  three  miles  is  allowable,  why 
should  not  three  times  three  miles  be  allowable,  which  is 
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the  distance  proposed  by  Mr.  Dudley  Field,  in  his  Outlines 
of  an  International  Code,  as  a  reasonable  distance  in 
the  present  day,  inasmuch  as  cannon  shot  can  now  be 
sent  more  than  two  leagues?*  It  is  useful  to  submit 
any  suggested  innovation  on  the  settled  practice  of  nations 
to  the  test  of  reciprocity.  England,  we  venture  to  think, 
would  be  startled  —  we  might  almost  say  convulsed — 
if  the  electric  wire,  which  connects  the  two  hemispheres 
in  friendly  intercommunion  of  thought  and  action,  should 
suddenly  flash  across  the  Atlantic  the  tidings,  that  a  Bill 
had  been  tabled  in  the  House  of  Representatives  at 
Washington,  enacting,  that  "the  portion  of  the  High 
Seas,  which  lies  between  the  Gulf  Stream  and  the  seacoast 
of  the  United  States  constitutes  part  of  the  dominions  of 
the  American  Union."  Yet  such  a  Bill  would  be  practically 
less  unreasonable,  than  the  Bill  which  is  now  on  the  table 
of  the  House  of  Commons,  for  it  would  not  interfere  with 
the  free  navigation  of  the  Gulf  Stream  itself,  the  most 
convenient  maritime  highway  for  vessels  of  all  nations, 
navigating  along  the  North  American  Coast  from  the 
southernmost  point  of  Florida  to  the  Great  Bank  of 
Newfoundland.  On  the  other  hand,  the  Bill,  which  is  now 
on  the^  table  of  the  House  of  Commons,  if  it  were  to  pass 
into  a  Law,  would  constitute  the  Downs  a  municipal 
roadstead,  which  Lord  Stowell  has  pronounced  to  be  a 
common  passage  and  highway  to  the  German  Ocean 
{The  Neutralitet,  6  Ch.  Robinson,  p.  34) ;  while  it  would 
arrogate  to  England  a  right,  whenever  the  Government  of 
the  Queen  should  be  so  minded,  to  forbid  to  the  vessels 
of  other  nations  the  use  of  the  most  convenient  part  of 
the  narrow  Channel,  which  is  the  only  Maritime  Highway, 

*  The  subject  of  the  extension  of  the  neutral  zone  of  sea  beyond  the  limits 
of  three  miles  to  five  miles,  or  even  as  far  seawards  as  eight  miles,  has  been 
recently  mooted  on  behalf  of  the  United  States  by  Mr.  Seward  in  a  corres. 
pondence  with  the  British  Legation,  at  Washington,  !n  1864,  since  made 
public. 
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by  which  the  commerce  of  Northern  Europe  can  be  brought 
into  direct  connection  with  the  commerce  of  half  the 
countries  of  the  Civilized  World. 

Travers  Twiss. 


IL— LAW    AND    FACT. 

"VrUMBERLESS  writers  of  every  age  and  country  have 
""^^  laid  down  the  proposition  that  every  disputatious 
proceeding  in  a  court  of  justice  resolves  itself  into  two 
parts  : — first  to  ascertain  the  facts  of  the  case,  and  then  to 
apply  the  rule  or  rules  of  law  which  j^overn  it. 

This  classification,  though  universally  adopted,  is  one  to 
which  reference  is  more  firequently  made  in  England  than 
elsewhere,  because  the  Jury  system  which  enters  so  largely 
into  our  administration  of  justice  is  generally  said  to  be 
based  upon  this  classification.  It  is  the  function  of  the  Jury 
(we  are  told)  to  ascertain  the  Facts,  whilst  it  is  the  function 
of  the  Judge  to  determine  and  apply  the  Law.  Any  con- 
fusion of  law  and  fact  would,  it  is  supposed,  lead  to  a 
collision  between  judge  and  jury:  no  such  collision  takes 
place,  and  this  is  considered  as  a  proof  that  the  separation 
is  complete. 

Before  I  proceed  to  examine  whether  this  separation  is  as 
complete  as  represented,  I  wish  to  take  a  preliminary 
precaution  against  confusion  of  language :  for  it  is  not 
possible  to  examine  accurately  the  differences  which  govern 
a  classification,  unless  we  first  assign  accurate  meanings  to 
the  terms  in  which  the  classification  is  expressed. 

21 
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What  is  "  Law"  has  been  the  subject  of  most  elaborate 
investigation.  Austin,  in  his  Province  of  Jurisprudence, 
has  determined  the  meaning  of  "  Law  "  to  be  a  rule  set  by 
a  political  superior  to  political  inferiors  and  enforced  by  a 
sanction. 
A  question  of  law,  therefore,  will  be  a  question  as  to  what 

\rule  the  political  superior,  otherwise  called  the  sovereign 
authority,  has  laid  down  on  a  particular  subject. 

The  term  "  Fact "  has  never  been  subjected  to  the  same 
rigorous  analysis,  and  I  would,  therefore,  rather  not  pledge 
myself  to  any  final  definition  of  what  a  fact  is.  It  will  be 
sufficient  for  my  present  purpose  to  take  the  definition  given 
by  a  recent  learned  writer  (Stephen's  Digest  of  the  Law  of 

.  Evidence,  p.  i),  who  declares  a  fact  to  mean  "  (i)  everything 

(  capable  of  being  perceived  by  the  senses ;  and  (2)  every 
mental  condition  of  which  any  person  is  conscious." 

It  has  been  frequently  pointed  out  that  the  inquiry — ^what 
command  has  been  issued  by  the  sovereign  authority — ^falls 
within  the  definition  of  fact  as  given  above.  But  in  a 
discussion  like  the  present  it  would  be  most  inconvenient  to 
substitute  a  long  periphrasis  for  a  single  term,  and  I  do  not 
know  how  this  is  to  be  avoided  except  by  asking  the  reader 
to  bear  in  mind,   that  by  questions  of  fact   I   mean  all 

I  questions  of  fact  except   those  of  one  particular  kind — 
namely,  those  which  are  also  questions  of  law. 

With  this  preliminary  explanation,  I  shall  proceed  to 
examine  the  distinction  between  questions  of  law  and 
questions  of  fact  by  taking  one  or  two  particular  examples 
of  its  application.  And  let  us  take  one  of  the  commonest 
questions  which  arise  in  a  court  of  justice — the  construction 

jof  a  document.     Is  this  a  question  of  Law  or  of  Fact, 
according  to  the  above  definitions  of  those  terms  ? 

Before  attempting  to  answer  the  question,  I  will  dis- 
embarrass the  inquiry  of  one  or  two  complications.  The 
surrounding  circumstances,  as  they  are  called,  that  is,  the 
circumstances  which  existed  when  the  document  was  drawn 
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up,  and  with  reference  to  which  it  was  drawn  up,  are 
always  to  be  looked  at  when  construing  the  document,  and 
of  course  the  inquiry  what  these  circumstances  were  is  a 
question  of  fact,  if  they  are  in  dispute.  So  also  the  authen- 
ticity of  the  document  is  a  question  of  fact,  if  not  admitted. 
I  will  assume,  however,  that  on  these  questions  there  is 
either  no  dispute,  or  that  the  dispute  has  been  settled.  Is 
the  question  of  construction  which  presents  itself  after  this 
elimination  a  question  of  law  or  a  question  of  fact  ? 

To  the  question  so  put  the  logical  answer  ought  I  think 
to  be  as  follows  :— the  writing  is  evidence  of  intention ;  the 
question  really  submitted  for  decision  is,  what  did  the 
parties  whose  language  is  under  consideration  intend  ? 
This  is  a  question  as  to  a  person's  mental  condition,  and 
that,  according  to  Sir  James  Stephen's  definition,  is  a 
question  of  fact. 

Suppose  however  that  the  matter  is  put  thus : — Is  the 
construction  of  a  document  a  question  for  the  Judge  or  for 
the  Jury  ?  Bearing  in  mind  the  supposed  relative  functions 
of  judge  and  jury,  the  two  questions  ought  to  be  identical, 
and  the  logical  answer  must  be — it  is  a  question  of  Fact  for 
the  Jury. 

We  know,  however,  that  no  such  answer  as  this  is  given 
in  those  courts  of  justice,  where  judge  and  jury  join  in  the 
administration  of  the  law.  We  know  that  universally  the 
Judge  takes  questions  of  construction  clean  out  of  thel 
hands  of  the  Jury,  and  decides  them  himself;  nor  does  he/ 
allow  that  he  thereby  encroaches  upon  functions  which  do 
not  belong  to  him  :  questions  of  construction,  when  it  has 
to  be  ascertained  who  is  to  decide  them,  are  always  assumed 
to  be  questions  of  law. 

No  -doubt  the  sovereign  autliority  can  attribute  and 
sometimes  has  attributed  certain  legal  consequences  to  the 
use  of  certain  language,  whether  the  parties  intended  those 
consequences  or  not:  so  also  even  where  the  sovereign 
authority  has  not  directly  interfered,  there  are  what  are 
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called  "  technical  expressions  "  to  which  the  traditions  of 
lawyers,  adopted  by  judges,  have  appropriated  certain 
fixed  meanings.  These  and  some  few  other  rules  of  con- 
struction which  have  grown  into  use,  are  for  the  most  part 
rules  of  law  proper.  In  such  cases,  no  doubt,  apart  from 
the  question  of  fact — ^what  language  has  been  used — ^the 
only  other  question — ^what  duty  or  obligation  the  language 
creates,  modifies,  or  declares — is  correctly  treated  as  a 
question  of  law.  But  strike  out  these  cases  from  the  list : 
still  the  Judge  never  hesitates  in  the  cases  which  remain  to 
|take  upon  himself  to  decide  the  question  of  intention. 

The  matter  might  present  itself  in  a  somewhat  different 
aspect  were  the  construction  of  a  document  that  which  it 
once  was — a  rigidly  strict  and  literal  interpretation  of  the 
instrument  itself,  and  not  a  search  through  the  words  for  the 
intention  of  the  parties.  The  grammatical  method  of 
interpretation  has  however  given  way  entirely  to  the  logical ; 
and  the  logical  method  has  extended  the  basis  of  its  infer- 
ences beyond  the  four  corners  of  the  instrument  itself. 
Whatever  remnants  of  the  old  language  may  survive,  there 
is  no  doubt  that  modem  judges  do  really  collect  the 
intention  of  the  parties  fi"om  evidence  of  which  the  writing 
forms  the  chief,  but  not  the  only  part.  If  it  is  inaccurate 
to  call  this  a  question  of  construction,  it  is  an  inaccuracy 
of  established  language. 

I  have  purposely  spoken  only  of  documents.  Whether 
the  course  taken  in  Courts  of  Common  Law  when  dealing 
with  oral  manifestations  of  intention  is  precisely  the  same, 
is  not  easy  to  determine.  The  functions  of  the  Judge  and 
Jury  are  not  here  so  markedly  distinct.  The  words  are 
very  rarely  ascertained  with  such  absolute  certainty  as  to 
enable  the  Judge  to  separate  and  to  reserve  to  himself 
exclusively  the  question  of  construction ;  and  whether  they 
be  so  ascertained  or  not,  it  is  always  difficult  to  say  whether 
the  Judge  in  giving  his  opinion  to  the  Jury  is  (to  use  his 
own  phraseology)  "  putting  a  construction  upon  the  words  '* 
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which  he  bids  them  to  accept,  or  advising  them  how  he 
would,  were  he  in  their  place,  draw  the  inference  as  to 
intention.  The  friendly  and  confidential  mode  in  which  a 
judge  generally  addresses  a  jury  renders  it  very  often 
unnecessary  for  him  to  disclose  upon  which  of  these  two 
grounds  he  is  proceeding. 

If  indeed  the  stage  at  which  the  Judge  and  Jury  co- 
operate in  settling  the  matters  in  dispute — ^the  trial  as  it  is 
called — were  the  last  in  the  proceedings;  if,  after  the 
verdict  of  the  Jury  were  given,  the  matter  were  at  an  end, 
it  would  very  likely  have  happened  that  the  question  of 
"  constjruction,"  even  where  the  intention  had  been  expressed 
in  writing,  would  not  have  been  so  exclusively  appropriated 
by  the  Judge  as  it  is  now.  The  Judge,  in  imparting  his 
view  to  the  Jury,  would  very  likely  in  this  as  in  other 
similar  cases,  have  hovered  between  direction  and  advice. 
And  even  in  the  case  of  explicit  direction  there  would  be  no 
certainty  that  the  direction  would  be  followed.  But  the 
trial  at  Nisi  Prius  is  not  the  conclusion  of  the  proceedings. 
There  is  a  later  stage  from  which  the  Jury  are  entirely 
excluded,  and  where  the  authority  of  the  Judge  is  supreme. 
By  applications  to  the  Court  sitting  «n  banco  at  Westminster 
Hall  after  the  trial  is  over  the  result  of  the  trial  may  be  neu- 
tralised, or  even  completely  changed.  A  new  trial  may  be 
ordered,  the  judgment  may  be  arrested,  or  the  ve^:dict  may 
be  entered  in  the  exactly  opposite  way  to  that  found  by  the 
Jury.  And  thus  it  is  placed  beyond  doubt  that  the  question 
of  "  construction,"  though  it  is,  as  we  have  shown,  really  a  1 
question  of  fact,  is  reserved  entirely  to  the  Judge,  and  is  by  I 
him  treated  as  a  question  of  law. 

Let  us  turn  now  to  another  region — that  of  custom.  I  . 
do  not  desire  to  enter  here  upon  the  difficult  enquiry — by 
what  process  custom  generally  grows  into  law ;  that  does 
not,  at  this  moment,  press  for  consideration.  I  only  desire 
to  observe  that  there  is  a  very  large  number  of  cases  in 
which  it  is  considered  that  the  custom  of  a  particular  class. 


Digitized  by 


Google 


3l6  LAW  AND  FACT. 

port,  market,  or  trade,  annexes  certain  incidents  to  every 
contract  made  in  the  place  where,  or  by  the  persons 
amongst  whom,  the  custom  holds,  unless  the  custom  is 
excluded  by  the  actual  terms  of  the  bargain.  The  effect  of 
this  has  been  described  to  be  that  the  contract  must  be 
read  with  a  clause  containing  the  terms  of  the  custom 
added  to  it.  In  construing  contracts  of  this  class,  therefore, 
we  are  simply  brought  back  to  a  question  of  intention, 
which  is,  according  to  our  definition  and  the  explanation 
already  given,  strictly  speaking,  a  question  of  fact,  namely, 
what  is  the  custom  ?  and  how  far  and  in  what  manner  does 
it  modify  the  other  terms  of  the  contract  ?  How  this 
question  has  been  actually  treated  in  Courts  of  Common 
Law  could  not  be  now  stated  in  any  reasonable  compass. 
I  shall,  however,  be  able  sufficiently  to  attain  my 
present  purpose  if  I  give  one  example.  Amongst  the 
widest  and  most  general  of  such  customs  are  those 
which  relate  to  Bills  of  Exchange.  To  this  particular 
class  of  contracts,  incidents  have  been  annexed  by  custom 
which  do  not  belong  to  other  contracts  relating  to  the 
payment  of  money.  Some  of  these  incidents  are  now  so 
well  established,  and  their  operation  is  so  extensive  and 
precise,  that  we  are  apt  to  forget  their  origin.  Let  us 
trace  one  of  them  to  its  source.  We  find  that  in  a  case 
tried  before  Lord  Mansfield,  the  question  arose  whether  a 
bill  of  exchange  drawn  payable  to  order,  and  endorsed  to  a 
particular  person  without  the  words  **  or  order "  was 
negotiable.  Strange  as  it  may  now  seem,  five  witnesses, 
including  the  cashier  of  the  Bank  of  England,  a  well-known 
banker,  and  a  "  very  eminent  and  experienced  merchant," 
deposed  to  the  effect  that  according  to  the  custom  of 
merchants,  a  bill  of  exchange  so  endorsed  was  not  nego- 
tiable. Lord  Mansfield  then  told  the  Jury  that  by  the 
general  law  the  bill  was  negotiable,  but  that,  if  they  were 
satisfied  that  there  was  a  particular  usuage  to  the  contrary,, 
and  that  by  the  custom  of  merchants  and  tradets  the  bill 
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was  not  negotiable,  they  might  so  find.    They  did  so  find, 
and  the  verdict  was  entered  for  the  Defendants.    But  the 
verdict  waS  afterwards  set  aside  by  Lord  Mansfield  himself 
upon  this  remarkable  ground — ^that  the  general  law  as  to  ^ 
the  negotiability  of  bills  of  exchange  so    endorsed   was  / 
settled,  and  could  not  be  contravened  by  the  usuage  of  bsT  Y 
merchants,  evidence  of  which  ought  not  to  have  been  received  !  I    ^|^ 
When  one  reflects  that  the  negotiability  of  bills  of  exchange  \ 
is  itself  founded  on  the  custom  of  merchants,  one  sees  that  j 
this  was  a  pretty  strong  decision,  and  probably  few  judgosr 
except  Lord  Mansfield,  would  have  ventured  so  far.     How 
it  is  to  be  reconciled  with  the  ordinary  view  of  the  respective 
functions  of  judge  and  jury  it  is  difficult  to  imagine  :  and 
yet  it  never  seems  to  have  struck  any  one  that  the  Jury  had 
been  improperly  treated. 

These  instances  serve  to  show  that,  whatever  else  mayi 
be  the  value  of  the  separation  of  questions  which  arise  in  a| 
Court  of  Justice  into  questions  of  fact  and  of  law,  the  sepa- 
ration is  not,  in  practice,  very  rigidly  adhered  to.  But  of 
course  it  will  be  understood  that  cases  in  which  Judges 
have  transgressed  or  re-adjusted  the  boundaries  which 
separate  their  province  from  that  of  the  Jury,  are  not 
quoted  merely  to  show  that  such  a  transgression  or  re- 
adjustment has  taken  place.  This  displacement  of  functions 
has  in  itself  no  interest  whatsoever  for  us  in  the  present 
inquiry.  Were  the  Jury  system  wholly  or  partially 
abolished,  the  lines  of  demarcation  between  fact  and  law 
would  not  necessarily  be  affected.  What  I  want  to  find 
out  is,  whether  or  no  this  classification  is  correct,  and  if 
not,  how  it  may  be  amended.  Except  as  throwing  light 
upon  this  inquiry  it  is  indifferent  to  me  now  whether  or  no 
in  some  instances  the  terms  have  been  misapplied,  or, 
whether  the  Jury  have  been  excluded  firom  their  strictly 
proper  functions. 

The  present  interest  of  these  examples  consists  entirely 
in  the  fact  that  the  transfer  of  functions  firom  the  Jury  to 
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the  Judge  has  always  resulted  m  an  important  change  in 
the  mode  in  which  the  questions  to  be  dealt  with  are 
disposed  of;  and  it  is  the  precise  nature  of  this  change 
to  which  I  wish  to  draw  attention.    The  Judges  in  deciding 

.  questions  of  intention  or  of  custom  might,  no  doubt,  had 
they  so  chosen,  have  treated  themselves  simply  as  substi- 

'  tuted  quoai  hoc  for  the  Jury.     This  they  have  occasionally 

done,  and  this  would  have  been  the  more  correct  course,  if 

^        they  did  anything  at  all.     But  in  most  cases  it  would  have  ^ 

^    been  too  ^larin^  a  usurpation  for  judges  to  take  questions 

into  their  own  hands  and  deal  with  them  boldly  as  questions 

J    of  fact.    Another  course  was  to  lay  down  fixed  rules  of 

,  presumption  as  to  these  questions,  in  other  words,  fixed 
rules  of  law,  and  so  to  have  eliminated  altogether  the 
question  of  fact ;  and  this  judges  have  done  to  a  consider- 
able extent.  To  do  this  was  not  beyond  the  functions  of 
judges  as  traditionally  understood;  and  questions  of 
intention  and  questions  of  custom  have  by  means  of 
judicial  decision  come  thus  to  be,  in  some  cases,  pure 
questions  of  law.  Rules  have  been  laid  down  relating  to 
these  matters  as  firm  and  rigid  as  any  Act  of  Parliament. 
In  this  class  of  cases,  therefore,  there  is  no  confusion  of 
things,  nor  even  of  names,  and  they  need  not  be  further 
considered.  But  as  to  many  questions  which  arise,  and 
which  are  dealt  with  by  judges,  whilst  no  such  strict  rules 
have  been  laid  down  as  will  enable  us  to  say  that  they  have 
been  transferred  to  law,  they  nevertheless  do  not  remain 
pure  questions  of  fact.  Not  only  does  the  Judge  instead  of 
leaving  them  to  the  Jury  decide  them  himself,  but  he 
decides  them  upon  considerations  differing  materially  from 
those  upon  which  he  would  decide  them  were  he  sitting 
upon  a  jury.  I  need  not  stop  to  illustrate  this.  It  will  be 
apparent  to  any  one  who  has  studied,  even  superficially,  the 
proceedings  of  our  Courts  of  Common  Law,  and  some 
examples  of  it  will  be  given  in  the  ensuing  pages.  The 
result  is  that  the  questions  so  dealt  with  occupy  precisely 
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that  doubtful  region  between  fact  and  law,  the  existence  of 
which  I  desire  to  bring  under  observation, 
litigation  in  Courts  of  Chancery  is  carried  on  in  a 
different  manner  ^e^at  in  Courts  of  Law.  There  is  in 
those  Courts  no  separation  of  functions  between  several 
persons  forming  one  tribunal.  The  Chancery  Judge  sits 
upon  the  whole  case,  and  decides  both  upon  law  and  fact. 
And  what  is  most  important,  not  only  does  the  same 
individual  decide  all  the  questions  which  arise,  whether 
they  be  law  or  whether  they  be  fact,  but  he  is  not  called 
upon  to  make  any  further  separation  of  those  questions 
than  he  finds  convenient  in  order  to  express  the  reasons  for 
his  decision,  so  far  as  he  chooses  to  express  them.  It  is, 
therefore,  not  always  easy  to  say  how  a  particular  question 
has  been  treated,  whether  as  law  or  as  fact.  Still  we  may, 
with  a  little  searching,  discover  here  also  the  same  debate- 
able  region  which  cannot  be  decisively  assigned  either  to 
law  or  fact.  .  For  example,  take  the  question  which  so  often 
arises  in  Courts  of  Chancery,  whether  a  purchaser  has  notice 
of  an  encumbrance.  Notice,  of  course,  means  knowledge  ; 
and  there  has  been  no  direct  attempt  to  deny  that  this  is  a 
question  of  fact.  But  there  has  been  a  strong  and  persistent 
attempt  to  lay  down  rules  as  to  what  constitutes  evidence  of 
notice.  This,  if  successful,  is,  of  course,  in  reality  a  round- 
about way  of  altering  the  law  as  to  notice.  When  a  man 
says  to  me  that  henceforth,  under  all  circumstances,  upon 
certain  facts  being  proved  I  shall  be  presumed  to  know  a 
thing,  he  really  says  that  consequences,  which  formerly 
only  resulted  from  knowledge,  shall  now  result  from  cir- 
cumstances other  than  knowledge.  Now  if  the  only  result 
of  this  were  to  make  some  alteration  in  the  law  of  notice, 
and  to  introduce  a  new  and  definite  thing  called  "  construc- 
tive notice,'*  or  "  notice  in  law,"  or  by  some  such  name, 
there  would  be  nothing  whatever  in  this  germane  to  our 
present  purpose.  Judges,  though  they  generally  try  to 
conceal  it,  do  make  law  to  a  very  large  extent.     But  here 
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again  that  to  which  I  wish  to  draw  attention  is,  not  the 
making  of  new  laws,  but  the  state  in  which  the  decisions 
very  often  leave  the  questions  to  which  they  relate.  It 
frequently  happens  that  whilst,  on  the  one  hand,  the  Judge 
cannot  ask  himself  the  simple  question — did  or  did  not  the 
purchaser  know  this  ?  he  cannot,  on  the  other  hand,  sub- 
stitute for  it  any  other  definite  and  precise  question 
whatsoever.  He  cannot  say,  there  are  no  rules,  therefore 
this  remains  a  pure  question  of  fact ;  nor  can  he  say  there 
are  rules,  therefore  altogether,  or  to  this  extent,  it  is  a 
question  of  law.  He  poses  it  before  himself  as  a  question 
of  fact ;  but  turns  away  almost  immediately  from  the 
evidence  given  in  the  case  before  him  to  the  decisions  of 
other  judges  in  other  cases ;  and  this,  not  merely  to  see 
how  far  he  may  guide  his  own  judgment  on  the  facts  by 
that  of  his  predecessors,  but  to  consider  how  far  their 
opinions  impede  and  restrain  him,  and  to  what  extent  they 
force  upon  him  conclusions  which  the  evidence  itself 
which  he  has  before  him  fails  to  establish. 

These  examples  serve  to  show  how,  before  the  tribunals 
with  which  we  are  most  familiar,  questions  arise  which 
cannot  be  assigned  accurately  either  to  fact  or  law.  I  now 
desire  to  examine  the  classification  under  consideration 
from  a  somewhat  broader  point  of  view. 

If  we  ask  ourselves  what  people  mean  when  they  say  that 
every  process  in  a  Court  of  Law  divides  itself  into  the  two 
operations  of  ascertaining  the  facts  of  the  case  and  of 
applying  the  rule  or  rules  of  law  by  which  it  is  governed,  it 
will  I  think  be  found  that  what  is  generally  understood  by 
ascertaining  the  facts,  is  hearing  the  narrative  of  the  parties, 
their  agents  and  witnesses,  and  forming  an  opinion  as  to 
the  truth  of  that  narrative.  Further,  it  is  generally 
conceived  that  all  the  rights  belonging  to  the  individual 
members  of  society,  and  all  the  duties  and  obligations 
which  others  owe  to    them   have    been   defined    by  the 
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sovereign  authority.  So  that  when  the  truth  of  the  state- 
ments made  has  been  once  ascertained,  the  law  lies  ready 
for  application  to  the  resultant  facts.  Take,  for  example, 
a  suit  or  prosecution  involving  questions  of  ownership, 
pledge,  trespass,  trover,  theft,  or  the  like.  No  one  seems 
to  suspect  for  a  moment  that,  when  the  allegations  of  the 
parties  have  been  ascertained  to  be  true  or  false,  an5rthing 
more  remains  to  be  done  than  to  apply  the  law.  There  may 
be  difficulties  in  ascertaining  what  the  rule  of  law  is,  but  when 
ascertained  it  is  by  its  very  nature  clear,  rigid,  and  precise. 
No  one  seems  to  suppose  that  between  these  two  processes 
— ^the  ascertainment  of  the  facts  and  the  ascertainment  of 
the  law — there  lies  a  third  .process  wholly  distinct  from 
either.  The  popular  understanding  and  the  language 
current  among  lawyers  are  quite  in  accord  in  this  respect. 
This  view  of  legal  proceedings  is,  in  fact,  one  of  the  modes 
in  which  the  above  proposition  about  the  separation  of  all 
litigious  questions  into  law  and  fact  has  been  arrived  at. 

It  is  only  when  we  come  to  examine  the  matter  more 
closely  that  we  see  how  little  the  reality  corresponds  with 
the  conception.  I  have  in  another  place  (Elements  of 
Law,  ch.  V.)  examined  as  carefully  as  I  could  the  current 
language  by  which  our  ordinary  rights  and  duties  are 
expressed.  I  have  shown  there  that  every  rule  of  law  must 
express  directly  or  by  inference  a  primary  duty  or  obligation. 
If  law  be  manifested,  as  it  often  is,  in  the  form  of  a 
secondary  or  sanctioning  duty  or  obligation,  yet  it  pre- 
supposes the  existence  of  the  primary  duty  or  obligation 
which  it  is  intended  to  enforce,  and  Courts  of  Justice  can- 
not escape  -from  ascertaining  this  primary  obligation  in 
every  suit  or  prosecution  which  comes  before  them. 

Nevertheless,  try  what  we  will,  we  very  frequently  cannot 
push  the  expression  of  the  primary  obligation  further  than 
— ^thou  shalt  conduct  thyself  with  honesty,  with  prudence, 
with  reasonable  care,  reasonable  skill  or  the  like ;  or 
putting  it  the  other  way — ^thou  shalt  not  be  negligent,  thou 
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shalt  not  be  unskilful,  thou  shalt  not  be  dishonest,  thou 
shalt  not  be  imprudent. 

Now  it  cannot  be  said  here,  as  it  is  in  some  cases,  that 
the  expression  of  its  will  by  the  sovereign  authority  is 
manifestly  incomplete,  and  that  the  Judges  must  fill  up  the 
gap  as  best  they  may.  The  law,  though  scanty,  is  not 
incomplete.  It  has  spoken  as  far  as  it  chooses  to  speak, 
and  has  left  the  final  expression  of  certain  duties  in  this  form. 
Now  let  us  see  how  the  Judges  have  dealt  with  rules  of 
law  which  are  so  expressed. 

In  the  first  place  they  have  said,  upon  all  occasions  when 
it  is  considered  necessary  to  separate  their  functions  from 

;  those  of  the  Jury,  that  whether  a  man  has  been  honest, 
skilful,  prudent,  diligent,  or  the  like,  is  not  a  question  of  law, 
but  a  question  of  fact ;  and  where  there  is  a  jury  that  it  is 
to  be  decided  by  the  Jury,  and  not  by  the  Judge. 

How  far  judges  are  correct  in  saying  that  such  questions 
are  questions  of  fact  I  will  riot  at  this  moment  consider. 
This  assignment  of  functions,  if  boldly  and  consistently 
followed,  would  lead  to  no  confusion.  But  having  laid 
down  this  fundamental  rule,  the  Judges  almost  invariably 

[proceed  in  a  round-about  way  to  undermine  it.  Take  the 
question  of  negligence,  the  commonest  of  all.  True  it  is, 
that  in  Courts  of  Common  Law  the  Jury  are  always  asked 
to  find  as  a  fact  whether  the  Defendant  was  guilty  of  negli- 
gence. Suppose  they  find  that  he  is  so  ;  does  that  settle 
the  matter  ?  Not  always.  The  Judge  or  Judges  afterwards, 
for  themselves,  and  without  the  assistance  of  the  Jury,  very 

.often  proceed  to  consider,  whether,  when  twelve  men  have 
unanimously  stated  their  conviction  that-  there  was 
negligence,  there  was  after  all  any  evidence  of  negligence 
at  all.  Now  this  is  a  very  ambiguous  expression.  It  might 
raise  the  question — ^was  the  verdict  of  the  Jury  right  ? 
Did  they  draw  the  right  inference  from  the  facts  before 
them  ?  And  some  judges  have  even  avowed  that  to 
consider  whether  there  was  any  evidence  for  the  Jury 
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"  obliges  the  Court  to  weigh  the  facts."  This  view  of  the 
matter  leads  obviously  to  a  revision  of  the  verdict  of  the 
Jury  by  the  Judges  in  banco;  in  short,  to  something 
scarcely  distinguishable  from  an  appeal  from  the  verdict  of 
the  Jury. 

The  other  view  of  the  proceeding  is  that  it  raises  the 
question — ^whether  a  particular  act  of  omission  or  com- 
mission is  evidence  of  negligence.  It  is  a  very  short  step 
from  this  (if  indeed  it  is  not  precisely  the  same  thing)  to 
inquire  whether  a  particular  act  or  omission  is  itself 
negligence,  in  other  words,  to  inquire  what  is  the  conduct 
which  the  law  requires  or  forbids  ?  The  rules  laid  down  as 
to  the  injuries  of  a  servant  by  a  fellow  servant,  the  rule  of 
the  road  (as  it  is  called),  the  rule  as  to  ^^ scienter'*  relative 
to  damage  by  ferocious  animals,  and  other  like  rules,  have 
been  started  for  the  most  part  by  a  consideration  of  what 
was  evidence  for  the  Jury.  They  have  now  grown  into 
rules  of  law  by  which  we  must  guide  our  conduct  towards 
each  other,  and  they  are  exactly  similar  in  kind  to  the  rules 
for  preventing  collisions  at  sea,  which  are  the  result  of 
direct  sovereign  legislation.  This  view  of  the  proceeding, 
therefore,  leads  to  the  creation  or  restriction  of  duties  and 
obligations  by  Judges,  in  other  words,  to  the  enunciation  of 
law. 

Avowedly,  as  we  are  all  aware.  Judges  never  do  either  of 
these  things.  Avowedly  they  never  sit  in  appeal  from  the 
verdict  of  a  Jury  ;  nor  do  they  enunciate  new  rules  of  law. 
I  think,  however,  looking,  not  at  individual  cases,  but  at 
the  general  results  of  the  action  of  the  Courts  after  verdict, 
that  it  is  impossible  to  say  that  Judges,  when  inquiring 
whether  there  was  evidence  for  the  Jury,  do  not  to  a 
certain  degree  really  do  the  first,  whilst  it  is  perfectly 
certain  that,  to  a  very  large  extent,  and  very  frequently, 
they  do  the  second.  But  here  again  it  is  not  any  dis- 
turbance of  functions  to  which  I  wish  to  draw  attention. 
That  is  of  no  importance  now.     I  wish,  as  before,  to  point 
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^  out  in  what  condition  the  question  for  decision  is  very  often 
left.  Taking  cases  singly,  it  will  be  very  often  extremely 
hard  to  say  whether  the  Judges  are  weighing  the  facts  or 
enunciating  the  law.  The  process  is  so  uncertain  and 
obscure  as  to  make  it  very  often  impossible  for  any  one  to 
say  positively  which  is  being  done.  Ultimately,  from  a 
series  of  similar  cases  a  clear  rule  of  law  may  emerge,  likq 
the  rule  of  the  road,  or  the  rule  as  to  the  negligence  of 
fellow  servants.  Or,  as  in  the  case  of  an  invitation  by  the 
servants  of  a  railway  company  to  passengers  to  alight,  by 
calling  out  the  name  of  the  station,  the  Judges,  after 
having  almost  made  a  rule  of  law,  may  let  it  drop  down 
again  to  mere  fact.  In  the  meantime,  before  any  rule  is 
fixed,  and  whilst  a  great  number  of  possible  rules  are  being 
suggested,  no  man  can  say  whether  the  question  is  one  of 
law  or  fact,  and  the  dubious  region  is  again  arrived  at. 
Nor  is  this  condition  merely  a  transitory  one.  Some 
questions  settle  themselves  down  in  time  to  law  or  fact, 
but  some  questions  never  cease  to  hover  between  the  two. 

The  list  of  questions  which  are  neither  assignable  to  law 
nor  fact  is  far  from  being  exhausted  by  the  above  examples. 
Besides  questions  of  intention,  of  custom,  of  notice,  and  of 
negligence,  there  are  very  many  others  in  which  we  should 
find  the  same  ultimate  difficulty  of  classification.  Has  a 
man  been  guilty  of  "laches"  or  fraud?  Has  he  lost  the 
right  to  prosecute  his  claim  by  delay  ?  Was  a  bargain  un- 
conscionable ?  Did  the  damages  claimed  naturally  result 
from  the  wrong  complained  of?  Is  a  contract  against 
public  policy?  And  besides  these,  the  countless  cases  in 
which  the  question  is  asked,  was  what  was  done  reasonable  ? 
These  are  all  ultimate  forms  of  questions  upon  which  the 
sovereign  authority  has  made  rights,  duties,  and  obUgations 
to  depend  :  and  as  to  all  of  them,  we  should  find  the  same 
uncertainty  of  treatment,  rendering  it  impossible  to  say 
whether  the  tribunals  which  are  called  upon  to  decide  them 
deal  with  them  as  questions  of  law  or  questions  of  fact. 
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I  am  purposely  discussing  the  distinction  between  fact 
and  law  from  a  purely  English  point  of  view,  but  it  may  be 
as  well  to  remember  that  this  distinction  was  very  familiar 
to  the  Roman  lawyers,  as  it  necessarily  must  have  been 
under  a  procedure  which  involves,  theoretically,  a  separation 
of  fact  and  law  even  sharper  and  more  precise  than  our 
own.  And  those  discerning  men  had  not  failed  to  perceive 
the  difficulty  of  assigning  certain  questions  to  either  one  or 
the  other  branch  of  the  classification.  Speaking  of  mora, 
Paulus  says:  ^^ Nam  difficilis  est  hujus  ret  definitio.  Divus 
quoque  Pius  TuUio  Balbo  rescripsit;  an  mora  facta  intelligatur, 
neque  constitutione  ulla,  neque  juris  auctorum  quaestione  decidi 
posse,  cum  sit  magisfacti  quam  juris.''     (Dig.  22.1.32.) 

There  being  then  so  many  questions  which  cannqt  be 
classed  under  either  branch  of  a  division  usually  supposed 
to  be  exhaustive,  one  is  naturally  lead  to  inquire,  whether 
these  questions  do  not  themselves  present  some  common 
feature  which  would  enable  us  to  reform  this  division,  and 
by  adding  a  third  class,  to  render  the  classification  some- 
what more  complete.  I  cannot  say  that  I  have  succeeded 
in  quite  satisf3dng  myself  how  this  further  classification  can 
be  accurately  made.  But  I  may  point  out  for  consideration, 
that  all  the  questions  which  cannot  be  assigned  either  to 
law  or  to  fact  do  seem  to  me  to  present  one  common 
peculiarity,  which  is  inherent  in  them,  that  is  to  say,  a 
peculiarity  which  exists  in  them  quite  independently  of  the 
treatment  which  they  have  received ;  as  if,  therefore,  there 
were  something  in  their  very  nature  which  essentially  dis- 
tinguishes them  firom  ordinary  questions  of  law  or  fact. 
That  peculiarity  is  this: — In  all  of  them;  or  almost  all  of 
themi  we  find  if  we  analyse  them  closely,  that,  however 
strong  the  general  impression  may  be  to  the  contrary,  after 
the  facts  proj>erly  so-called  have  been  ascertained  with 
precision^^jthere  does  remain  still  something  to  be  done  ' 
before  the  law  can  be  applied.    When,  for  example,  the 
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law  requires  that  conduct  should  be  honest,  prudent, 
skilful,  or  diligent,  and  makes  duties  and  obligations  depend 
on  its  being  so  or  not  being  so,  before  the  law  can  be 
applied,  not  only  the  facts  must  be  ascertained,  but  the 
conduct  of  the  party  must  be  judged  and  estimated.  Does 
his  conduct  in  point  of  honesty,  prudence,  skill  or  diligence 
come  up  to  the  required  standard  ?  And  what  is  that 
standard  ?  As  far  as  I  am  aware,  it  is  in  the  breast  of  the 
person  or  persons  giving  the  decision ;  for  there  is  no 
external  known  and  fixed  standard  by  which  conduct  can 
be  measured  or  tested.  Questions  which  thus  depend  upon 
estin\ation  of  conduct  do  seem  to  be  by  their  very  nature 
a  class  altogether  distinct  both  from  questions  of  law  and 
questions  of  fact,  at  least  as  those  terms  are  defined  above. 
The  same  thing  occurs,  though  not  quite  so  obviously,  with 
questions  of  intention.  Ultimately  we  never  determine, 
and  never  can  determine  with  certainty,  what  was  the  state 
of  mind  of  the  person  whose  acts  are  under  consideration. 
We  can  never  know  what  consequences  he  expected  to 
result  from  the  transaction.  We  can  only  judge  what  con- 
sequences a  reasonable  man  would,  under  the  circumstances, 
expect ;  and  this  can  only  be  determined  by  our  experience 
of  the  world.  So  with  questions  of  custom,  of  damage,  and 
of  notice  ;  with  questions  whether  conduct  was  reasonable 
or  honest,  and  so  forth.  After  having  ascertained  the  facts, 
some  one,  be  it  judge  or  juryman,  before  the  law  is  applied 
must  apply  his  experience — must  say  what,  under  the  cir- 
cumstances, was  natural,  reasonable,  or  proper.  And  it 
would  therefore  seem  to  be  true  that  the  questions  to  be 
determined  by  legal  tribunals,  instead  of  being  divided  into 
questions  of  law  and  questions  of  fact,  ought  really  to  be 
divided  into  questions  of  law,  questions  of  fact,  and  questions 
\  of  experience — I  use  the  word  "  experience  '*  in  preference 

to  **  conduct ''  because  it  points  to  the  faculty  which  the 
consideration  of  such  questions  calls  into  play. 

It  may  be  remarked,  and  it  is  true,  that  all  questions  of 
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fact  ultimately  present  themselves  asr  questions  of  experi- 
■ence,  when  there  is  any  dispute  about  them.  It  is  by  the 
light  of  experience  that  we  determine  between  conflicting 
statements  and  presumptions  where  the  truth  lies.  But 
just  as  language  in  common  use  permits  questions  of  law  to 
be  classed  apart  from  questions  of  fact,-  and  excludes  from 
the  term  "  questions  of  fact  "  certain  questions  of  fact  of  a 
particular  kind,  so  we  may,  I  think,  conveniently  be 
allowed  to  class  apart  the  questions  of  experience  to  which 
I  have  alluded  above.  But,  if  necessary,  the  division  may 
be  strictly  stated  thus : — 

1.  Questions  of  Law. 

2.  Questions  as  to  the  existence  of  any  Fact,  except  law, ' 
capable  of  being  perceived   by  the  senses.     (Every  thing 
else  which  Sir  James  Step  hen  calls  fact  will  come  under 
•class  3.) 

3.  Questions  of  Experience  not  coming  under  classes  i 
and  2. 

But  for  ordinary  us6  the  brief  expressions,  questions  of 
Law,  questions  of  Fact,  and  questions  of  Experience, 
would  suffice. 

It  is  worth  while  next  to  inquire  what  effect  the  recog- 
nition of  this  third  class  of  questions  might  be  likely  to  have 
upon  the  administration  of  justice.  How  would  questions 
of  experience  be  practically  dealt  with,  if  their  existence 
were  acknowledged  as  a  distinct  class  ?  In  the  first  place, 
in  the  cases  where  trials  are  held  before  Judge  and  Jury, 
would  the  Jury  be  still  the  persons  whose  primary  duty  it 
was  to  estimate  conduct  by  comparing  it  with  their  own 
experience?  I  think  so.  Matters  of  this  kind  which 
usually  come  before  Courts  of  Common  Law  are  the  uses 
to  which  property  may  be  put,  the  relations  between 
husband  and  wife,  parent  and  child,  employers  and 
-employed,  our  dealings  towards  each  other  when  accident, 
or  business,  or  the  intercourse  of  daily  life  brings  us  into 
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contact,  and  so  forth  ;  and  I  think  the  spirit  of  our  institu- 
tions requires  that  these  matters  should,  at  any  rate,  be 
submitted  to  a  jury.  The  sovereign  authority  having 
expressed  our  duties  for  the  most  part  in  the  very  general 
form  above  indicated,  I  think  the  current  standard  for  the 
estimation  of  conduct  cannot  be  placed  exclusively  in  the 
breasts  of  a  body  of  lawyers.  If  the  sovereign  authority 
were  now  to  conmience  more  accurately  to  define  the  duties 
which  it  has  imposed,  our  political  machinery  would  give 
the  public  voice  a  larger  share  in  the  definition  of  these 
duties ;  and  I  do  not  think  we  should  be  satisfied  if,  under 
any  circumstances,  the  public  voice,  which  now  operates 
through  the  Jury,  were  shut  out. 

I  must  here  also  again  remind  the  reader  that  the  effect 
of  removing  questions  of  experience  entirely  from  the  Jury 
and  placing  the  final  decision  of  them  in  the  hands  of  the 
Judge,  is  not  to  be  measured  by  the  mere  difference 
between  the  sentiments  which  prevail  in  the  minds  of 
judges  and  of  jurymen  as  to  the  conduct  required  in  the 
relations  of  life  coming  under  notice.  The  difference 
between  the  sentiments  of  a  single  well  defined  class  and  of 
a  shifting  body  into  which  nearly  all  classes  enter  at  one 
time  or  other  is  an  important  one,  no  doubt,  but  there  is 
one  more  important  still.  Juries  are  a  discontinuous, 
whilst  Judges  are  a  continuous  tribunal.  What  exact 
opinion  as  to  the  conduct  of  the  parties  has  been  formed  by 
the  Jury  is  very  rarely  known  with  precision,  since  they 
give  no  reasons  for  their  verdict,  and  we  can  very  often 
only  guess  at  the  steps  by  which  they  have  arrived  at  it. 
Nor  is  it  very  important  to  inquire,  for  it  is  certain  that  the 
same  jury  will  never  sit  again.  Consequently  a  verdict  is 
forgotten  very  soon  after  it  is  delivered,  and  no  one  ever 
thinks  of  referring  to  it  even  as  a  guide,  still  less  as  an 
authority,  in  future  disputes  between  other  parties.  But 
not  so  with  the  decision  of  a  Judge.  When  he  expresses 
his  opinion  he  almost  always  gives  his  reasons  for  it,  and 
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his  reasons'  are  all  carefully  recorded.  Nor,  according  to 
our  existing  traditions,  can  any  Judge  in  any  future  case 
disregard  either  the  opinion,  or  the  reasons  which  support 
it.  Were  the  Judges  made  completely  masters  of  questions 
of  experience,  it  is  highly  probable,  imless  our  forms  and 
traditions  w^re  modified,  that  strict  rules  of  law,  imposing/ 
sharply  defined  duties,  would  grow  up  much  more  frequently 
and  more  rapidly  than  they  do  now:  and  also  that  the 
rules  so  arrived  at  would  in  some  matters  be  in  advance  of^ 
in  others  lag  behind,  the  current  opinions  of  the  age.  One 
of  the  peculiar  advantages  of  the  Jury  system  is  that  it 
tends  constantly  to  maintain  an  equilibrium  between  law 
and  public  opinion. 

On  the  other  hand,  would  it  be  safe  to  leave  to  the  Jury 
the  final  decision  of  questions  of  experience?  In  criminal^ 
cases  we  already  do  so,  but  the  Jury  in  criminal  cases  are, 
practically,  to  a  considerable  extent  under  the  control  of 
the  Judge  who  presides  at  the  trial ;  and,  as  a  jury  is  also 
generally  lenient — and  leniency  in  criminal  matters  seldom 
does  harm — no  inconvenience  has  been  found  to  result. 
But  civil  matters  are  different.  The  negative  result  of  af 
verdict  of  "Not  Guilty"  in  a  criminal  trial  is  here  not^ 
possible.  A  verdict  against  the  Plaintiff  is  a  verdict  for  the 
Defendant.  Civil  cases  also  require  much  nicer  considera- 
tion and  more  carefully  devised  safeguards  than  criminal 
ones.  The  Plaintiff,  in  a  very  large  number  of  civil  cases, 
comes  before  the  Jury  having  suffered  a  real  misfortune, 
and  the  Jury  are  apt,  instead  of  weighing  carefully  the 
Defendant's  conduct,  to  ride  off  upon  some  other  conside- 
rations. They  are  apt  to  consider  who  can  best  afford  to 
lose,  the  Plaintiff  by  his  misfortune,  or  the  Defendant  by 
the  verdict  going  against  him  ;  or  they  act  upon  some 
prejudice,  either  against  the  class  to  which  one  or  other  of' 
the  parties  belongs,  or  against  the  individual  on  account 
of  his  conduct  on  some  other  occasion.  The  excitement, 
too,  of  a  trial  is  often  very  great,  and  it  is  quite  as  well  that 
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SO  delicate  a  question  as  the  estimation  of  conduct  by  the 
light  of  experience  should  be  reconsidered  in  a  calmer 
atmosphere  than  a  Court  of  Nisi  Prius, 

The  objection,  as  it  strikes  me,  to  our  present  system  lies 
not,  in  principle,  to  Judges  reviewing  the  decision  of  the 
Jury  upon  questions  of  experience,  but  to  the  roundabout 
and  cramped  mode  in  which  Judges  often  arrive  at  the 
task  which  they  are  called  upon  to  perform.  Shut  up,  as 
Common  Law  judges  theoretically  are,  within  the  region 
of  strict  law,  they  are  obliged,  in  order  to  bring  these 
questions  within  their  cognisance  at  all,  either  to  do 
violence  to  language  by  calling  them  questions  of  law,  or 
to  enter  upon  the  vague  and  ambiguous  inquiry  whether 
there  was  any  evidence  for  the  Jury,  and  to  pretend  that 
that  also  is  a  question  of  law.  It  would  certainly  be 
advantageous  if  we  could  get  rid  of  this  tortuous  procedure. 
For  instance,  it  would  be  better  if  it  were  fully  understood 
that  in  ordinary  cases  of  negligence  there  was  a  question 
neither  of  fact  nor  of  law — a  question  to  be  submitted  to 
the  Jury,  but  in  which  the  opinion  of  the  Jury  was  not 
final — a  question  as  to  which  the  verdict  of  the  Jury  might 
be  reconsidered  in  banco.  The  case  actually  coming  up 
for  decision  in  banco  would  thus  be  simplified,  and  embar- 
rassment would  be  avoided  in  dealing  with  other  cases. 
Our  Law  Reports  are  filled  with  cases  upon  negligence. 
I  do  not  say  these  ought  not  to  be  published.  These 
decisions  may  serve  as  a  check  upon  caprice,  and,  upon 
some  topics,  as  a  nursery  for  new  rules  of  law  of  a  usefiil 
kind.  But  it  is,  I  think,  clear  that  Judges  ought  to  be 
allowed  to  deal  with  prior  decisions  upon  such  a  subject  as 
negligence  with  far  greater  freedom  than  they  possess  at 
present,  and  to  treat  these  decisions  as  furnishing  only  a 
guide  and  not  a  binding]  authority.  The  long  arguments 
and  ingenious  devices  to  which  Judges  have  to  resort  in 
order  to  distinguish  prior  decisions  the  authority  of  which 
they  wish  to  elude,  greatly  disfigure  their  judgments,  and 


Digitized  by 


Google 


LAW  AND   FACT. 


331 


the  sound  sense  which  generally  lies  at  the  bottom  of  those 
judgments  is  very  often  completely  lost  in  the  cloud  of 
casuistry  by  which  it  is  surrounded. 

Where  the  Judge  decides  the  whole  case  without  a  jury, 
these  roundabout  proceedings  are  indeed  avoided,  and  he 
has  generally  no  difficulty  in  placing  before  himself  in  a 
simple  form  the  question  to  be  determined.  But  here, 
also^  I  think  it  would  be  advantageous  if,  in  the  matter  of 
authority,  a  distinction  were  made  between  prior  decisions 
upon  law  and  prior  decisions  upon  questions  dependent  on 
experience,  and  if  the  binding  authority  of  the  former  were 
distinguished  from  the  guiding  authority  of  the  latter.  I 
do  not  think  this  separation  would  impede  the  growth  of 
useful  rules  of  law,  whilst  it  would  confer  upon  Judges  an 
advantageous  degree  of  freedom  in  the  exercise  of  their 
judgment.  Surely  if  experience  is  to  be  appealed  to,  it  is 
the  experience  of  our  own  times  which  is  chiefly  to  guide 
our  judgment,  and  not  that  of  a  hundred  or  two  hundred 
years  ago. 

The  next  point  to  which  I  wish  to  advert,  and  which  is  by 
far  the  most  difficult  one,  is  this :  Does  this  triple  division 
into  questions  of  law,  questions  of  fact,  and  questions  of 
experience,  in  any  way  affect  the  conception  of  law  itself  ? 
Upon  this  point  I  can  only  at  present  venture  to  observe 
that  Austin  appears  to  me  to  have  overlooked  entirely  the 
existence  of  any  such  intermediate  questions  as  I  have 
here  indicated,  as  well  as  the  fact  above  adverted  to,  that 
primary  obligations  are,  to  a  great  extent,  only  expressed 
by  requiring  conformity  to  what  he  would  call  a  moral 
standard,  or  some  other  standard  equally  indeterminate- 
Austin  would  almost  seem  to  deny  that  the  arbitrium  boni 
viri,  or,  as  French  lawyers  call  it,  le  bon  sens  et  requite, 
can  determine  a  legal  duty.  If  Austin  really  means,  as 
he  seems  to  imply,  that  there  is  in  such  a  case  no  law  at 
all — (see  3rd  Edition,  p.  687) — the  world  is  in  a  strange 
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fjosition.  But  I  do  not  think  that  if  it  had  occurred  to 
Austin  to  consider  this  condition  of  things,  he  would  have 
said  that  a  command  by  the  Sovereign  authority  to  act  in 
accordance  with  what  a  vir  bonus  would  consider  honest, 
prudent,  skilful,  or  the  like,  this  command  being  enforced 
by  a  sanction,  was  not  a  law.  I  have  not  discovered 
anything  in  his  analysis  of  law  which  would  compel  him 
to  say  so,  though  it  is  clear  that  in  the  passage  to  which 
I  refer,  he  for  the  moment  thought  so.  It  also  seems  to 
me  certain  that  if  this  condition  of  the  law  had  occurred 
to  Austin,  he  must  have  modified  some  of  his  criticisms 
upon  the  definition  of  jurisprudence  given  in  the  Digest 
(p.  224).  From  these  criticisms,  as  from  the  passage  above 
referred  to,  it  seems  that  Austin  considered  it  necessary, 
in  order  that  there  should  be  any  law  at  all,  to  keep  out 
morality  and  any  other  equally  uncertain  test  of  conduct 
altogether.  So  long  as  the  sovereign  authority  requires  a 
man  to  perform,  or  to  abstain  from,  a  particular  class  of 
acts — as,  for  example,  to  have  his  children  vaccinated,  or 
not  to  enter  upon  his  neighbour's  close  without  his  per- 
mission— ^this  rigid  exclusion  may  be  made.  But  when  a 
man  is  ordered,  as  he  constantly  is,  to  be  honest  and 
diligent,  or  to  abstain  from  fraud  or  negligence,  how  can 
Austin's  assertion  be  supported  that  "  law  is  itself  the 
standard  of  justice  '*  ?  The  sovereign  authority  has  set  up 
another  standard — the  standard  of  experience — or,  if  you 
like  to  call  it  so  in  the  particular  class  of  cases  with  which 
Austin  is  dealing — the  standard  of  morality.  Nor  can 
Austin's  observations  be  explained  away  by  saying  that  in 
these  cases  the  moral  standard  becomes  the  legal  one. 
Austin  evidently  thought  that  the  moral  standard  could  not 
be  made  the  test  of  a  legal  duty.  He  seems  to  consider  it 
a  "strange  obliquity"  of  Lord  Mansfield  that  he  should 
have  declared  a  moral  consideration  sufiicient  to  support 
an  express  promise,  and  for  the  following  reasons :  "  Moral 
obligation,''   he  observes,   **  is  an  obligation  imposed  by 
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opinion,  or  an  obligation  imposed  by  God :  that  is,  moral 
oMigation  is  anything  that  we  choose  to  call  so,  for  the 
precepts  of  positive  morality  are  infinitely  varying,  and  the 
will  of  God,  whether  indicated  by  utility,  or  by  a  moral 
sense,  is  equally  matter  of  dispute.  This  decision  of  Lord 
Mansfield,  which  assumes  that  the  Judge  is  to  enforce 
morality,  enables  the  Judge  to  enforce  just  whatever  he 
pleases."  Possibly  the  doctrine  here  combated  may  be 
open  to  objection,  still  Austin's  objections  to  it  are  too 
broadly  stated.  Judges  do  every  day  enforce  obligations 
not  a  whit  less  vague  than  this ;  and,  whether  this  doctrine 
<for  which  Lord  Mansfield  is  here  made  responsible,  but 
which  is  really  due  to  Sir  James  Mackintosh)  be  correct  or 
not,  it  cannot  be  reasonably  objected  to  it  that  the  obligation 
is  only  ascertainable  by  reference  to  a  moral  standard.  If 
obligations  so  ascertained  are,  for  the  reasons  given  by 
Austin,  not  legal  obligations  at  all,  does  it  not  follow  that 
chapter  after  chapter  of  what  is  usually  considered  law 
most  be  struck  out  entirely?  We  must  exclude  a  large 
part  of  the  Law  of  Contract,  much  of  the  Law  of  Owner- 
ship, nearly  half  of  what  we  specially  call  Equity,  and 
nearly  the  whole  Law  of  Torts  in  every  country  in 
Europe. 

I  have  only  one  word  more  to  add.  I  have  spoken  of 
Judges  transgressing  the  boundaries  of  their  functions,  and 
have,  unavoidably,  used  other  expressions  which  might 
seem  to  indicate  an  intention  to  criticise  adversely  the 
administration  of  justice  in  our  Courts  of  Common  Law. 
This  is  not  my  intention.  I  hope  no  one  will  imagine  that 
I  am  attempting  to  revive  the  exploded  misconceptions  of 
Bentham  as  to  the  action  of  Judges  in  English  Courts  of 
Justice.  The  mode  in  which  Judges  and  Jurors  co-operate 
in  the  administration  of  justice  does  equal  honour  to  both. 
Taken  upon  the  whole,  it  is  a  marvellous  combination  of 
skill  and  good  sense.     I  do  not  even  wish  to  criticise  it, 
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Still  less  materially  to  disturb  it.  I  only  wish  to  see  some- 
parts  of  its  rather  intricate  machinery  work  more  effectually 
and  with  a  little  less  friction. 

W.  Markby. 

Calcutta. 


III.— THE  LATE  RIGHT  HON.  JAMES  WHITE- 
SIDE, LORD   CHIEF  JUSTICE   OF  THE 
QUEEN'S  BENCH,  IRELAND. 

rpHE  career  of  this  distinguished  Irishman  affords  a  fine 
^*"  example  of  a  man  rising  to  the  highest  position  by  the 
irrepressible  force  of  genius  and  character.  Like  nearly  all 
eminent  Irish  Lawyers  he  became  a  member  of  the  House 
of  Commons,  and  brought  to  that  Assembly  an  amount  of 
oratorical  talent  which  placed  him  in  the  front  rank  of 
debaters.  For  the  long  period  of  nearly  forty  years,  Mr^ 
Whiteside  held  a  prominent  position  in  public  estimation  at 
the  Bar,  in  the  Senate,  and  on  the  Bench ;  and  the  distinc- 
tions he  attained  in  these  several  stations,  and  the  triumphs 
he  achieved,  fully  entitle  him  to  be  regarded  among  the 
most  able  advocates,  renowned  senators,  and  constitutional 
judges  of  the  present  century. 

James  Whiteside  was  bom  in  the  glebe-house  of  Delgany^ 
in  the  Co.  Wicklow,  on  the  13th  August,  1806.  His  father, 
the  Rev.  William  Whiteside,  was  Rector  of  that  picturesque 
parish,  and  was  highly  respected  for  his  amiable  disposition, 
devotion  to  his  sacred  calling,  and  varied  literary  attain- 
ments.    He  died  before  either  of  his  sons  had  seen  many 
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years,  and  left  them  to  the  guardianship  of  the  Rev.  James 
Whitelaw,  Rector  of  St.  Catherine's  Parish  in  Dublin,  and 
a  distinguished  writer,  author,  in  conjunction  with  the  Rev. 
Edmund  Walsh,  of  the  History  of  the  City  of  Dublin. 

James  Whiteside  became  a  student  of  Trinity  College^ 
Dublin,  about  the  year  1827,  ^.nd  took  several  premiums  in 
classics.  As  was  natural  to  one  of  his  fervid  temperament, 
the  great  masters  of  Oratory  in  Greece  and  Rome — Demos- 
thenes and  Cicero,  of  whose  works  he  afterwards  made  good 
use — were  his  favourite  Authors.  He  determined  to  study 
for  the  Bar  before  he  took  his  degrees  in  the  University, 
and  for  this  purpose  went  to  London  in  1828,  where  his 
unflagging  energy,  untiring  industry,  and  steady  application 
to  legal  studies,  made  him,  even  at  that  time,  a  remarkable 
man.  He  attended  the  Law  Class  of  the  London  University, 
then  directed  by  Professor  Andrew  Amos,  whose  edition  of 
Phillips's  Treatise  on  Evidence  added  to  his  reputation  as  a 
professed  Jurist.  At  the  Debating  Society  of  the  University 
Mr.  Whiteside  was  a  constant  speaker,  and  his  brilliant 
displays  gave  promise  of  future  renown.  His  style  of 
speaking  was  very  Demosthenic,  marked,  we  are  told,  "  by 
intense  enthusiasm,  earnestness,  and  vehemence,  and  whilst 
the  burning  words  rushed  forth  with  the  irresistible  strength 
of  a  deep  and  impetuous  river,  his  action,  which  nature  and 
passion  dictated,  was  far  more  appropriate  and  impressive 
than  mere  art  could  ever  teach.  Yet,  in  *  the  very  torrent, 
tempest,  and  whirlwind  of  his  passion,*  there  was  a  grace 
and  moderation  of  sentiment,  and  a  chasteness  of  language 
and  expression,  which  never  made  *  the  judicious  grieve/ 
because  he  never  overstepped  the  modesty  of  nature.  His 
speeches  often  produced  a  mixture  of  fear,  awe,  and  indig- 
nation, or,  if  he  touched  the  chords  of  ridicule,  the  audience 
was  '  in  a  roar.'  ** 

While  thus  pouring  forth  his  stores  of  oratory  at  nighty 
the  hard  working  student  was  up  betimes  in  the  morning. 
He  followed  the  sage  advice  of  Littleton,  and  made  himself 
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thoroughly  familiar  with  the  forms  and  rules  of  pleading, 
working  in  the  chambers  of  Mr.  Thomas  Chitty,  often  for 
ten  hours  a-day.  He  analysed  the  Reports  of  Lord  Coke, 
transcribed  leading  cases,  and  found,  or  made,  time  to  con- 
tribute to  periodical  literature  those  charming  biographical 
papers — lately  collected  and  published  by  his  friend,  Mr. 
William  Dwyer  Ferguson,  under  the  title  of  "  Early 
Sketches." 

Mr.  Whiteside  graduated  in  the  Dublin  University,  taking 
his  Degrees  as  Bachelor  and  Master  of  Arts  in  November, 
1832.*  His  collegiate  career  would,  no  doubt,  have  been 
more  brilliant  had  he  not  devoted  so  considerable  a  share 
of  his  time  to  his  legal  studies.  It  is  a  tradition  of  old 
Trinity  that  he  twice  competed  for  a  scholarship,  but  was 
not  successful.  Before  taking  his  University  Degrees  he 
was  called  to  the  Irish  Bar,  in  1830. 

Shortly  after  being  admitted  to  practice  at  the  Bar,  Mr. 
Whiteside  joined  the  North-East  Circuit,  and  as  Counsel  for 
the  late  Sir  James  Emerson  Tennent,  in  Belfast,  had  ^ 
opportunity  of  showing  his  capacity  for  business.  Luckily, 
he  was  quite  equal  to  the  occasion,  and  made  a  great  display 
of  high  forensic  abilities.  Further,  his  speeches  in  defence 
of  Samuel  Gray,  of  Ballybay,  who  was  tried  for  manslaughter 
at  Monaghan ;  for  Hughes,  at  Armagh ;  and  on  the  prose- 
cution of  the  satirical  Dublin  newspaper,  called  the  Conutf 
for  a  libel  upon  one  of  the  Directors  of  the  Apothecaries' 
Hall,  afforded  him  the  fullest  scope  for  his  brilliant  oratory, 
legal  learning,  and  ready  wit.  It  was  Mr.  Whiteside  who 
raised  the  question  as  to  the  validity  of  marriages  between 
members  of  the  Church  of  England  and  of  the  Presby- 
terian Church,  on  the  trial  of  Mills,  who  was  charged  with 
bigamy.  The  case  was  argued  in  the  Court  of  Queen's 
Bench,  Ireland,  and  then  in  the  House  of  Lords,  where  Lord 
Lyndhurst    paid   the  eloquent    Irish    Advocate    the  most 

•  Dub.  Univ.  Cal.  606.    He  obuined  the  Degrees  of  LL.B.  and  LLJ). 
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marked  compliment  of  saying,  '*  Nothing  could  be  added  to 
his  argument." 

We  could  give  many  passages  from  his  speeches  on 
Circuit  to  show  his  peculiar  style,  but  the  limited  space 
at  our  command  restricts  us  to  the  following,  taken  from 
his  address  to  the  Jury  at  the  Assizes  at  Armagh,  during 
the  summer  of  1842,  where  he  defended  men  indicted  as 
Ribbonmen,  tried  before  Judge  Crampton  : — 

"  To  a  despotic  and  unwise  Government  alone  is  the  unenvU 
able  honour  to  be  awarded  of  employing  a  horde  of  depraved, 
demoralised,  unscrupulous  spies,  who,  in  the  garb  of  friendship 
and  confidence,  steal  on  their  unsuspecting  victims ;  and  when 
they  have  made  them  criminal  with  themselves — but  not  so 
deep-dyed  in  guilt  and  unfatbomed  villany — hand  them  over  to 
the  authorities,  who,  in  the  plenitude  of  their  power,  wreak  00 
their  devoted  heads  the  full  measure  of  their  vengeance  I  No, 
I  say,  it  is  not  the  duty  of  any  Government  to  employ  means 
such  as  this  for  conviction.  •  *  *  His  (Hagan's)  character 
is  that  of  a  spy — an  informer — an  appellation  the  most  odious^ 
the  most  detestable  that  could  fall  on  the  ear,  the  very  recoUec- 
tion  of  which  brings  us  back  to  the  darkest  period  of  our 
eventful  history  I  It  is  well  to  respect  the  officers  of  the  law ; 
but  if  there  is  any  one  mode  of  bringing  the  authorities  into 
disrepute  it  is  that  against  which  I  have  remonstrated. 

"Judge  Crampton  :  In  conrunenting  on  that  person's  (Hagan's) 
evidence,  the  counsel  who  has  conducted  the  case  for  the 
defence  had  preferred  a  charge — had  made  an  accusation 
— which  could  not  be  viewed  in  any  other  light  than  one  that 
was  of  a  most  serious  character,  and  most  disreputable  to  the 
Government.  He  admitted  it  might  have  been  done  uninten- 
tionally in  the  zeal  of  the  learned  counsel  for  his  client.  Judge 
Crampton  was  sure  that  the  learned  counsel  would  now  retract 
any  insinuations  which  were  calculated  to  convey  charges 
against  a  Government  the  most  serious  and  discreditable. 

"  Mr.  Whiteside  (vehemently) :  No,  my  lord ;  on  the  contrary, 
so  far  from  retracting  these  accusations,  I  re-assert  them." 

The  practice  of  this  fervent  and  able  barrister  had,  by 
this  time,  grown  so  large  that  the  Lord  Chancellor  of 
Ireland,  Sir  Edward  Sugden,  considered  him  a  worthy 
recipient  for  the  silk  gown  of  Queen's  Counsel,  and  he  was 
called  to  the  Inner  Bar  in  1842. 
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The  political  events  which  shortly  afterwards  occurred 
in  Ireland  called  forth  the  powerful  efforts  of  the  orator 
and  advocate.  Well  has  the  great  American  lawyer  and 
gifted  speaker,  Daniel  Webster,  described  such  combii 
nations.  **  True  oratory,"  he  says,  "  does  not  consist  in 
mere  words,  it  must  exist  in  the  man,  in  the  subject,  and 
in  the  occasion.  Labour  and  learning  may  toil  after  it, 
but  they  toil  in  vain;  the  subtlest  disquisitions  of  the 
schools  may  aspire  after  it,  but  they  cannot  reach  it.  It 
comes,  if  it  comes  at  all,  like  the  outpouring  of  a  fountain 
from  the  earth,  or  the  bursting  forth  of  volcanic  fires,  with 
spontaneous,  original,  nature-force.  Then  patriotism  is 
eloquentj  then  self-devotion  is  eloquent ;  speaking  with 
the  tongue,  flashing  from  the  eye,  animating  the  whole 
spirit  onward,  right  onward,  to  its  object.  This!  this  is 
eloquence !  or  rather  it  is  something  more  than  eloquence, 
it  is  action,  noble,  sublime,  God-like  action." 

Any  of  our  readers  who  were  present  in  the  Irish  Court 
of  Queen's  Bench  during  the  O'Connell  State  Trials  of 
1S44,  will  readily  remember  how  admirably  the  words  just 
quoted  describe  the  magnificent  speech  which  Mr.  White- 
side made  upon  that  occasion.  The  indictment  charged 
O'Connell,  and  the  most  prominent  members  of  the  Repeal 
Association,  with  Conspiracy  to  alter  the  Laws  and  Con- 
stitution of  the  Realm  by  overawing  the  Government,  and 
the  trial  lasted  for  a  very  considerable  time.  The  array  of 
Counsel  for  the  defence  comprised  the  elite  of  the  Bar  of 
Ireland,  Richard  Lalor  Shiel,  Q.C.,  Jonathan  Henn,  Q.C., 
Whiteside,  Q.C.,  Fitzgibbon,  Q.C.,  McDonagh,  Q.C. 
Each  spoke  according  to  his  special  gifts,  some  on  the 
Law  of  the  case,  others  on  the  facts  as  applicable  to  the 
Law,  but  everyone  expected  a  brilliant  outburst  from 
Whiteside,  Accordingly,  on  the  day  he  was  expected  to 
address  the  Jury,  a  crowded  Court  attested  the  eagerness 
to  hear  him.  Well  was  the  anticipation  fulfilled;  the 
fejned  masterpieces  of  antiquity  alone  can  stand  in  rivalry. 
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Modem  eloquence  pales  before  it ;  even  Grattan's  famous 
speeches  hardly  approach  it  in  fervour,  while  the  in- 
genuity with  which  Mr.  Whiteside  introduced  such  topics 
as  might  be  supposed  to  touch  Irish  hearts,  and  win  the 
sympathy  of  the  Jury  to  the  accused,  show  the  nicest 
skill.  It  is  too  long  to  quote  or  we  should  gladly  enrich 
our  memoir  with  this  inimitable  sample  of  the  orator  and 
the  lawyer,  but  we  cannot  pass  on  without  enabling  the 
reader  to  judge  of  its  power,  by  the  peroration  of  the  first 
day's  advocacy.  It  should  be  rembered  that  O'Connell 
was  seeking  the  Repeal  of  the  Union  : — 

**  Of  self-legislation  the  Irish  are  deprived ;  for  self-govern- 
ment, it  would  seem,  they  are  incompetent.    It  is  a  matter  no 
less  of  surprise  than  of  concern  that  die  country  which  produced 
a  Burke,  the  teacher  of  statesmen,  the  saviour  of  States,  cannot 
now  furnish  a  single  individual  qualified  to  share  in  the  admin- 
istration of  his  native  country.    He  is  but  a  poor  statesman  who 
thinks  the  pride  of  a  sensitive  people  can  be  wounded  with 
impunity.    You  may  say.  Gentlemen,  and  say  with  truth,  that  it 
is  a  matter  of  small  moment  who  the, individuals  may  be  who 
compose  the  Ministry  of  the  day,  provided  the  people  of  Ireland 
are  prosperous,  contented,  and  happy  ?    Alas !  a  large  portion 
of  our  countrymen  are  unhappy,  discontented,  destitute,  pressed 
down  by  poverty.    They  look  around  for  the  cause  of  these 
misfortunes ;  they  behold  a  country  blessed  by  Providence  with 
the  means  of  wealth ;  the  strong  man  pines  for  the  daily  wages 
of  a  sixpence — ^he  strives  with  gaunt  Famine  in  the  midst  of 
fields  teeming  with  fertility  and  plenty.    Is  he  seditious  if  he 
exclaims,  in  the  language  of  indignant  remonstrance,  that  he 
thinks  a  native  Parliament  would  give  him  the  means  of  sub- 
sistence ?     Is  it  criminal  in  him  to  wish  for  the  means  of  life  ? 
Is  he  seditious  if,  knowing  that  his  sing^le  voice  would  be 
unheeded  as  the  idle  wind,  he  joins  with  other  men,  wretched  as 
himself,  in  a  declaration  of  their  common  wants,  their  common 
grievances,  and  their  common  suffering's  ?    Is  he,  or  are  they, 
conspirators,  if  he  thinks  a  local  Parliament  might,  perhaps, 
give  them  these  blessings  for  which  they  sigh  ?    They  think, 
perhaps  erroneously,  that  a  resident  aristocracy  and  a  resident 
gentry  would  prove  the  source  of  industry  and  the  means  of 
wealth ;  they  conclude,  rashly  perhaps,  that  it  is  not  morally 
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right  millions  should  be  drained  annually  from  the  soil  of 
Ireland  by  those  whose  tastes  are  too  fastidious  to  permit  them 
to  spend  one  hour  among  the  people  who  labour  to  supply  their 
extravagance  or  their  necessities ;  they  say  by  the  evidence  of 
their  senses  they  know  the  value  of  a  resident  peerage  and 
gentry  by  the  happy  results  which  flow  from  such  residence 
wherever  it  exists;  they  see  their  aristocracy  absentees — the 
mischief  daily  and  hourly  increasing;  they  think,  perchance, 
a  native  Parliament  would  induce  them  to  return :  therefore, 
of  the  Union  they  demand  a  Repeal.  Are  they  conspirators 
because  they  do  so  ?  They  know,  and  true  it  is,  that  the 
beauties  of  Ireland,  if  now  she  has  any,  are  not  sufficient  to 
induce  her  nobility  or  her  gentry  to  reside.  What  are  her  rare 
beauties  compared  with  the  fascinations  of  the  Imperial  Senate, 
or  the  glittering  splendour  of  a  Court?  Patriotism  is  a  homely 
virtue,  and  can  scarce  thrive  by  absence,  by  an  education,  by  a 
residence,  by  tastes,  by  feelings,  by  associations  which  teach 
Irishmen  a  dislike,  not  unmingled  with  disdain,  for  their  native 
country.  They  ^ee  and  believe  that  wealth  is  hourly  diminishing 
in  the  country ;  before  them  they  think  there  is  a  gloomy  pro- 
spect and  little  hope.  They  look  to  their  stately  metropolis ; 
they  see  what  a  quick  and  sensitive  people  cannot  shut  their 
eyes  to — the  houses  of  their  nobility  converted  into  boarding- 
schools  or  barracks,  their  Stamp  Office  abolished,  their  Linen 
Hall  waste,  their  Exchange  silent,  their  University  deserted, 
their  Custom  House  almost  a  poor-house,  and,  not  long  since 
they  read  a  debate,  got  up  by  the  Economists,  as  to  the  prudence 
of  removing  the  broken-down  Irish  pensioners  from  Kilmainham 
to  Chelsea,  to  effect  a  little  saving, — careless  of  the  feelings,  the 
associations,  the  joys  or  the  sorrows  of  the  poor  old  Irish  soldiers 
who  had  bravely  served  their  country.  That  cruelty  was  pre- 
vented by  the  exhibition  of  something  like  national  spirit  and 
national  indignation.  They  see  the  expenditure  of  every 
shilling  withdrawn  from  the  poorer  to  the  richer  country,  on 
the  ground  of  the  application  of  the  hard  rules  of  political 
economy,  or  the  unbending  principles  of  Imperial  centraliza- 
tion. They  behold  the  Senate  House  of  Ireland — the  Union 
has  improved  it  into  a  bank.  That  magnificent  structure 
within  whose  walls  the  voice  of  eloquence  was  heard,  stands 
a  monument  of  past  greatness  and  present  degradaticHi. 
The  glorious  labours  of  our  gifted  countrymen  within  those 
walls  are  not  forgotten;  the  works  of  the  understanding 
do  not  quickly  perish.    The  verses  of  Homer  have  lived  for 
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twenty-five  hundred  years  and  more  without  the  loss  of  a 
syllable  or  letter,  while  cities,  and  temples,  and  palaces  have 
fallen.  The  eloquence  of  Greece  tells  of  the  genius  of  her 
sons  and  the  freedom  it  produced,  and  we  forget  her  ruin  in 
the  recollection  of  her  greatness ;  nor  can  we  read,  even  now, 
without  emotion,  the  exalted  sentiments  of  her  inspired  sons, 
poured  forth  in  exquisite  language  to  save  the  expiring  liberties 
of  their  country.  Perhaps  their  genius  had  a  resurrectionary 
power,  and  in  later  days  quickened  a  degenerate  posterity  from 
the  lethargy  of  slavery  to  the  activity  of  freedom.  We  too,  in 
better  times,  have  had  amongst  us  men  who  approached  the 
greatness  of  antiquity;  the  imperishable  records  of  their  elo- 
quence may  keep  alive  in  our  hearts  a  zeal  for  freedom,  and  a 
love  of  country.  The  comprehensive  genius  of  Flood,  the  more 
than  mortal  energy  of  Grattan,  the  splendour  of  Bushe,  the 
wisdom  of  Saurin,  the  learning  of  Ball,  the  tioble  simplicity  of 
Burrowes,  the  Demosthenic  fire  of  Plunket,  and  the  eloquence 
of  Curran  rushing  from  the  heart,  which  will  sound  in  the  ears 
of  his  countrymen  for  ever.  They  failed  to  save  the  ancient 
constitution  of  Ireland ;  wit,  learning,  eloquence,  genius  lost 
their  power  over  the  souls  of  men.  With  a  great  exception,^ 
these  our  distinguished  countrymen  have  passed  away,  but  their  ) 

memorials  cannot  perish  with  them ;  while  the  language  lasts 
their  eloquence  lives,  and  their  names  will  be  remembered  by  I 

a  grateful  posterity,  while  genius  is  honoured  or  patriotism  I 

revered.  '  Lastly,  on  the  subject  of  the  Union,  the  people  sa)\ 
The  Imperial  Parliament  has  not  attended  to  their  peculiar  wants,  nor  \ 

redressed  their  peculiar  grievances.     Our  character ,  say  they,  has  heai  ' 

misunderstood,  and  sometimes  slandered ;  our  faults  have  been  magnified  ! 

into  vices,  and  the  crimes  of  a  few  have  been  visited  on  the  Nation. 
The  Irish,  the  mere  Irish,  have  been  deridec)  as  creatures  of  ' 

impulse,  without  settled  understandings,  or  reasoning  power,  I 

or  moral  sense.    They  have  their  faults,  I  grieve  to  say  it ;  but  ' 

their  faults  are  redeemed  by  splendid  virtues,  their  sympathies 
are  warm,  their  affections  are  generous,  their  hearts  are  brave. 
They  have  rushed  into  this  agitation  with  ardour ;  it  is  their 
nature,  when  they  feel  strongly,  to  act  boldly,  to  speak  passion* 
ately.    Ascribe  their  excesses  to  enthusiasm,  and  forgive.    Recollect  that  ' 

same  enthusiasm  has  borne  them  triumphant  over  fields  of  peril  and  glory  ^  \ 

impelled  them  to  shed  their  dearest  blood  and  spend  their  gcdlant  lives  in  \ 

defence  of  the  liberties  of  England.     The  broken  chivalry  of  France 

•  Lord  Plunket.  ' 
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aittsis  ihe  valui  of  thai  fiery  enihusiasm^  and  marks  Us  power.  Nor  is 
their  high  spirit  useful  only  in  the  storm  of  battle ;  in  the  hours 
of  adversity  it  cheers  their  almost  broken  hearts,  lightens  their 
load  of  misery,  well-nigh  insupportable,  sweetens  that  bitter  cup 
of  poverty  which  thousands  of  our  countrymen  are  doomed  to 
drink.  Whai  is  there  truly  great  which  enthusiasm  has  not  won  for 
man  ?  The  glorious  works  of  art^  the  immortal  productions  of  ihe 
understandings  the  ituredible  labour  of  heroes  and  patriots  for  the  salva* 
Hon  of  the  liberties  of  mankind^  have  been  promoted  by  enthusiasm,  and 
by  little  else.  Cold  and  dull  were  our  existence  here  below  unless  the 
deep  passion  of  the  soul,  stirred  by  enthusiasm^  were  sometimes  summoned 
into  action  for  great  and  noble  purposes — the  ovetwhelming  of  vice, 
wickedness,  and  tyranny — the  securing  and  spreading  the  worlds  virtue, 
the  worlds  happiness,  the  world's  freedom.  The  hand  of  Omnipotence, 
hy  whose  touch  this  island  started  into  existence,  amidst  the  waters  which 
surround  it,  stamped  upon  its  people  noUe  qualities  of  the  intellect  and 
heart.  Directed  to  the  wise  purposes  for  which  Heaven  designed  them, 
ihty  will  yet  redeem,  regenerate,  and  exalt  this  country.^* 

The  effect  of  this  peroration  was  electrical.  The  audience 
were  completely  carried  away  by  the  rushing  torrent  of 
masterly  declamation  which  fell  from  the  impressive  advo- 
cate, who  by  this  speech  leaped  far  and  away  as  a  powerful 
speaker,  before  every  man  at  the  Irish  or  any  Bar.  Shiel's 
s^peech  dwarfs  beside  it,  pathetic  and  beautiful  as  it  was,  so 
full  of  exceeding  beauty  that  as  the  writer  of  this  memoir 
reported  it,  he  almost  wished  he  could  only  listen  and  drink 
in  its  grace  and  pathos ;  but  the  rest  of  the  Counsel— in 
sporting  phrase — ^were  not  placed  in  the  running.  The  object 
of  each  was  unattained,  indeed  unattainable  with  a  Jury 
so  arranged.  No  words  hovvever  strong,  no  argument  how- 
ever convincing,  could  alter  the  opinions  of  men  determined 
to  convict,  and  we  all  know  the  result.  Conviction  was  a 
matter  of  course.  Sentence  followed  upon  conviction,  and 
a  writ  of  error  was  argued  in  the  House  of  Lords,  which 
quashed  the  conviction  and  made  the  sentence  null  and 
void :  the  Lord  Chief  Justice  of  England  declaring  that 
a  Jury  so  constituted  as  this  was  made  trial  by  Jury  in 
Ireland  "  a  mockery,  a  delusion,  and  a  snare." 
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The  result  of  this  very  remarkable  speech  upon  Mr, 
Whiteside's  practice  may  be  readily  surmised.  He  was 
inundated  with  business.  Retainers  came  in  shoals,  and 
he  had  special  fees  on  almost  every  Circuit.  The  writer  had 
the  good  fortune  to  be  on  the  Munster  Circuit  when  White- 
side came  to  Cork,  and  his  drollery,  his  ready  wit,  his 
talent  for  cross-examination,  and  his  address  to  the  Jurj\ 
were  all  inimitable.  The  spirit,  however,  overtaxed  the 
flesh,  and  the  busy  toiler  soon  needed  rest  and  repose.  He 
had  to  leave  his  briefs,  close  his  books,  turn  his  back  on 
the  Four  Courts^  and  seek  in  the  sunny  land  of  Italy  for 
that  health  which  was  denied  in  his  own.  He  remained 
away  for  two  years,  during  which  he  composed  a  work 
entitled,  "  Italy  in  the  Nineteenth  Century."  It  abounds 
with  interesting  and  amusing  descriptions  of  life  and 
scenery,  but  as  Mr.  Whiteside  held  strong  Protestant  views, 
and  was  bitterly  hostile  to  the  creed  of  Rome,  the  work,  as 
might  be  expected,  shows  his  prejudices. 

Having  resided  for  about  two  years  in  Italy,  Mr.  White- 
side's health  was  sufficiently  re-established  to  enable  him 
to  return  to  his  profession.  The  writer  was  glad  to  see 
him  energetic  as  ever,  though  he  looked  very  thin.  The 
Young  Ireland  Revolt  in  1848  collapsed,  and  the  leaders. 
Smith  O'Brien,  Thomas  Francis  Meagher,  and  some 
others  were  arrested.'  They  were  sent  for  trial  by  Special 
Commission,  the  Judges  being  the  eminent  Chief  Justice  of 
the  Queen's  Bench  of  Ireland,  Blackburne,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  Doherty,  and  Judge  Moore, 
The  Commission  was  opened  at  Clonmel  in  September^ 
1848.  The  prosecutions  conducted  by  the  Attorney- 
General  (Monahan),  the  Solicitor-General  (Hatchell),  and 
other  Counsel.  Mr.  Whiteside,  Q.C.,  was  for  the  defence, 
and  his  speech  on  behalf  of  Mr.  Smith  O'Brien  and 
T.  F.  Meagher  was  singularly  able.  It  was,  of  course, 
what  is  termed  an  up-hill  case ;  the  facts  could  not  be 
denied ;     the    prisoners'    conduct    scarcely    admitted    of 
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question;  and  all  that  could  be  addressed  to  the  Jury 
was  to  try  and  show  that  the  intention  of  the  prisoners  was 
not  to  make  wax,  but  to  make  their  escape  from  arrest. 
Mr.  Whiteside,  of  course,  relied  on  the  character  of 
Mr.  Smith  O'Brien  from  his  infancy,  and  as  he  directed 
attention  to  his  noble  house,  the  virtue  of  his  aged  mother, 
the  attachment  of  his  amiable  wife,  and  attached  children, 
he  spoke  in  such  pathetic  tones  that  no  wonder  the  strong 
spirit  of  the  accused  bowed,  and  torrents  of  tears  relieved 
the  agonised  heart.  They  did  not  fall  alone ;  few  heard 
the  address  unmoved,  and  the  sobbing  of  the  auditory  told 
how  the  orator's  words  touched  the  hearers*  hearts. 

We  quote  a  few  passages  of  his  address  to  the  Jury  for 
Mr.  Smith  O'Brien  :— 

**  The  boast  of  British  Law  is  that  it  abhors  the  shedding  of 
human  blood.  Yield  to  its  benign  principles — to  the  generous 
impulses  of  your  nature — and  stand  between  the  prisoner  and 
his  grave.  Review  his  \i£d.  From  his  mother's  breast  he  drank 
in  love  of  country ;  from  a  father's  patriotic  example  the  passion 
grew  to  a  dangerous  height.  He  has  indulged  perhaps  in 
visions,  to  the  peril  of  his  life,  that  Ireland  might  be  a  Nation, 
and  you  her  guides  to  wealth  and  greatness.  In  his  childhood, 
he  heard  that  the  union  with  England  was  carried  by  corrup- 
tion. He  heard  it  from  an  Irish  Senator,  whom  money  could 
not  purchase — whom  title  could  not  bribe — who  gave  his  honest 
vote,  and  would  freely  give  his  life  to  save  the  perishing  Con- 
stitution of  his  country.  That  father  recounted  to  my  client 
what  Plunket,  Bushe,  and  Grattan  spoke  on  the  last  memorable 
night  of  our  national  existence — ^how  he  had  been  persuaded 
by  the  gravity  of  their  arguments,  transported  by  their  elo- 
quence, and  borne  away  by  their  patriotic  ardour.  His  youthful 
Imagination,  fired  by  a  sense  of  Ireland's  wrongs,  dwelt  on  the 
days  when  we  had  a  gentry  and  a  Senate  with  intense  constancy, 
and  the  passion  grew  that  he  might  restore  a  Parliament  to  the 
land  he  loved.  His  true  offence  is  that  he  courted  for  j^ou  what 
is  England's  glory  and  blessing  and  pride.  Deeply  he  may 
have  erred  in  pursuit  of  this  darling  object.  Will  you  avenge 
his  misdirected  patriotism  by  a  dreadful  death  ?  You  may  do 
so,  and  no  earthly  inducement  will  tempt  me  to  say,  if  you 
pronounce  the  awful  verdict  of  guilty,  that  you  have  not  given 
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the  verdict  conscience  commanded.  If  his  countrymen  condemn 
my  client,  he  will  be  ready  to  meet  his  fate  in  the  faith  of  a 
Christian  and  with  the  firmness  of  a  man.  The  last  accents 
on  his  lips  will  breathe  a  prayer  for  Ireland's  happiness-* 
Ireland's  Constitutional  freedom,  *  *  *  Would  to  God  Mr. 
Smith  O'Brien  were  my  only  client.  The  future  happiness  of 
an  ancient,  honourable,  and  loyal  family  is  here  at  stake.  The 
Church,  the  Bar,  the  Senate,  furnish  relatives  near  and  dear  to 
this  unhappy  gentleman,  who,  though  they  differ  from  him  in 
political  opinions,  have  hastened  to  give  to  him  brotherly  con- 
solation this  melancholy  day.  With  broken  hearts,  should  you 
consign  the  prisoner  to  the  scaffold,  they  must  henceforth 
struggle  on  through  a  cheerless  existence,  labouring  in  sorrow 
for  the  land  they  love.  A  venerable  lady,  who  has  dwelt 
amidst  an  affectionate  tenantry,  spending  her  income  where  it 
was  raised,  diffusing  her  charities  and  her  blessings  around, 
awaits  now,  with  trembling  heart,  your  verdict.  If  a  verdict 
consigning  her  beloved  son  to  death,  that  heart  will  quickly 
beat  no  more.  Alas !  more  dreadful  still,  six  innocent  children 
will  hear  from  your  lips  whether  they  are  to  be  stripped  of  an 
inheritance  which  has  descended  in  this  family  for  ages — 
whether  they  are  to  be  driven,  fatherless  and  beggared,  upon 
the  world  by  the  rigour  of  a  barbarous  and  cruel  law — whether 
they  are  to  be  restored  to  peace  and  joy,  or  plunged  into  the 
uttermost  depths  of  black  despair.  There  is  another  who 
clings  to  hope — may  it  be  blessed  in  you.  Her  life's  blood 
would  she  gladly  shed  to  save  the  object  of  her  youthful  affec- 
tion. You  will  not  consign  her  to  an  untimely  grave  ?  In  a 
case  of  doubt,  at  the  very  worst,  let  a  father's  pity  be  awakened 
— a  husband's  love  be  moved.  Let  Justice  be  administered,  but 
justice  in  Mercy.  In  no  pitiful  strains  do  I  seek  compassion  for 
my  client,  even  in  the  case  of  blood.  I  ask  it  solemnly,  in  the 
spirit  of  our  free  Constitution — in  accordance  with  the  rooted 
principles  of  our  Common  Law.  When  the  Sovereign  seals, 
by  her  coronation  oath,  the  great  compact  between  the  People 
and  the  Crown,  she  swears  to  execute,  in  all  her  Judgments, 
Justice  in  mercy.  That  same  Justice  you  administer — no 
rigorous,  remorseless,  sanguinary  code,  but  Justice  in  mercy. 
Where,  as  here,  the  crime  consists  in  the  intent  of  the  heart, 
and  you  can  believe  the  intent  not  treasonable,  or  even  doubtful, 
then,  by  the  solemn  obligation  even  of  coldest  duty,  you  should 
yield  to  mercy.  In  nothing,  though  at  an  immeasurable  distance 
stilly  do  men  on  earth  so  nearly  approach  the  attributes  of  the 
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Almighty  as  in  the  administration  of  Justice.  Divine  Justice 
will  be  tempered  with  mercy,  or  dismal  will  be  our  fate.  As 
you  hope  for  mercy  from  the  Great  Judg^e,  grant  it  this  day. 
The  fearful  issues  of  life  and  death  are  in  your  hands— do 
Justice  in  mercy.  The  last  faint  murmur  on  your  quivering 
lips  will  be  for  mercy  ere  the  immortal  spirit  will  take  its  flight 
to,  I  trust,  a  better  and  a  brighter  world." 

The  case,  however,  was  too  plain  to  admit  of  doubt, 
the  prisoner  was  found  guilty,  and  the  terrible  sentence 
awaiting  one  convicted  of  high  treason  was  pronounced  but 
subsequently  changed  into  exile,  and  from  this  Mr.  O'Brien 
was,  after  some .  years,  released.  He  died  tranquilly  in 
the  land  of  his  birth. 

We  might  considerably  enlarge  this  memoir  if  we 
extended  our  references  to  the  achievements  of  Mr.  White- 
side at  the  Bar.  Thus  his  masterly  address  to  the  Jurj^ 
in  the  case  of  the  lady  claiming  to  be  the  Hon.  Mrs. 
Yelverton  was  universally  allowed  to  be  one  of  the  most 
splendid  addresses  to  a  Jury  which  ever  fell  from  mortal 
lips,  and  which  we  were  told  he  delivered  under  very 
adverse  circumstances,  having  sat  up  all  the  previous  night 
by  the  bedside  of  his  beloved  wife,  then  alarmingly  ill.* 
Both  at  the  Bar  and  in  Parliament  his  manner  was  very 
dramatic,  while  in  social  life  he  was  joyous  and  amusing. 
He  possessed  a  fund  of  anecdote  which  he  told  so  as  to 
render  him  a  charming  companion.  He  ever  loved  the 
society  of  youth,  and  promoted  the  College  Historical 
Society,  and  several  religious  and  literary  societies  in 
Dublin  connected  with  the  Church.  At  one  of  these,  the 
Young  Men's  Christian  Association,  he  delivered  his 
Lectures,  since  published,  on  "  The  Life  and  Death  of  the 
Irish  Parliament." 

We  have  now  to  trace  Mr.  Whiteside's  career  on  a 
different  stage  from  that  on  which  he  had  gained  renown 
hitherto ;  we  have  to  change  the  Forum  for  the  Senate, 

•  Mrs.  Whiteside  was  Miss  Napier,  of  Belfast,  sister  of  The  Right  Hon. 
Sir  Joseph  Napier,  Bart.,  an  accomplished  and  attractive  lady. 
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the  Bar  for  the  House  of  Commons.  In  1851,  James 
Whiteside,  Q.C.,  was  elected  Member  for  the  Borough 
of  Enniskiilen.  The  representative  of  a  Protestant  Con- 
stituency, Mr.  Whiteside  was  not  long  in  showing  he  was 
well  qualified  to  represent  extreme  opinions  and  Ascendancy 
feelings.  The  Ecclesiastical  Titles  Bill  was  before  Par- 
liament, and  on  the  15th  of  May,  185 1,  Mr.  Whiteside 
made  a  violent  speech  in  support  of  its  provisions : — 

"The  question  was  one,"  he  said,  **  in  which  the  constituency 
he  represented,  and  the  Protestant  inhabitants  generally  of  the 
flourishing  province  to  which  he  belonged,  took  a  deep  interest. 
He  regretted  having  to  refer  to  Irish  politics  or  Irish  history. 
There  was  little  in  either  to  invite  or  to  reward  inquiry,  and  he 
wished,  in  Lord  Coke's  words,  darkness  might  hide  and 
oblivion  bury  it.  He  attacked  Cardinal  Wiseman  for  his 
Letter  Apostolic,  and  Archbishop  Cullen  for  the  Synod  of 
Thurles ;  and  while  they  had  the  one  in  England,  and  the  other 
in  Ireland,  it  was  vain  to  hope  that  religious  peace  would  be 
preserved  in  either  country.  He  blamed  all  who  took  part  in 
the  opening  of  the  Synod ;  and  while  he  praised  the  Viceroy, 
the  Earl  of  Clarendon,  for  a  severe  commentary  upon  the 
protest  issued  by  the  Roman  Catholic  Prelates  against  the 
Queen's  Colleges,  he  condemned  the  Lord- Lieutenant  for 
acknowledging  an  Address  signed  by  John,  Archbishop  of 
Tuam,  and  John,  Bishop  of  Clonfert.* 

When  questions  relating  to  Law  Reform  in  Ireland 
came  before  the  House,  Mr.  Whiteside  usually  took  part 
in  the  discussion,  and  where  political  feelings  did  not  warp 
his  views,  he  spoke  admirably.  On  the  8th  of  July,  1851, 
the  Civil  Bill  Courts  of  Ireland  Bill  was  before  the  House, 
and  he  referred  to  the  principle  upon  which  the  new 
County  Courts  in  England  had  been  established — that  of 
uniformity ;  but  the  Local  Courts  in  Ireland  had  been 
called  schools  of  perjury.  He  wished  all  the  Local  Courts 
in  Ireland  were  abolished,  and  the  Law  in  both  countries 
assimilated.  He  also  wished  the  Judges  in  the  proposed 
Courts  should  be  selected  for  their  own  merits,  irrespective 

*  Hansard,  P.D.,  vol.  cxvi..  Appendix. 
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of  political  or  family  influences,  and  thereby  secure  the 
due  administration  of  the  Law  by  placing  it  in  the  hands 
of  learned  and  properly  qualified  persons.*  Also,  when, 
on  the  23rd  of  July,  in  the  same  year,  the  Criminal  Law 
Improvement  Bill  was  brought  forward,  he  supported  it 
as  one  required  by  the  state  of  the  law,  by  the  opinion 
of  the  public,  and  the  spirit  of  the  age.  What,  he  said, 
must  the  House  think  of  an  English  Judge  deliberately 
telling  a  Jury  that  when  a  person  was  charged  with  stealing 
a  duck,  and  it  turned  out  to  be  a  drake,  the  offender  was  to 
be  acquitted ;  or,  that  a  man  charged  with  stealing  a  pair 
of  stockings  was  to  be  acquitted  because  the  stockings 
proved  to  be  odd  ones  ?  He  supported  the  Bill  because  it 
struck  at  the  root  of  abuses  which  had  long  disgraced  the 
administration  of  justice. 

When  Sir  William  Somerville  brought  forward  a  Bill 
to  amend  the  Reform  Bill  by  extending  the  franchise  in 
Ireland,  Mr.  Whiteside  resisted  it  on  the  ground  that  it 
would  transfer  political  power  to  those  who  were  dis- 
qualified  from  exercising  it.t 

When  the  Earl  of  Derby  became  Prime  Minister  in  1852,. 
the  Earl  of  Eglinton,  of  tournament  renown,  became  Lord- 
Lieutenant  of  Ireland,  with  F.  Blackbume  as  Lord  Chan- 
cellor, the  Right  Hon.  Joseph  Napier  as  Attorney,  and  Mr. 
Whiteside,  brother-in-law  of  Mr.  Napier,  as  Solicitor- 
General.  He  was  re-elected  for  Enniskillen,  and  continued 
to  give  a  large  share  of  his  time  and  attention  to  Parlia- 
mentary duties.  The  volumes  of  Hansard  bear  frequent 
testimony  to  his  diligence  and  ability.  On  the  19th  of 
November,  1852,  he  brought  in  a  Bill  to  amend  the  Proce- 
dure in  the  Courts  of  Common  Law  in  Ireland.  In  the 
course  of  a  very  admirable  speech,  in  which  he  showed  the 
evils  which  existed,  and  the  remedies  he  proposed,  he 
mentioned  his  desire  to  abolish  all  distinctions  as  to  forms 
of  action.    There  were  eight  or  nine  different  forms  of  action, 

«  Hansard,  P.D.,  vol.  cxviii.,  p.  343,  Id.,  p.  1373,     +  Hansard,  P.D.,  cxix.,  p.  521, 
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the  value  of  retaining  which,  he  said,  would  be  discovered 
from  the  recollection  of  the  great  case  of  the  squib.    A  party 
at  a  fair  fired  oflf  a  squib,  it  fell  on  some  gingerbread ;  another 
party,  near  at  hand,  took  it  up  and  threw  it  at  a  third ;  it 
struck  him  in  the  eye,  and  he  lost  his  sight.    He  brought  his 
action  of  trespass  against  the  party  who  fired  the  squib- 
The  Jury  gave  him  a  verdict  for  damages,   but  a  great 
question  arose  on  the  form  of  action,  whether  it  was  tres- 
pass vi  et  armisy  or  trespass  on   the   case.     This  was  an 
English  case;   he  would  give  an   Irish  one  of  the  same 
nature.    A  priest  was  travelling  outside  a  stage-coach;   a 
race  took  place  between  that  and  a  rival  coach,  and  the 
horses  ran  away.    The  priest  was  alarmed ;   he  threw  him- 
self off  the  coach,   and  broke   his    leg.     He  brought   his 
action  for  the  injury,  but  the  pleader,  unluckily,  called  it 
by  a  wrong  name — he  called  it  trespass.     It  was  argued 
that  it  was  a  work  of  necessity,  that  the  priest  threw  him- 
self off  to  save  his  life.     On  the  other  hand  it  was  said, 
he  had  not  been  struck,  that  the  act  was  his  own  ;   and  he 
lost  not  only  his  leg,  but  his  damages  also.*     Leave  was 
granted,   and   Mr.   Hume  heartily  thanked  the   Solicitor- 
General  for  Ireland  for  introducing  this  important  measure. 
In  December,  1852,  the  Derby  Government  resigned,  and 
Mr.  Whiteside  ceased  to  be  Solicitor-General  for  Ireland. 
He  was,  however.  Member  for  Enniskillen,  and  during  the 
Session  of  1853,  supported  strongly  the  Church  of  which 
he  was  a  member.     On  the  debate  on  Maynooth,  on  the 
2nd  of  March,  1852,  he  tried  hard  to  prove  that  the  Jesuits 
were  the  ruling  body  of  Maynooth  CoUege.t    On  the  dis- 
cussion of  the  Sheriffs  Courts  of  Scotland  Bill,  reference 
being  made  to  the  necessity  of  Irish  Assistant-Barristers 
residing  within  their  counties,  Mr.  Whiteside  said  that  the 
regulation  requiring  their  residence  in  Dublin,  where  many 
of  them  had  large  practice,  led  to  this  result,  that  residing 
in   Dublin,  and  being  frequently  changed  from  county  to 
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county,  prevented  them  making  local  connections  or  acquiring 
local  prejudices,  an  advantage  which  the  House  could  not 
fail  to  appreciate.* 

One  of  his  best  efforts  was  against  the  abolition  of  Kil- 
mainham  Hospital,  established  by  charter  of  Charles  II., 
for  old  Irish  soldiers  who  had  served  faithfully,  t  In  1853 
Mr.  Whiteside  obtained  leave  to  bring  in  a  Bill  "  to  facilitate 
the  Sale,  Partition,  and  Exchange  of  Land  by  the  Court  of 
Chancery  in  Ireland,  and  the  recovery  of  Monies  secured 
by  Recognizances  in  Chancery."  In  doing  so,  "  he  called 
attention  to  the  Encumbered  Estates'  Court  being  presided 
over  by  Baron  Richards,  who  was  therefore  often  absent 
from  the  Court  of  Exchequer,  prevented  from  going  Circuit, 
or  attending  the  Central  Criminal  Court.  He  trusted  such 
a  state  of  things  would  not  be  permanent,  or  drawn  into  a 
precedent,  for  it  was  contrary  to  the  Constitution  that  the 
Judges  of  the  Realm  should  have  anything  to  hope  or  fear 
from  the  Government  of  the  day."J  When  Mr.  Moore,  on 
the  31st  May,  1853,  moved  for  a  Select  Committee  to  inquire 
into  the  Ecclesiastical  Revenues  of  Ireland,  with  a  view  to 
ascertaining  how  far  they  were  applicable  to  the  benefit  of 
the  Irish  people,  Mr.  Whiteside  made  a  most  elaborate 
defence  of  the  Established  Church.  He  said,  "  Mr.  Moore 
panted  for  religious  equality,  but  when  they  struck  down  the 
Protestant  bulwark  in  Ireland,  they  would  transfer  these 
funds  to  the  Roman  Catholic  •  Church,  in  order  to  extirpate 
Protestantism  from  Ireland,  and  with  it  the  element  of  its 
civilization,  the  element  of  our  power,  the  element  of  our 
prosperity,  and  the  element  of  our  greatness."§ 

On  the  4th  April,  1854,  Mr.  Fagan,  M.P.  for  Cork,  moved 
for  leave  to  bring  in  a  Bill  to  open  the  honours,  degrees, 
and  emoluments^  previously  monopolised  by  the  University 
of  Dublin  to  persons  of  all  religious  denominations,  which 
was  seconded  by  Mr.  Hume.     The  motion  was  strongly  re- 

*  Hansard  P.D.,  vol.  cxxiv.,  p.  1300.         f  Id,  X070. 
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sisted  by   Mr.   Whiteside,   as    tending  to   confiscate    the 
property   of  the   University.*     When   Lord  John  Russell 
moved  the  second  reading  of  the  Oaths  Bill,  on  25th  May, 
1854,  Mr.  Whitehead  made  a  most  vehement  and  eneri^etic 
speech  against  the  measure.     He  contended  that  JeWs  ought 
not   to   be  allowed  the  privileges  of  Christians.     If  Prime 
Ministers  they  might  dispose  of  the  bishoprics  of  the  Protes- 
tant Church  ;  if  Lord  Chancellors  of  the  livings  ;  if  judges 
of  the  Ecclesiastical  Courts,  they  might  sit  in  judgment  and 
decide  against  Christians.     His  objection  was  that  according 
to  his  reading  of  the  Constitution  of  this  country,  Christi- 
anity was  the  law,  and  the  law  was  Christianity.     He  could 
not  yield  up  what  he  was  taught  by  the  wisdom  of  For- 
tescue,  by  the  learning  of  Coke,  by  the  deep  thought  of 
Hale.t     Mr.  Whiteside  steadily  opposed  the  introduction 
of  the  Ballot,  on  the  ground  that  the  franchise  was  in  the 
nature  of  a  trust,  to  be  exercised  for  the  use  and  benefit  of 
the  community  at  large,  and  should  therefore  be  exercised 
openly  and  aboveboard.     When  the  subject  of  Legislation 
for  Ireland  was  before  the  House  of  Commons,  on  the  2nd 
of  March,  1855,  Mr.  Whiteside  complained  that  every  Irish 
Member  was  kept   in  a  state   of  doubt,  uncertainty,  and 
inextricable   confusion  with  respect  to  what  was  to  take 
place,  or  what  the  Government  intended  to  do  for  Ireland. J 
When  the  Bill  to  allow  a  widower  to  marry  his  deceased 
wife's  sister  was  discussed,  on  the  25th  of  April,  1855,  Mr. 
Whiteside  spoke  against  the  propriety  of  such  a  marriage, 
quoting  from  the  writings  of  the  Rev.  R.  C.  Jenkins  and 
Philo-Judaeus,  as  also  a  very  profound  and  lucid  speech 
from  Lord  Campbell,  against  these  marriages.     He  intro- 
duced the  details  of  his  Court  of  Chancery  (Ireland)  Juris- 
diction Bill  for  second  reading  on  the  3rd  of  May,  1^55^ 
and   entered    very    fully  into  the   state  of   the   Court   of 
Chancery  in  Ireland,  and  thp  various  attempts  at  reform  in 

•  Hansard  P.D.,  p.  498. 
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that  Court.  The  first  was  in  1819,  which  by  greatly  reduc- 
ing the  fees,  largely  increased  the  business.  Next  came  the 
abolition  of  the  Six  Clerks.  While  Lord  St.  Leonards  was 
Chancellor  in  Ireland,  the  warrant  or  summons  system  was 
abolished.  He  proposed  to  abolish  the  Masters'  Office 
altogether,  and  appoint  a  Vice-Chancellor  in  their  places, 
with  the  same  power  as  the  Vice-Chancellor  possessed  in 
England.  His  measure  was  resisted  by  the  then  Solicitor- 
General  for  Ireland  (J.  D.  Fitzgerald)  in  a  tone  characterised 
as  one  of  great  bitterness  and  sarcasm.  The  Attorney- 
General  for  Ireland  having  also  disapproved  of  the  measure, 
Mr.  Whiteside  said,  when  replying,  "As  to  the  hon.  and 
learned  Attorney-General  for  Ireland  he  has  spoken  in  a 
style  of  eloquence  which  was  peculiar  to  him.  He  was  not 
aware  that  he  incurred  that  attack  upon  him  by  meddling 
with  the  character  of  the  hon.  and  learned  gentleman; 
indeed,  it  was  about  the  last  thing  he  wished  to  meddle 
with,  and  his  acquaintance  with  the  hon.  and  learned 
gentleman,  whether  at  the  Bar  or  in  that  House,  was  so 
slight  he  did  not  know  that  he  had  any  right  to  do  so."* 

On  the  28th  of  April,  1856,  Mr.  Whiteside  made  a  power- 
ful onslaught  on  the  conduct  of  the  Government  during  the 
Crimean  War.  He  moved,  "  That  whilst  this  House  feels 
it  to  be  its  duty  to  express  its  admiration  for  the  gallantry 
of  the  Turkish  soldiery,  and  of  the  devotion  of  British 
officers  at  the  siege  of  Kars,  it  feels  it  to  be  equally  a  duty 
to  express  its  conviction  that  the  capitulation  of  that 
fortress,  and  the  surrender  of  the  army  which  defended  it, 
thereby  endangering  the  safety  of  the  Asiatic  Provinces  of 
Turkey,  were  in  a  great  measure  owing  to  the  want  of  fore- 
sight and  energy  on  the  part  of  Her  Majesty's  Administra- 
tion." His  speech  on  this  occasion  exhibited  his  peculiar 
power.  It  was  forcible  and  eloquent,  showing  great  care 
in  its  preparation,  and  delivered  with  his  usual  fervid 
vehemence.     It   opened  up  the  whole  history  of  Russian 

*  Hansard  P.D.,  vol.  cxxxvni.,  p.  88. 
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policy  and  Russian  aggression.  The  Attorney-General  for 
England  replied  in  defence  of  the  policy  of  the  Govern- 
ment.* 

Mr.  Whiteside  supported  the  Appellate  Jurisdiction  of  the 
House  of  Lords  Bill  in  a  very  able  speech,  which  discussed 
the  principles  of  Appeals,  on  the  7th  of  June,  1856 ;  and 
when  the  Court  of  Appeal  in  Chancery  (Ireland)  Bill  was 
in  Committee,  strongly  recommended  that  ex-Chancellor 
Blackbume,  one  of  the  ablest  men  in  Ireland,  then  in  receipt 
of  a  pension  of  3^4,000  a-year,  should  be  the  first  Judge  of 
the  Court  of  Appeal.  This  was  ultimately  carried  out. 
He  recommended  interference  by  Government  in  the  affairs 
of  Italy  during  the  debate  on  Lord  John  Russell's  motion 
for  an  Address  to  the  Queen  on  that  subject,  on  the  14th  of 
July,  1856.  He  supported  the  expulsion  of  James  Sadleir 
from  the  House  of  Commons  in  a  humorous  speech,  on  the 
i6th  of  February,  1857.  During  the  debate,  which  took 
place  on  the  27th  of  July,  1857,  when  Mr.  Disraeli  moved  for 
papers  relative  to  the  state  of  the  Bengal  Army  and  copy 
of  a  Report  on  that  Army,  drawn  up  by  Sir  Charles  Napier 
and  transmitted  to  the  Duke  of  Wellington,  Mr.  Whiteside 
made  a  very  powerful  speech  in  support  of  the  motion.  He 
went  very  fully  into  the  affairs  of  our  Eastern  Empire,  and 
seemed  perfectly  conversant  with  the  military  operations 
which  had  taken  place.  His  speech  will  throw  considerable 
light  upon  the  conduct  pursued  towards  that  vast  Empire.t 
But  another  opportunity  some  time  afterwards  again  called 
forth  Mr.  Whiteside's  oratory  in  respect  to  the  Indian  Empire. 
On  the  I2th  of  February,  1858,  Lord  Palmerston  brought 
forward  his  measure  for  transferring  the  Government  of 
India  from  the  East  India  Compay  to  the  British  Govern- 
ment. He  made  out  a  strong  case  for  the  proposed  change, 
but  it  involved  questions  of  such  magnitude  that  it  required 
a  thorough  examination  and  the  fullest  discussion,  and, 
accordingly,   all  the  great  intellects  of   the   House  were 
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stirred.  One  of  the  best  debates  of  modem  times  ensued. 
Mr.  Whiteside  spoke  on  the  second  night,  on  the  15th  of 
February.  He  disapproved  of  the  proposed  change,  and 
appealed  to  the  sense  of  the  House,  whether  it  was  a  safe 
thing  to  pass  this  Bill.  "  Remember,"  he  said  in  conclud- 
ing, **  how  infinitely  more  easy  it  is,  even  on  the  showing  of 
the  noble  Lord,  to  destroy  than  to  create.  It  is  a  law  of 
the  Almighty  that  while  the  work  of  construction  is  difficult 
and  slow,  the  work  of  destruction  is  easy  and  rapid.  The 
skill  of  the  architect,  the  labour  of  an  age,  will  erect  the 
majestic  edifice;  a  labourer  with  his  pickaxe  will  speedily 
destroy  its  proportions  and  deface  its  beauty.  This  building 
still  stands — it  has  stood  the  test  of  time.  Let  us  strengthen 
its  foundations,  enlarge  its  basis,  and  improve  its  structure 
if  we  can.  But  I  implore  you,  while  it  is  yet  time,  to  stay 
your  hands,  and  do  not,  upon  such  arguments  as  you  have 
heard,  overthrow  the  edifice."* 

A  change  of  Government  took  place  in  1858.  The  late 
Earl  of  Derby  was  Premier,  and  he  appointed  the  able 
supporter  of  his  policy,  Mr.  Whiteside,  Attorney-General 
for  Ireland.  No  more  thorough  partisan  could  be  found, 
and  all  the  measures  which  Lord  Derby's  administration 
brought  forward  in  the  House  of  Commons,  found  in  him 
an  intrepid,  faithful,  and  vehement  ally.  The  legal  business 
of  his  high  office  was  in  safe  hands.  He  disposed  of  the 
criminal  business  of  the  country  in  a  most  satisfactory  way. 

On  the  24th  of  February,  1859,  the  Right  Hon.  J.  D. 
Fitzgerald  moved  that  the  House  be  resolved  into  a  Com- 
mittee to  consider  the  Catholic  Emancipation  Act,  10  Geo. 
IV.,  c.  7.,  in  relation  to  the  Oath  thereby  required  to  be 
taken,  instead  of  the  Oaths  of  Allegiance,  Supremacy,  and 
Abjuration.  He  contended  that  Roman  Catholics  had  a 
right  to  be  placed  on  terms  of  perfect  equality  with  their 
fellow-subjects.  Mr.  Whiteside,  the  Attorney-General  for 
Ireland,  resisted  the  motion.   He  said,  "  This  Oath  contained 
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in  the  Act  was  accepted  by  the  great  leaders  of  the  Roman 
Catholic  party,  it  was  applauded  by  the  Roman  Catholic 
bishops,  and  had  been  recognised  by  the  Roman  Catholic 
gentlemen  from  1829,  ^  period  of  thirty  years.  He  trusted 
it  would  not  be  disturbed  now  by  those  who  wished  to 
preserve  religious  peace  and  tranquillity  in  the  country. ""^ 
Another  of  the  Irish  Attomey-Generars  orations  was  de- 
livered on  the  2nd  of  March,  1859,  when  the  Representation 
of  the  People  Bill  was  discussed. 

At  the  General  Election  of  1859  the  Attorney-General, 
who  hitherto  had  been  constant  to  Enniskillen,  was  returned 
by  the  University  of  Dublin,  together  with  Mr.  Lefroy. 

On  the  30th  of  June,  1859,  Mr.  Whiteside  introduced 
to  the  House  of  Commons  the  first  series  of  Bills  he 
prepared  in  order  to  consolidate  and  amend  the  Criminal 
Statute  Law  of  England  and  Ireland.  In  doing  so  he 
entered,  with  considerable  details,  upon  the  subject,  and 
contended  **that  whatever  measures  concerned  the  liberties 
and  lives  of  the  people  of  the  United  Kingdom  must 
always  be  of  paramount  importance  in  that  House." 
When  Sir  William  Somerville,  on  the  5th  of  July,  1859, 
introduced  his  Bill  to  amend  the  loth  Geo.  IV.,  ch.  7,  and 
sought  to  allow  Roman  Catholics  to  hold  the  office  of  Lord 
Chancellor  of  Ireland,  Mr.  Whiteside  spoke  most  ener- 
getically  against  the  Bill.  He  contended  that  **  Catholics 
should  not  be  Lord  Chancellors,  as  the  Irish  Chancellors 
appointed  to  Protestant  livings,  and  also  exercised  regal 
authority,  being  Lords  Justices  in  the  absence  from  Ireland 
of  the  Lord  Lieutenants.  Also,  when  questions  of 
doctrine  arose  the  Lord  Chancellors  of  Ireland  selected 
the  Judges  who  were  to  decide  upon  these  doctrines. 
Then  the  Lord  Chancellor  was  an  ex  officio  Member  of  the 
Ecclesiastical  Commission,  and  thus  shared  in  the  control 
of  the  property  of  the  Established  Church. "t  In  reply, 
Mr.    Gladstone   showed   **  that   all   the  Church   patronage 
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vested  in  the  Lord  Chancellor  of  Ireland  was  a  vote  he 
shared,  m  common  with  five  or  six  others,  to  two  livings  in 
the  City  of  Dublin,  and  that  the  exercise  of  this  vote 
would  be  provided  for  by  a  clause  in  the  Bill ;  the  ex  officio 
Membership  of  the  Ecclesiastical  Commission  did  not 
refer  to  any  official,  but  only  to  such  as  were  Members  of 
the  United  Churches  of  England  and  Ireland ;  and  with 
respect  to  the  Chancellor  being  a  Lord  Justice,  the  Bill 
provided  against  a  Roman  Catholic  Chancellor  holding 
such  an  office."  When  the  subject  of  Mixed  Education  in 
Ireland  was  brought  forward  in  July,  1859,  by  Mr.  Hennessy, 
Mr.  Whiteside  spoke  at  considerable  length  upon  the 
subject,  and  in  favour  of  denominational  grants.* 

This  able  and  distinguished  Irishman  was  never  wanting 
when  the  just  claims  of  his  countrymen  to  distinctions  or 
rewards  came  before  ParUament.  In  March,  i860,  Sir 
Francis  Baring  argued  upon  the  propriety  of  giving  some 
substantial  reward  to  Captain  McClintock,  R.N.,  and  the 
crew  of  the  ship  Fox,  which  discovered  the  fate  of  Sir  John 
Franklin.  He  was  ably  supported  by  Mr.  Whiteside,  in 
consequence  of  the  interest  he  had  always  taken  in  the 
fate  of  Sir  John  Franklin,  and  of  his  personal  friendship 
with  the  gallant  Commander  of  the  Fox.  Having  described 
briefly  the  voyage  of  the  Fox^  Mr.  Whiteside  said,  "The 
last  Arctic  Voyage  had  called  forth  qualities,  and  he 
excepted  none  of  the  twenty-five  men  who  formed  the  crew 
of  the  Fox^  of  a  higher  nature  than  were  displayed  on  the 
battle-field.  The  soldier  had  a  quick  death,  or  a  joyful 
victory;  but  there  was  a  more  enduring  spirit,  and  a 
loftier  resolution,  and  nobler  qualities  of  mind  and  body 
required,  successfully  to  conduct  such  an  enterprise  as  this, 
than  were  required  for  the  field  of  battle."  t 

The  steam  communication  between  Galway  and  America, 
so  calculated  to  foster  and  promote  Irish  commercial  enter- 

•  Hansard  P.D.,  vol.  civ.,  p.  agi. 
f  Hansard  P.D.,  vol.  dvi.,  p.  315 1.    Id,,  p.  1623. 
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prise,  was  ably  supported  by  Mr.  Whiteside  in  the  House  of 
Commons.  On  the  gth  of  August,  i860,  he  referred  to  the 
great  numbers  of  Irish  bom,  or  of  Irish  descent,  who  were 
in  the  United  Sfates,  at  least  4,000,000.  He  believed  that 
great  trade  was  sure  to  flow,  and  that  great  advantages,  not 
only  to  Ireland,  but  to  Scotland,  would  result  from  these 
Transatlantic  packets.  He  argued  that  if  the  mail  contract 
then  about  being  discontinued  was  confirmed,  and  judiciously 
acted  upon,  it  would  be  admitted  in  after  years  that  a  more 
wise,  beneficent,  and  valuable  improvement  was  never  made 
than  the  speedy  communication  proposed  between  Galway 
and  the  opposite  coast  of  the  Atlantic*  Unfortunately  the 
company  ultimately  fell  to  the  ground. 

When,  on  the  14th  May,  1861,  Sir  Hugh  Cairns  moved 
for  a  Select  Committee  to  inquire  into  the  law  affecting  the 
contracting  and  celebrating  marriages  in  Ireland,  Mr. 
Whiteside  said  "  there  had  never  been  any  genuine  law  of 
marriage  in  Ireland.  When  they  looked  to  history  they 
found  that  marriage  was  always  connected  with  Christianity, 
and  the  Saxons,  besides  the  custom  of  having  the  priest  to 
bless  the  union,  took  the  precaution  of  having  part  of  the 
ceremony  at  the  Church  door.     It  was  Chaucer  who  wrote 

**  A  woman  she  was  the  most  discrete  alive, 
Husbands  at  Church-doore  had  she  had  five." 

This  was  done  that  the  neighbours  might  see  her  face,  that 
no  pretender  should  be  put  forward  afterwards,  and  that  she 
should  have  dower  if  she  outlived  her  husband.  He  referred 
to  the  Act  passed  by  the  Irish  Pairliament  which  rendered  a 
marriage  between  a  Catholic  and  a  Protestant  void  if  the 
Protestant  within  a  year  before  the  marriage  had  professed 
himself  to  be  a  Protestant.t  During  the  debate  on  the  third 
reading  of  the  Church  Rates  Abolition  Bill,  on  the  19th  of 
June,  1861,  Mr.  Whiteside  delivered  a  very  sarcastic  speech* 
He  ridiculed  the  tone  of  several  of  the  previous  speakers, 

•  Hansard  P.D.,  vol.  dx.,  p.  1018.   f  Hansard  P.D.,  vol.  clxii.,  p.  2060. 
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who,  he  said,  spoke  one  way  and  voted  another.  He 
quoted,  at  the  conclusion  of  his  speech,  from  Southey's 
"Book  of  the  Church,"  the  following  extract : — "  From  the 
time  of  the  Revolution  the  Church  of  England  has  partaken 
of  the  stability  and  security  of  the  State.  We  owe  to  it  our 
moral  and  intellectual  character  as  a  nation,  much  of  our 
private  happiness,  much  of  our  public  strength.  Whatever 
would  weaken  it,  would  in  the  same  degree,  injure  our 
common  weal ;  whatever  should  overthrow  it  would,  in  sure 
and  immediate  consequence,  bring  down  the  goodly  fabric 
of  that  Constitution  whereof  it  is  a  constituent  and  necessary 
part.  If  the  friends  of  the  Constitution  understand  this  as 
clearly,  as  its  enemies,  and  act  upon  it  as  consistently,  and 
as  actively,  then  will  the  Church  and  State  be  safe,  and  with 
them  the  liberty  and  prosperity  of  our  country."* 

Colonel  Dunne  brought  forward  a  motion  to  inquire  into 
the  condition  of  Ireland,  on  the  12th  of  June,  1863.  Mr. 
Whiteside  made  an  excellent  speech  supporting  it.  He 
showed  the  depressed  state  of  the  country,  the  great 
decline  in  agricultural  produce — in  oats,  wheat,  potatoes, 
and  live  stock ;  the  population  had  materially  diminished, 
and  an  inquiry  into  the  causes  was  called  for.t  The 
vast  range  of  subjects  on  which  Mr.  Whiteside  addressed 
the  House  can  alone  be  found  in  the  volumes  of  Hansard. 
The  bombardment  of  Kagosima,  Japan,  caused  a  veiy 
important  debate  in  the  House  of  Commons  on  the  9th  of 
July,  1864,  and  Mr.  Whiteside  delivered  a  very  amusing 
and  instructive  speech  in  reply  to  the  English  Attorney- 
General,  Sir  R.  Palmer.  When  the  Right  Hon.  Thomas 
0*Hagan,  Attorney-General  for  Ireland,  introduced  his  Court 
of  Chancery  (Ireland)  Bill,  on  the  25th  of  April,  1864, 
Mr.  Whiteside  strongly  opposed  the  passing  of  the  measure. 
Having  complained  of  the  conduct  of  the  Attorney-General 
with  respect  to  hurrying  this  Bill  through  Committee,  the 
Attorney-General  in  reply  said,  "  He  had  listened  to  the 
♦  Hansard  P.D.,  vol.  clxiii.,  p.  1322.       f  Hansard  P.D.,  vol.  clxxi.,  p.  851. 
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extraordinary  performance  of  the  Member  for  the  University 
of  Dublin  with  very  considerable  amazement.  He  had 
never  doubted  his  hon.  and  learned  friend's  powers,  but 
here  the  hon.  and  learned  member  had  occupied,  he  would 
with  all  respect  say  abused,  the  patience  of  the  Committee 
for  two  hours  and  a  half,  with  a  speech  which  had  about  as 
much  to  do  with  the  motion  as  the  affairs  of  Kamstchatka 
or  the  Great  Mogul.  Even  the  authority  of  the  Chairman 
could  not  restrain  his  eloquence ;  for,  although  he  had  given 
notice  of  a  motion  which  the  Chairman  told  him  he  could 
not  move,  he  had  continued  to  speak  upon  it  for  an  hour- 
When  the  hon.  Member  for  Mallow  left  the  House,  in 
rushed  Mr.  Whiteside  in  the  fine  frenzy  that  so  well  became 
him,  and  was  so  usual  with  him,  and  made  a  charge  against 
him.  He  (Mr.  O'Hagan)  could  only  say  that  he  brought  in 
this  Bill  on  his  own  responsibility.  He  believed  it  was 
for  the  public  interest  that  it  should  be  carried.  If  it  was 
not  carried  it  would  not  be  his  fault,  and  he  left  the  respon- 
sibility on  those  who  chose  to  accept  it."* 

The  Opposition  having  defeated  this  Bill,  and  another  like 
Bill  having  been  introduced  by  the  Attorney-General  for 
England,  Mr.  Whiteside  was  not  long  in  proposing  a  Bill 
on  the  same  subject,  and  on  the  i6th  of  February,  1865, 
moved  that  leave  be  given  to  bring  in  a  Bill  to  alter  the 
Constitution,  and  amend  the  Practice  and  course  of  Pro- 
cedure in  the  High  Court  of  Chancery  in  Ireland.  On  the 
20th  of  June,  1865,  he  spoke  upon  The  O'Donoghue's 
motion  upon  University  Education  in  Ireland,  and  con- 
trasted the  conduct  of  some  of  the  former  prelates  of  the 
Roman  Catholic  Church  in  that  country,  with  the  strong 
Ultramontane  opinions  of  those  of  the  present  day.  He 
contended  there  was  no  need  for  a  Catholic  University  in 
Ireland,  and  seemed  to  approve  of  the  Queen's  Colleges. 
Mr.  Monsell,  who  replied  to  him,  observed  upon  the  altered 
tone  of  the  Member  for  the  University  of  Dublin,  who,  he 

,    •  Hansard  P.D.,  vol.  dxxvi.,  p.  28. 
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said,  "  had  over  and  over  again  argued  against  mixed  edu- 
cation." To  this  Mr.  Whiteside  replied,  "that  was  a 
mistake." 

On  the  nth  of  May,  1866,  the  state  of  the  Irish  Bench 
was  brought  before  Parliament  by  Mr.  Bryan,  with  q)ecial 
reference  to  Chief 'Justice  Lefroy,  who,  he  said,  was  then  92 
years  of  age,  having  been  bom  in  1774,  and  called  to  the 
Bar  in  1797.  He  referred  to  the  case  of  a  man  found  guilty 
of  the  murder  of  Lieutenant  Clutterbuck,  in  which  a  mistake 
was  made  by  the  Chief  Justice  in  charging  the  Jury.  He 
also  alleged  that  when  about  to  pass  sentence  of  death  upon 
the  prisoner  his  Lordship  forgot  the  words  of  the  sentence ; 
and  that  even  when  it  was  written  out  for  him  in  a  large  and 
plain  hand,  the  nonagenarian  Judge  was  unable  to  read  it, 
so  that  the  Attorney-General  had  to  stand  beside  him  on  the 
Bench  and  say  the  words  over  to  him.  He  then  adverted 
to  the  Court  of  Appeal  in  Chancery,  whereof  the  Lord 
Justice  (Blackbume)  was  84  years  old.  Sir  Hugh  Cairns 
and  Mr.  Whiteside  both  spoke  against  the  motion,  and 
Mr.  Whiteside  having  showed  that  the  statement  as  to 
what  took  place  on  the  trial  for  the  murder  of  Lieutenant 
Clutterbuck  was  not  accurate,  the  motion  fell  to  the 
ground.  It  turned  out  very  fortunately  for  Mr.  Whiteside 
that  the  Lord  Chief  Justice  Lefroy  was  able  to  retain  his 
seat  on  the  Bench  until  the  change  of  Government,  then 
impending,  took  place.  During  the  month  of  June,  1866, 
Mr.  Whiteside  spoke  once  on  the  state  of  Europe,  and 
again  on  the  resignation  of  Judge  Longfield  ;  but  the 
Parliament,  which  he  had  so  often  addressed  with  a  force 
and  energy  seldom  surpassed  by  any  other  member,  was 
thenceforward  to  know  him  no  more.  On  the  5th  of  July, 
1866,  Mr.  Gladstone,  Chancellor  of  the  Exchequer,  an- 
nounced the  resignation  of  Ministers,  and  tendered,  in  his 
own  name  and  that  of  his  colleagues,  the  expression  of  their 
gratitude  to  those,  who  with  so. much  zeal  and  so  much 
perseverance,  had  supported  the  Government.     Upon  the 
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advent  of  the  Conservative  Government  to  power,  the 
nonagenarian  Chief  Justice  of  the  Queen's  Bench  resigned, 
and  the  Right  Hon.  James  Whiteside  took  his  place.  He 
soon  obtained  the  reputation  of  a  strictly  Constitutional 
Judge,  and  though  when  political  or  religious  questions 
arose,  as  in  the  O'Keefc  v,  CuUen  litigation,  his  strong  anti- 
Catholic  views  sometimes  appeared,  he  was  respected  by 
the  Bar,  and  cordially  esteemed  by  his  three  Roman 
Catholic  puisne  Judges. 

We  have  now  sketched,  with  considerable  minuteiiess, 
the  career  of  Mr.  Whiteside  at  the  Bar  and  in  Parliament, 
and  need  not  dwell,  at  any  great  length,  upon  his  conduct 
as  a  Judge.  He  had  in  his  Court  for  colleagues,  during  the 
ten  years  he  held  the  chief  place,  very  able  and  eminent 
men.  Judges  O'Brien,  Fitzgerald,  and  Barry ;  and  the  Court 
seldom  differed  in  its  decisions,  a  proof  of  the  competency 
of  the  Bench.  On  Circuit,  as  during  the  sittings  in  bancoy 
the  Chief  Justice  was  always  ready  for  the  dispatch  of 
business,  and  his  manner  to  the  Bar  and  suitors  was  kind 
and  considerate. 

Towards  the  spring  of  the  year  1876  the  health  of  the 
Lord  Chief  Justice  began  to  show  symptoms  of  decline, 
and  his  medical  advisers  considered  rest  indispensable. 
Accordingly  he  abstained  from  going  the  Summer  Circuit,  and 
Serjeant  Armstrong  acted  as  locum  tenens.  The  Chief 
Justice  then  tried  change  of  air,  arid  resided  for  some  time 
at  Brighton.  But  here  his  life  ended  on  Saturday,  the 
25th  of  November,  1876,  when  he  was  in  his  70th  year. 

A  very  unanimous  expression  of  regret  attested  the  public 
sorrow  for  the  distinguished  Irishman.  On  Monday,  the 
27th  of  November,  Mr.  Justice  O'Brien,  the  Senior  Judge 
of  the  Court  of  Queen's  Bench,  Dublin,  in  announcing  the 
adjournment  of  the  Court  in  consequence  of  the  death  of 
the  Chief  Justice,  expressed  in  graceful  terms  his  own  and 
his  colleagues'  grief  for  the  loss  of  their  eminent  chief, 
and  paid  a  fitting  tribute  of  respect  and  regard  "  to  the 
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memory  of  one  of  whose  abilities  and  genius  the  country 
might  well  be  proud,  and  whose  loss  they,  especially, 
had  so  much  reason  to  regret." 

The  remains  of  Chief  Justice  Whiteside  were  laid  in 
Mount  Jerome  Cemetery,  followed  by  a  ccrtige  representa- 
tive  of  every  variety  of  political  and  religious  opinion, 
united  in  this  mark  of  their  attachment  to  his  memory. 


IV.— CURIOSITIES  OF  ENGLISH  LAW. 

No,  I. —  Relief  Against  Penalties  and  Forfeitures. 

XF  Sir  Samuel  Romilly  had  lived  in  these  days  he  might 
"*-  perhaps  have  modified  the  contemptuous  opinion  he 
held  of  the  capacity  of  Lord  Chancellors  in  the  matter 
of  Law  Reform.  Law  Reform  has  of  late  been  in  the 
ascendant.  To  have  **  views  "  on  that  subject  has  now 
become  a  necessary  constituent  element  of  the  complete 
lawyer.  Even  those  treatises  which  only  profess  to  impart 
the  rudiments  of  legal  knowledge  to  the  youthful  student, 
endeavour,  with  a  courageous  disregard  of  the  mere  exigen- 
cies of  examinations,  to  instil  some  notion  of  the  law  not 
only  as  it  is,  but  as  it  ought  to  be.  We  all  dabble  in  Law 
Reform,  from  the  Lord  Chancellor  to  the  Law  Student. 
Whether  even  in  these  days  the  highest  legal  dignitaries 
are  the  most  efficient  law  reformers  is  a  question  that  may 
perhaps  admit  of  doubt,  but  there  can  be  no  doubt  what- 
ever that  Lords  Westbury,  Cairns,  Hatherley,  and  Selbome, 
and  above  all,  Lord  Justice  James,  have  displayed  much 
zeal  in  the  cause  of  Law  Reform.    There  is  indeed  some 
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difference  of  opinion  as  to  whether  the  latest  manifestations 
of  judicial  ^eal  in  that  direction  have  been  altogether  well 
considered,  but  no  one  can  deny  that  the  late  sweeping 
enactments  betoken  a  stirring  of  ideas  in  high  places  that 
to  Lord  Eldon  and  the  worthies  of  fifty  years  ago  would 
have  seemed  nothing  less  than  portentous.  While  the 
Judicature  Acts  have  effected  a  great  revolution  in  matters 
of  practice,  the  changes  in  substantive  law  have  been  few 
and  comparatively  unimportant.  This  is  a  somewhat 
anomalous  state  of  things.  Much  remains  to  be  done  in 
the  latter  department  of  Law  Reform,  and  the  spirit  of  the 
time  would  seem  to  afford  a  favourable  opportunity  for  the 
discussion  of  certain  doctrines  which,  although  established 
on  what  was  once  considered  the  firm  basis  of  a  long  line 
of  decisions,  have,  as  we  venture  to  think,  very  little  except 
their  antiquity  to  recommend  them. 

There  is,  perhaps,  no  part  of  our  judicial  system  which 
has  been  more  often  made  the  subject  of  panegyric  than  the 
jurisdiction  assumed  by  Equity  to  relieve  against  penalties 
and  forfeitures.  If  good  intentions  are  the  only  test  of 
desert,  the  heroic  expedients  resorted  to  by  Equity  in  its 
endeavours  to  enforce  fair  dealing  between  man  and  man 
cannot  be  too  highly  praised.  These  expedients  have, 
however,  been  attended  with  untoward  results,  and  we 
hope  to  show  that  the  Legislature  would  act  wisely  in 
abrogating  the  rule  of  Law,  which  (among  other  evils)  in 
many  cases  hinders  a  person  from  enforcing  a  penalty  he 
has  bargained  for  on  the  breach  of  a  contract.  It  is  well 
known  that  contracts  are  often  enforced  by  the  sanction  of  a 
penalty  disguised  under  the  name  of  "  liquidated  damages," 
but  (as  will  be  shown)  it  is  only  a  certain  class  of  contracts 
which  is  in  practice  capable  of  being  so  enforced,  and  the 
Courts  might  well  be  constrained  to  forego  the  perplexing 
distinction  which  at  present  obtains  between  penalties  and 
liquidated  damages,  and  to  admit  the  broad  principle  that 
contracts  may  be  legally  enforced  by  the  sanction  of  a 
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penalty  on  non-performance.  It  may  be  observed  that  the 
Legislature  is  in  the  habit  of  enforcing  obedience  to  Acts 
of  Parliament  through  the  medium  of  penalties,  and  if  a 
person  may  be  called  upon  to  pay  a  penalty  for  the  com- 
mission of  an  act  of  the  illegality  of  which  he  may  be 
ignorant,  it  is  surely  no  greater  hardship,  at  all  events  in 
the  absence  of  special  circumstances,  that  he  should  be 
called  upon  to  pay  a  penalty  to  which  he  has  purported 
to  subject  himself  by  express  contract.  The  decisions  by 
which  the  law  has  been  settled,  when  taken  separately, 
are,  it  is  true,  sufficiently  plausible,  but  they  are  not  easily 
reconcilable.  The  judicial  instinct  has  contrived,  under 
great  difficulties,  to  preserve  a  certain  semblance  of  justice, 
a  semblance  owing  its  existence  not  to  steady  adherence  to 
the  dictates  of  an  inexorable  logic,  but  on  the  contrary,  to 
the  bold  disregard  of  logic  which  has  enabled  the  Judges 
to  stop  short  in  the  middle  of  any  syllogism  threatening  to 
lead  to  an  inconvenient  conclusion. 

There  is  one  familiar  and  very  instructive  instance  of  a 
decision  that  would  otherwise  have  worked  great  injustice, 
having  been  rendered  innocuous  by  means  of  a  purely 
imaginary  distinction,  namely,  the  provision  for  enforcing 
punctual  pa)niient  of  interest  on  mortgages.  The  law  on 
this  subject  is  stated  for  the  edification  of  Law  Students  by 
Mr.  Joshua  Williams,  in  his  text-book  on  "  Real  Property,** 
as  follows : — '*  A  curious  illustration  of  the  anxiety  of  the 
Court  of  Chancery  to  prevent  any  imposition  being  prac- 
tised by  the  mortgagee  upon  the  mortgagor  occurs  in 
the  following  doctrine :  that,  if  money  be  lent  at  a  given 
rate  of  interest,  with  a  stipulation  that,  on  failure  of  punc- 
tual pa)niient,  such  rate  shall  be  increased,  this  stipulation 
is  held  to  be  void  as  too  great  a  hardship  on  the  mortgagor, 
whereas  the  very  same  effect  may  be  effectually  accom- 
plished by  other  words.  If  the  stipulation  be  that  the 
higher  rate  shall  be  paid,  but  on  punctual  payment  a  lower 
Tate  of  interest  shall  be  accepted,  such  a  stipulation  being 
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for  the  benefit  of  the  mortgagor  is  valid,  and  will  be  allowed 
to  be  enforced."* 

It  may,  we  think,  be  gathered  from  the  above  quotation 
that  Mr.  Joshua  Williams  does  not  regard  this  distinction 
with  any  favour,  and  probably  respect  for  the  Bench  would 
not  have  deterred  him  from  expressing  a  decided  opinion  on 
the  matter  had  he  not  felt  convinced  that  any  comment 
would  be  superfluous. 

We  now  propose  to  take  a  comprehensive  view  of  the 
equitable  doctrines  of  Relief  against  Penalties  and  Forfeit- 
ures, and  in  the  course  of  the  survey  we  shall  point  out 
some  other  legal  "  curiosities  '*  not  unworthy  of  comment. 

Perhaps  the  most  astonishing  "  curiosity"  connected  with 
this  doctrine  is  the  circumstance  that  first  led  to  the  inter- 
ference of  Equity. 

One  of  the  grounds  on  which  Equity  professes  to  exercise 
its  jurisdiction  (notably  in  the  case  of  bonds  and  mortgages) 
rests  on  the  assumption,  which,  if  it  were  not  true,  would  be 
utterly  incredible,  that  persons  are  in  the  habit  of  putting 
their  hands  to  documents  which  do  not  express  their  real 
intention.  Equity  claims  to  construe  written  agreements  not 
according  to  the  plain  meaning  of  the  words,  but  according 
fto  what  it  conceives  ought  to  have  been  the  intention  of 
the  parties.  The  respective  parties  may  have  declared  their 
meaning  in  writing  as  distinctly  as  possible,  but  nevertheless 
Equity,  in  the  exercise  of  its  discretion,  will  not  only  declare 
that  the  parties  must  have  meant  something  quite  different, 
but  will  carry  its  declaration  into  effect  by  obliging  them  to 
act  as  if  they  had,  in  fact,  put  their  hands  to  such  an  agree- 
ment as  it  considers  they  ought  to  have  entered  into.  This 
is  the  Equitable  doctrine  with  regard  to  mortgages.  A 
mortgage  is  a  document  in  which  an  agreement  is  pur- 
ported to  be  entered  into  between  mortgagor  and  mort- 
gagee which  neither  of  them  intends  shall  be  carried  into 

*  Lord  Northington,  in  Stanhope  v.  ManmrSf  2  Eden,  199,  says :  '*  I  never 
.heard  or  could  myself  discover  the  sense  of  this  distinction.*' 
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effect.  In  this  state  of  things  Equity  steps  in  and  says  to 
them,  ''  It  is  clear  neither  of  you  intended  to  enter  into  any 
such  agreement  as  is  exppressed  in  this  document ;  you 
meant  to  enter  into  quite  a  different  agreement,  and  you 
shall  be  held  to  have  executed  that  agreement  instead  of 
the  one  you  did  in  fact  execute."  In  the  case  of  mort- 
gages the  assumption  of  Equity  was  no  more  than  the 
truth.  It  is  notoriously  the  fact  that  in  every  mortgage 
the  parties  purport  to  enter  into  an  agreement  different 
from  the  one  they  intend  to  be  bound  by,  and  such  being 
the  case,  Equity  had  a  good  excuse  for  coming  to  the 
rescue.  The  assumption  of  a  power  to  override  the  express 
provisions  of  written  documents,  and  of  the  faculty  of 
arriving  at  the  real  intention  of  contracting  parties  not  by  a 
perusal  of  their  written  declarations,  but  by  the  exercise  of 
a  refined  instinct  of  justice,  was,  however,  fraught  with 
much  danger ;  and  the  success  of  the  experiment  as  to  one 
class  of  contracts  provided  a  precedent  that  led  to  serious 
difficulty.  It  is  true  that  the  Judges  have  from  time  to 
time,  under  the  pressure  of  circumstances,  given  various 
reasons  for  relief  against  penalties ;  but  according  to  Lord 
Macclesfield,  "  the  true  ground  of  relief  is  from  the  original 
intent  of  the  case,  where  the  penalty  is  designed  only  to 
secure  money,  and  the  Court  gives  him  all  that  he  expected 
or  desired,"  and  this  view  of  the  law,  transmitted  in  Tudor's 
Leading  Cases,  continues  to  be  put  forward  as  the  pretext 
for  interference,  though  it  has  not  escaped  severe  judicial 
criticism. 

The  absurdity  of  the  proposition  that  where  a  person 
bargains  for  a  penalty  on  the  non-payment  of  a  stipulated 
sum  at  a  stipulated  time  he  gets  all  that  he  expected  or 
desired,  if  after  an  indefinite  lapse  of  time  he  obtains  the 
sum  without  the  penalty,  has  been  more  than  once  forcibly 
exposed  by  Lord  Eldon.  In  Hill  v.  Barclay  (i8  Ves.  60)  he 
says:  **The  Court  has  certainly  affected  to  justify  that 
right  which  it  has  assumed  to  set  aside  the  legal  contracts 
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of  men,  dispensing  with  the  actual  specific  performanco 
upon  the  notion  that  it  places  them,  as  near  as  can  be,  ill 
the  same  situation  as  if  the  contract  had  been  with  the 
utmost  precision  specifically  performed;  yet  the  result  of 
experience  is  that  where  a  man,  having  contracted  to  sell 
his  estate,  is  placed  in  this  situation,  thai  he  cannot  know 
whether  he  is  to  receive  the  price  when  it  ought  to  be  paidy  the 
very  circumstance  that  the  condition  is  not  performed  at 
the  time  stipulated  may  prove  his  ruin,  notwithstanding  all 
the  Court  can  offer  as  compensation."  Here  Lord  Eldon 
puts  the  matter  in  its  true  light ;  the  real  reason  why  indis- 
criminate relief  should  not  be  granted  against  penalties  for 
the  non-payment  of  money  at  a  stipulated  time  is  that  by 
relieving  against  the  penalty  you  take  away  all  inducement 
to  punctual  payment,  so  that  if  the  principle  enunciated  by 
Lord  Macclesfield  were  to  be  carried  out  to  its  logical  con- 
clusion, no  one  would  know  when  he  could  get  in  his  debts, 
and  all  credit  would  be'  destroyed.  Just  as  we  hang  a 
murderer,  not  because  he  has  committed  a  murder,  but  in 
order  that  murders  may  not  in  future  be  committed,  in  the 
same  way  penalties  should  be  enforced,  not  in  order  to 
wreak  vengeance  on  the  defaulter,  but  in  order  to  deter 
others  from  making  default. 

Although  the  Chancery  Judges  did  not  entertain  so  great 
a  regard  for  logic  as  to  feel  compelled  to  make  it  their 
business  to  see  that  no  one  was  obliged  to  pay  his  debts 
till  it  should  be  quite  convenient  for  him  to  do  so,  still  they 
carried  their  benevolence  with  regard  to  debtors  to  such  an 
inconvenient  extent  in  decreeing  relief  against  forfeitures  of 
leases  for  non-pa3rment  of  rent  at  any  indefinite  time  after 
the  rent  had  become  payable,  that  the  Legislature  had  to 
interfere  and  obviate  what  was  ackno\sdedged  to  be  a  pal- 
pable injustice  by  putting  a  limit  to  the  time  within  which 
relief  might  be  claimed.  The  admission  that  a  palpable 
injustice  had  been  inflicted  by  following  out  the  proposition 
laid  down  by  Lord  Macclesfield,  that  a  contract  to  pay  a 
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certain  sum  on  a  certain  day  was  sufficiently  performed 
**  according  to  the  original  intent  of  the  case "  by  paying 
the  money  with  interest  at  any  future  time,  ought  in 
common  sense  to  have  resulted  in  the  overthrow  of  the 
proposition.  As  a  matter  of  fact,  although  "the  original 
intent  of  the  case  "  may  at  first  have  furnished  the  only 
pretext  for  interference,  for  a  long  time  past  this  ground 
of  jurisdiction  has  exercised  little,  if  any,  effect  on  the 
decisions.  It  should  be  borne  in  mind  that  Lord  Mac- 
clesfield, in  the  leading  case  of  Peachy  v.  Duke  of  Somersd 
(i  Stra.  447),  expressly  limited  the  right  to  relief  in  Equity 
to  those  cases  "  where  the  penalty  is  designed  only  to 
secure  money  ; "  but  in  course  of  time  this  limitation 
came  to  be  disregarded,  and  relief  was  given  not  only  where 
the  penalty  was  designed  to  secure  money,  but  also  where 
it  was  designed  to  secure  the  performance  of  any  contract 
for  the  non-performance  of  which  pecuniary  compensation 
could  be  made,  the  penalty  being  in  Equity  regarded  merely 
as  a  security  for  the  damage  really  incurred. 

The  argument  for  this  extension  of  jurisdiction  would 
seem  to  run  thus:  Where  a  penalty  is  designed  only  to 
secure  money.  Equity  relieves ;  damages  for  the  non- 
performance of  a  contract,  for  which  pecuniary  compen- 
sation can  be  made,  may  be  reduced  to  a  sum  of  money  ; 
Equity  regards  a  penalty  for  the  non-performance  of  such 
a  contract  as  designed  merely  to  secure  that  sum  of  money ; 
therefore,  the  penalty  being,  if  you  look  into  it,  designed  in 
point  of  fact  only  to  secure  money,  will  be  relieved  against. 
Once  grant  the  premises,  and  it  is  not  easy  to  avoid  the 
conclusion.  It  does  not  at  present  concern  us  to  inquire 
into  the  abstract  merits  of  this  extension  of  Equitable 
jurisdiction.  Let  it  be  g^ranted  that  there  are  grounds  on 
which  it  may  be  justified,  but  if  the  "  original  intent  of 
the  case  *'  is  all  that  is  to  be  looked  to,  it  is  surely  carrying 
astuteness  to  the  verge  of  absurdity  for  the  Court  to  dis- 
cover within  the  four  comers  of  a  document  whereby  A. 
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agrees  to  buy  B.'s  house  for  gf  1,000,  on  pain  of  forfeiting 
£100  to  B.  if  he  fails  to  cany  the  agreement  into  effect, 
that  the  real  intention  of  the  parties  was  not  that  A.,  on 
refusing  to  complete  his  purchase,  should  pay  B.  jf  100,  but 
that  B.  should  merely  have  the  right  to  recover  from  A. 
such  damages  for  breach  of  contract  as  the  Court  or  a  jury 
might  be  disposed  to  award  ;  a  right  which  B.  would  have 
enjoyed  none  the  less  if  no  penalty  had  been  stipulated  for, 
though  in  that  case  he  might  have  run  more  risk  of  not 
getting  his  money.  But  we  are  by  no  means  prepared  to 
assert  with  confidence  that  such  a  construction  would  not 
recommend  itself  to  the  Judicial  intellect.  Indeed,  it  would 
appear  from  the  Reports  that  long  after  the  full-blown 
doctrine  came  into  operation  the  Judges  continued  to 
"lay  the  flattering  unction  to  their  souls"  that  they  were 
effectuating  the  true  intention  of  the  parties. 

That  this  should  be  so  is,  after  all,  scarcely  a  matter  for 
surprise,  for  when  we  reflect  on  the  somewhat  analogous 
doctrine  of  conditions  in  terrorem^  we  appreciate  the  diffi- 
culty of  assigning  any  limit  whatever  to  the  ingenuity  of 
the  Judges  in  the  construction  of  the  English  language. 
Persons  capable  of  deciding  that  a  testator  who  gives  £100 
a-year  to  his  widow,  to  cease  on  her  marriage,  does  not 
really  mean  the  annuity  to  cease,  but  only  that  his  widow 
should  think  so,  and  thereby  be  intimidated  into  remaining 
faithful  to  his  memory,  clearly  do  not  hold  themselves 
bound  by  any  of  the  ordinary  canons  of  construction ;  and 
surely  it  by  no  means  exceeds  the, bounds  of  possibility  that 
such  persons  should  hold  the  insertion  of  a  penalty  for  the 
non-performance  of  a  contract  to  be  intended  merely  as  a 
means  of  frightening  a  contracting  party  into  performing 
his  agreement,  on  the  chance  that  he  might  suppose  (con- 
trary to  the  fact)  that  it  was  really  intended  to  enforce  the 
penalty  in  the  event  of  his  failing  to  fulfil  his  obligation. 

But  whatever  the  precise  line  of  argument  may  have  been 
by  which  the  Judges  justified  themselves  in  supposing  that 


Digitized  by 


Google 


370  CURIOSITIES  OF  ENGLISH  LAW, 

they  were  carrying  the  intention  of  the  parties  into  effect 
by  decreeing  that  penalties  ought  to  be  considered  merely 
in  the  light  of  a  security  for  the  pa3rment  of  any  damages 
that  might  be  assessed,  it  is  abundantly  clear  that  the 
doctrine  professed  to  be  based  exclusively  on  the  "  original 
intent  of  the  case;"  and,  as  we  have  seen,  that  continues, 
according  to  the  best  authorities,  as  expounded  in  Tudor's 
Leading  Cases,  to  be  the  only  ostensible  ground  on  which 
relief  is  given.  Nevertheless,  of  late  years  it  has  been 
repeatedly  held  that  the  only  question  to  be  decided  is 
whether  the  sum  to  be  paid  on  the  non-performance  of  an 
agreement  can,  in  point  of  fact,  be  regarded  as  liquidated 
damages,  or  whether  it  comes  under  the  head  of  a  penalty, 
and  if  the  latter  construction  is  adopted  relief  is  given  as  a 
matter  of  course,  so  that  in  effect  the  Judges  now  act  on 
the  principle  that  relief  against  penalties  will  always  be 
given.  Now  the  bare  proposition  that  Equity  relieves 
against  penalties  is  somewhat  broader  than  that  laid  down 
by  Lord  Macclesfield;  his  proposition  is  that  Equity  re- 
lieves against  penalties  which  were  not  originally  intended  to 
be  enforced^  an  important  qualification,  of  late  entirely 
ignored.  If  relief  against  penalties  is  not  given  on  grounds 
of  public  policy,  but  only  because  of  the  assumed  intention 
of  the  parties,  there  can  be  no  reason  why  the  parties 
should  not  declare  how  their  contract  should  be  read,  and 
if  they  choose  to  declare  that  what  the  Court  would  other- 
wise deem  to  be  a  penalty  shall  be  considered  as  liquidated 
damages  agreed  upon  between  them,  then,  according  to 
Lord  Macclesfield  and  the  earlier  cases.  Equity  would  have 
no  groimd  for  interference.  This  would  seem  to  be  the 
view  taken  by  Lord  Eldon,  who  says  {Shackle  v.  Baker^ 
14  Ves.  469)  that  under  a  covenant  upon  sale  of  good-will 
not  to  carry  on  the  same  business  as  the  purchaser,  the 
parties  may  proceed  to  ascertain  for  themselves  what  shall 
be  the  damages  for  the  breach  of  it,  "  and  unless  they  are 
so  awkward  as  to  put  that  in  the  shape  of  penalty  instead  of 
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liquidated  damages,  there  is  a  perfect  and  absolute  remedy." 
Still  more  to  the  point  are  the  observations  of  Chief  Justice 
Gibbs  in  Barton  v.  Glover  (Holt,  N.  P.  43),  who,  after 
observing  that  in  Astley  v.  Weldon^  2  B.  and  P.  346  (some- 
times cited  in  favour  of  the  view  that  declarations  of  inten- 
tion are  not  conclusive),  there  was  no  stipulation  that 
the  damages  should  be  liquidated,  said  with  regard  to  a 
clause  providing  that  a  sum  named  to  be  paid  on  breach  of 
covenant  should  be  considered  as  liquidated  damages,  "  In 
the  present  case,  unless  the  damages  are  to  be  considered 
as  liquidated,  and  definitely  ascertained  by  the  parties  them- 
selves, the  clause  in  the  agreement  means  nothing." 

It  would  appear  then  that  in  the  year  1816,  when  this 
judgment  was  pronounced,  the  authorities  favoured  the 
view  that  although,  in  the  absence  of  any  express  declara- 
tion by  the  parties,  the  Court  would  look  at  the  whole 
agreement  and  collect  therefrom  whether  a  sum  to  be  paid 
on  the  non-performance  of  it  should  be  regarded  as  a 
penalty  or  as  liquidated  damages,  nevertheless  the  express 
declaration  of  the  parties  should  always  be  conclusive.  If 
the  "  original  intent  of  the  case  "  is  all  that  is  to  be  looked 
to,  surely  it  follows,  as  a  matter  of  course,  that  this  should 
be  so.  What  the  Judges  have  to  decide,  according  to  their 
own  showing,  is  not  whether  a  certain  sum  which  A.  has 
engaged  in  certain  events  to  pay  to  B.  is  or  is  not,  as  a 
matter  of  fact,  in  the  nature  of  a  penalty,  but  whether  A. 
and  B.  really  intended  payment  of  it  to  be  enforced,  and  an 
express  declaration  by  them  that  the  sum  in  question  shall 
be  considered  as  liquidated  damages  is  surely  quite  con- 
clusive on  this  head,  whatever  in  point  of  fact  may  be  the 
real  nature  of  the  payment.  The  only  possible  object  of 
christening  a  penal  sum  by  the  name  of  liquidated  damages 
is  to  rebut  the  assumption  on  the  part  of  the  Court  of 
Chancery  that  penalties  are  not  intended  to  be  enforced. 
A.  and  B.  enter  into  an  agreement ;  neither  Law  nor  Equity 
forbid  them  firom  putting  any  price  they  please  on  the  non- 
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observance  of  any  part  of  it,  although  the  price  agreed  upon 
may  be  clearly  in  the  nature  of  a  penalty  (e.g.^  where  it  is 
agreed  to  pay  hundreds  of  pounds  in  case  of  a  breach  that 
a  few  shillings  would  put  to  rights),  provided  only  that  they 
succeed  in  making  their  intention  sufficiently  plain.  Since 
Equity  assumes  that  penalties  are  not  intended  to  be  en- 
forced, clearly  the  only  way  of  expressing  that  Equity  is  in 
their  case  mistaken  in  its  assumption,  is  to  call  what  is,  in 
fact,  a  penalty  by  the  name  of  liquidated  damages,  and,  in 
accordance  with  this  view,  the  Judges  have  over  and  over 
again  declared  that  where  the  parties  have  put  their  own 
price  upon  any  particular  breach  of  any  agreement,  the  whole 
amount  may  be  recovered  as  liquidated  damages,  notwith- 
standing that  the  breach  might  be  set  right  by  the  pa)anent 
of  a  much  smaller  sum,  except,  perhaps,  where  it  consists 
merely  in  the  non-pa5rment  of  a  definite  sum  of  money  (see 
Kemble  v.  Farren,  6  Bing.  141)  so  as  to  bring  the  case  within 
the  statute  of  Anne  against  enforcing  the  penalty  on  money 
bonds. 

To  any  but  a  lawyer  it  must  seem  a  strange  thing  that 
two  persons  wishing  to  bind  one  another  to  a  perfectly  legal 
agreement  should  have  no  other  way  of  carrying  their 
wishes  into  effect  except  to  declare  that  they  desire  the 
Court  to  put  an  unreasonable  construction  on  their  agree- 
ment. If,  however,  by  any  contrivance,  no  matter  how 
childish,  it  were  possible  for  persons  to  reckon  with  reason- 
able certainty  on  being  able  to  frame  a  perfectly  legal  agree- 
ment so  that  it  could  be  enforced,  there  would  be  compara- 
tively little  to  complain  of.  If  the  Judges  had  had  the 
courage  to  adhere  without  flinching  to  the  rule  that  when- 
ever the  contracting  parties  called  a  penalty  by  the  name  of 
liquidated  damages,  it  should  be  deemed  that  they  intended 
that  penalty  to  be  enforced,  then  a  clear  and  definite  rule 
would  have  been  established,  so  that  persons,  with  the  aid 
of  a  competent  lawyer,  might  effectually  have  prevented  the 
Court  from  interfering  with  their  wishes. 
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Unfortunately,  the  Judges,  while  still  professing  to  be 
guided  entirely  by  the  intention  of  the  parties,  and  recog- 
nising in  many  cases  the  abstract  right  to  recover  penalties 
however  extortionate,  provided  only  they  are  called  liqui- 
dated damages,  have  adopted  a  course  which  often  amounts 
in  practice  to  a  denial  of  that  right  of  free  contract  which 
in  theory  they  profess  to  respect.     Where  an  agreement  is 
capable  of  several  breaches  of  different  degrees  of  magni- 
tude, it  is  practically  impossible  to  frame  a  clause  of  for- 
feiture which  can  be  enforced.     It  will  not  do  to  stipulate 
that  if  the  agreement  is  infringed  in  any  particular  a  specified 
sum   shall  be  payable  as  liquidated  damages,   "  for,"  as 
Baron  Parke  observed  in  Homer  v.  Flintoff  (9  M.  and  W. 
678),  "where  parties  say  that  the  same  ascertained  sum 
shall  be  paid  for  the  breach  of  every  article  of  an  agree- 
ment, however  minute  and  unimportant,  they  must  be  con- 
sidered as  not  meaning  exactly  what  they  say;"*  so  that 
what  has  been  declared  to  be  liquidated  damages  will  be 
construed  as  a  penalty,  which  will  not  be  enforced,  no 
matter  how  gross  the  breach  may  have  been.     The  Law 
on  this  subject    has  been    stated  by  the   Privy  Council 
(Dimech  v.  Corlett,  12  Moo.   P.C,   p.   229)   as  follows : — 
"  The  Law  of  this  country  on  the  question  of  penalty,  or 
liquidated   damages,    may    be    considered,    after  a   great 
number  of  decisions — ^not,  perhaps,  all  of  them  strictly  re- 
concilable with  each  other — to  be,  however,  at  length  satis- 
factorily settled,  and  the  hinge  on  which  the  decision  in 
every  particular  case  turns,  is  the  intention  of  the  parties, 
to  be  collected  from  the  language  they  have  used.    The 
mere  use  of  the  term  *  penalty,'  or  the  term  *  liquidated 
damages,'  does  not  ^determine  that  intention,  but  like  any 
other  question  of  construction,  it  is  to  be  determined  from 
the  nature  of  the  provisions  and  the  language  of  the  whole 
instrument.    One  circumstance,  however,  is  of  great  im- 

*  Really,  one  would  think  the  Judges  had  never  heard  of  such  a  thing  as 
«  fiction  before. 
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portance  towards  the  arriving  at  a  conclusion ;  if  the  instru- 
ment contains  many  stipulations  of  varying  importance,  or 
relating  to  objects  of  small  value  calculable  in  money,  there 
is  the  strongest  ground  for  supposing  that  a  stipulation, 
applying  generally  to  the  breach  of  all,  or  any  of  them,  was 
intended  to  be  a  penalty,  and  not  in  the  way  of  liquidated 
damages." 

Baron  Alderson,  indeed,  in  the  above-mentioned  case  of 
Homer  v.  Flintoff^  suggests  that  "where  some  breaches 
relate  to  important,  and  others  to  unimportant,  matters, 
parties  ought  to  annex  a  specific  penalty  to  each  breach." 
This  suggestion  clearly  fails  to  meet  the  difficulty,  and  its 
inadequacy  is  well  illustrated  by  the  very  agreement  that 
called  it  forth. 

By  that  agreement  the  Defendant  promised  to  buy  the 
good-will,  stock-in-trade,  and  tenant-right  of  the  Plaintiff, 
who  was  an  innkeeper  and  farmer.  The  Plaintiff  promised 
to  give  the  Defendant  possession  of  certain  premises  to- 
gether with  furniture,  farming  stock,  etc.,  and  in  the  mean 
time  to  pay  rates,  taxes,  etc.,  and  indemnify  the  Defendant 
from  all  costs  and  expenses  by  reason  of  the  non-pa}anent 
of  the  same.  The  Defendant  promised  to  pay  jf  loo  for  the 
tenant-right,  to  take  the  furniture,  plate,  etc.,  and  to  pay 
the  amount  of  the  valuation,  and  all  rents,  rates,  and  taxes, 
and  to  indemnify  the  Plaintiff  from  the  same.  Surely,  it 
would  have  puzzled  the  learned  Baron  himself  to  draw  a 
schedule  of  liquidated  damages  for  every  possible  infringe- 
ment of  an  agreement  like  this.  If  any  such  attempt  should 
ever  be  made  there  will  indeed  be  plenty  of  work  for  the 
lawyers.  What  delightfully  perplexing  questions  might 
arise  out  of  every  item  in  such  a  schedule !  Testators  who 
make  their  own  wills  (including  even  ex-Chancellors)  are 
well  known  to  be  a  godsend  to  the  lawyers ;  how  much 
more  the  parties  who  should  endeavour  to  schedule  every 
possible  infringement  of  their  agreement.  Practically,  then, 
the  performance  of  agreements,  of  which  thjere  may  be 
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many  breaches,  cannot  be  secured  by  means  of  penalties, 
nor  even  can  moderate  damages  for  the  breach  of  such 
agreements  be  settled  by  contract  between  the  parties, 
except,  perhaps,  to  a  very  limited  extent,  for  certain 
specified  breaches  capable  of  being  accurately  defined. 
For  this  unsatisfactory  result,  which  has,  of  late  years, 
not  escaped  severe  judicial  comment,  it  is  difficult  to 
say  whether  Law  or  Equity  is  most  to  blame. 

The  cases  limiting  the  right  of  persons  to  have  their 
intentions  carried  into  effect  by  calling  penalties  by  the 
name  of  liquidated  damages  were  all  *of  them  decided  at 
Common  Law,  nominally  under  a  Statute  of  William  IIL, 
instead  of  under  the  Rule  of  Equity  as  enunciated,  though 
not  apparently  for  the  first  time,  by  Lord  Macclesfield} 
but  as  it  is  the  unanimous  opinion  of  all  the  Judges  who 
have  ever  discussed  the  point  that  the  Statute  was  only 
passed  in  order  to  import  the  Equitable  Rule  into  the 
Courts  of  Law,  and  thereby  do  away  with  the  necessity  of 
going  into  Equity  for  relief,  and  that  the  same  rule  does 
and  ought  to  obtain  in  both  Courts^  or,  as  we  now  say, 
Divisions^  it  would  seem  that  Equity  is  the  original  offender. 
But  then  we  must  recollect  that  Equity  had,  in  some 
cases,  a  good  excuse  for  interference,  owing  to  the  very 
singular  circumstance  that  persons  were  in  the  habit  of 
putting  their  hands  to  agreements  which  did  not  in  fact 
express  their  real  meaning,  a  state  of  things  for  which  the 
technicalities  of  the  Law  were  presumably  responsible. 

There  is  another  doctrine  connected  with  the  law  of 
penalties  which  adds  to  the  difficulty  of  extracting  any 
intelligible  principle  from  the  cases.  It  has  been  shown 
that  in  the  case  of  a  complicated  agreement  involving 
many  possible  breaches,  a  penalty  extending  to  every 
breach  cannot  be  made  enforceable  under  the  name  of 
liquidated  damages,  and  it  has  frequently  been  held  that 
an  agreement  to  buy  a  public-house,  even  where  the  agree- 
ment contains  no  complicated  stipulations  as  to  indemnity, 
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valuation,  &c.,  comes  within  the  category  of  agreements  to 
which  no  enforceable  penalty  can  be  attached.  Oddly 
enough,  however,  though  no  penalty,  either  eo  nomine  or 
under  the  guise  of  liquidated  damages,  can  be  stipulated 
for,  yet  it  is  perfectly  lawful  to  stipulate  that  the  intending 
buyer  shall,  on  signing  the  contract  of  purchase,  pay  a 
deposit,  and  that  in  the  event  of  his  declining  to  com- 
plete the  sale  that  deposit  shall  be  forfeited.  It  has  lately 
even  been  held  {Hinton  v.  Sparkes,  L.R.  3,  C.P.  161)  that 
under  such  a  clause  of  forfeiture  an  action  may  be  brought 
on  an  I.O.U.  which  lias  been  accepted  as  a  deposit  instead 
of  a  cash  payment. 

It  is  difficult  to  see  on  what  principle  the  mere  fact  of  an 
intending  buyer  having  paid,  or  promised  to  pay,  a  deposit 
on  the  purchase-money,  should  render  him  liable  to  a 
penalty  for  the  non-completion  of  his  purchase,  which,  but 
for  such  payment  or  promise  to  pay,  could  not  have  been 
enforced. 

The  fact  is  that  the  assumption  of  the  Court  of  Chancery, 
ratified  to  some  extent  by  statute,  of  the  power  of  con- 
struing written  agreements,  not  according  to  the  plain 
meaning  expressed  by  the  parties,  but  according  to  what 
the  Court  may  consider  ought  to  have  been  their  meaning, 
has  resulted,  and  could  not  but  result,  in  numerous  contra- 
dictions and  absurdities.  It  is  often  difficult  enough  to 
put  a  satisfactory  construction  on  written  agreements,  even 
starting  with  the  assumption  that  the  intention  of  the 
parties  was  to  express  within  the  four  comers  of  the 
agreement  what  they  really  meant ;  but  if  we  start  with 
the  contrary  assumption,  that  the  parties  do  not  mean 
what  they  have  said,  but  something  else  which  the  Court 
is  of  the  opinion,  under  the  circumstances,  they  ought  to 
have  meant,  we  have  clearly  constructed  for  ourselves  a 
very  pretty  puzzle  indeed. 

We  have  already  observed  that  we  are  willing  to  give 
Equity  the  credit  of  having  been  actuated  by  the  best  of 
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motives  in  tampering  with  the  plain  meaning  of  written 
agreements,  but  the  policy  of  the  Court,  though  doubtless 
well  intentioned,  was,  we  cannot  help  thinking,  a  mistaken 
one.  The  doctrine  of  relief  against  penalties,  if  it  is  to  be 
justified  at  all,  must  be  justified  on  very  different  grounds 
from  those  hitherto  assigned,  and  restrained  within  very 
narrow  limits.  We  are  aware  that,  from  time  immemorial, 
it  has  been,  and  still  is,  the  invariable  practice  to  instance 
the  interference  of  Equity  on  behalf  of  the  oppressed 
mortgagor  as  an  ever  memorable  example  of  the  courage 
and  dexterity  with  which  the  Chancellors  firustrated  the 
iniquities  of  the  Law,  and  contrived  to  do  complete  justice 
between  man  and  man.  At  first  sight  this  view  of  the 
case,  no  doubt,  seems  plausible  enough.  It  is  certain  that 
the  legal  position  of  a  mortgagor  is  one  of  intolerable 
hardship,  and  it  is  equally  certain  that  although  the  law  of 
mortgages  is  by  no  means  free  from  doubt  and  difficulty,  an 
ordinary  mortgage  deed  does,  owing  to  the  intervention  of 
Equity,  work  substantial  justice  between  borrower  and 
lender.  Equity,  then,  has  provided  an  efficacious  remedy 
against  a  particular  form  of  injustice,  and  is,  so  far,  printd 
facie  entitled  to  our  thanks;  but  before  entering  final 
judgment  various  considerations  must  be  taken  into 
account  which,  unless  we  are  very  much  mistaken,  will  be 
found  quite  sufficient  to  make  us  pause,  and  raise  uncom- 
fortable doubts  as  to  whether  it  was  altogether  politic  to 
lay  down  the  rule  that  the  intention  of  the  parties  to  an 
agreement  is  not  always  to  be  deduced  from  the  plain 
meaning  of  the  document  they  have  subscribed,  and  to 
invest  the  Court  with  fiill  power  and  authority  to  bind 
persons  to  the  observance  of  a  contract  very  different  from 
the  one  which  they  had  in  fact  executed.  In  estimating 
the  services  rendered  by  Equity  to  impecunious  mortgagors 
it  -would  seem  to  be  taken  for  granted  that,  but  for  the 
intervention  of  Equity,  they  would  constantly  be  obliged  to 
submit   to  the  grossest  injustice  under  sanction  of   the 
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Law.  The  form  of  mortgage  deed  at  present  in  use  has, 
with  a  few  variations,  served  for  so  many  generations  the 
turn  of  thriftless  landlords  and  thrifty  capitalists,  that, 
at  last,  it  has  become  impossible  for  the  legal  mind  to 
conceive  the  notion  of  land  being  made  available  for 
purposes  of  borrowing,  except  through  the  instrumentality 
of  a  document  drawn  up  in  accordance  with  the  precedents 
of  Bythewood  or  Davidson.  In  niaking  this  assumption 
the  profession  have  greatly  imderrated  both  the  common 
sense  of  mankind  and  their  own  ingenuity.  It  appears  to 
us  very  certain  that  if  Equity  had  not  interfered  the  result 
would  have  been,  not  the  wholesale  and  continuous  ejection 
of  landlords  from  their  ancestral  tenements  (which  is  the 
view  of  the  case  always  presented  to  the  law  student),  but 
the  overthrow  of  the  present  absurd  form  of  mortgage, 
and  the  substitution  of  another  expressing,  in  clear  and 
distinct  terms,  the  real  agreement  between  the  parties. 
Equity,  by  the  very  process  of  healing  over  the  surface, 
has  perpetuated,  instead  of  extirpating,  the  disease  it 
professed  to  doctor,  and,  to  our  thinking,  the  last  state  of 
the  patient  is  worse  than  the  first. 

If  the  only  result  of  patching  up  the  relations  between 
mortgagor  and  mortgagee  had  been  to  perpetuate  a  form  of 
mortgage  purporting  to  bind  persons  to  stipulations  they 
never  intend  shall  be  carried  into  effect,  that  of  itself 
would  be  no  inconsiderable  evil,  for  it  is  quite  unworthy  of 
a  civilised  people  that  one  of  the  commonest  forms  of 
contract  should  be  drawn  up  in  such  a  way  as  to  require 
the  interposition  of  the  Court  of  Equity  to  prevent  the 
perpetration  of  a  gross  injustice.  Such  a  clumsy  method 
of  doing  justice  between  man  and  man  might  recommend 
itself  in  an  archaic  state  of  society,  which  delights  in  tricks 
and  fictions,  but  is  quite  out  of  place  in  a  nation  that  has 
deliberately  done  away  with  Messrs.  John  Doe  and  iGchard 
Roe,  Fairtitle  and  Goodright,  and  is  laying  to  heart  the 
important  lesson  that  justice  ought  to  be  dealt  out  in  a 
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straightforward   and   intelligible  manner.     Unfortunately, 
the  heroic  remedy  adopted  for  the  relief  of  mortgagors 
has,  as  we  have  seen,  led  to  other  results  more  serious  than 
the  retention  of  an  absurd  form  of  mortgage  deed.    The 
refined  instinct,  by  virtue  of  which  the  Equity  Judges  felt 
themselves  competent  to  discover  the  real  intention  of  the 
parties  to  a  mortgage,  without  any  other  evidence   than 
that  afforded  by  a  deed,  in  which  a  very  different  intention 
had  been  expressed,  was  soon  bi-ought  to  bear  upon  other 
contracts   besides    mortgages,  to   the  great  gain    of   the 
profession  and  the  consternation  of  contracting    parties, 
who  found  their  agreements  construed  for  them  by  the 
light  of  rules  which  to  the  minor  disadvantage  of  entirely 
defeating  the  obvious  intent  of  the  contract,  added  the 
more  serious  evil  of  practically  curtailing  the  acknowledged 
rights  of  contracting  parties  and  of  being  uncertain   in 
their    application.      Nominally  it    is    perfectly    lawful  to 
enforce   the    performance  of   an  agreement  through  the 
medium    of   liquidated  damages,  but  the    result    of   the 
decisions  is,  as  we  have  pointed  out,  to  render  it  impossible 
to  frame  a  certain  class  of  agreements  so  as  to  enforce 
payment  of  the  damages  stipulated  for,  while  on  the  other 
hand  some  agreements  may  be  easily  expressed  in  such  a 
way  as  to  render  them  enforceable  under  the  sanction  of 
what  is,  in  point  of  fact,  a  penalty. 

In  allowing  parties  to  name  their  own  liquidated  damages, 
the  principle  of  enforcing  agreements  through  the  medium 
of  penalties  was  admitted ;  surely  then  it  would  be  wiser 
to  do  away  with  the  vexatious  and  uncertain  restrictions 
encumbering  the  exercise  of  a  right  which  is  admitted  in 
all  but  the  name,  particularly  as  these  restrictions  profess, 
as  we  have  seen,  to  be  grounded  not  upon  motives  of  public 
policyf  but  only  upon  a  notoriously  false  presumption  as  to 
the  intention  of  the  contracting  parties.  This  presumption 
has  now  afforded  work  for  the  Bar,  perplexed  the  Bench, 
and  exasperated  suitors,  for  two  hundred  years — a  suffi- 
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•ciently  long  trial  in  all  conscience.     In  venturing,  as  we 
have  done,  to  suggest  that  written  agreements  should  for 
the  future  be  construed  according  to  the  plain  meaning  of 
their  contents,  we  cannot  do  better  than  shelter  ourselves 
under  the  authority  of  Barons  Martin  and  Bramwell.   The 
former  learned  Judge,  while  feeling  himself  bound  by  the 
cases  to  decide  against  enforcing  a  penalty  for  the  breach 
of  the  agreement  before  the  Court,  observed  (Betts  v.  Burchf 
28  L.  J.  Ex.  269)  that  in  his  opinion  "  persons  being  at 
liberty  to  enter  into  any  bargains  they  think  fit,  the  proper 
mode  of  ascertaining  what  the  bargain  is,  if  it  be  in  writing, 
is  to  ascertain  what  the  expressed  meaning  is,  and  cany 
out  that  meaning.      If  a  person   has  made  an  improper 
bargain,  it  would  be  a  warning  to  others  not  to  enter  into 
such  bargains.     A  great  deal  of  the  difficulty  in  the  adminis- 
tration of  the  law  arises  from  the  having  to  ascertain  what  is 
the  meaning  of  agreements  that  parties  have  made ;  but  if 
the  Court  of  Law  were  simply  to  ascertain  what  the  parties 
have  expressed,  and  carry  those  expressed  bargains  out, 
much  of  the  difficulty  would  be  removed.     I  consider, 
however,  that  I  am  not  at  liberty  to  act  upon  that  view 
with  respect  to  that  question."     Mr.  Baron  Bramwell  said, 
*•  I  quite  agree  with  my  Brother  Martin  in  thinking  the  best 
possible  thing  would  be  to  let  people  make  agreements  and 
keep  to  them,  according-  to  their  words,  till  they  are  tired 
of  it,  and  then  you  will  find  out  that  this  little  piece  of 
paternal  legislation — [i.e.y  the  Act  of  Will.  III.,  above  re- 
ferred to] — has  introduced  a  great  deal  of  mischief  because 
it  has  introduced  a  great  deal  of  litigation." 

Robert  Collier. 
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Copyright,  Artdstio. 

Belgium.  —  Pictures.  Right  of  Reproduction.  Court  of 
Ghent*,  22nd  February,  1876.  Carolus  v.  Fievez.  (Pasicrisie, 
1876,  II.,  202.) 

The  sale  of  a  picture,  when  made  without  reservation, 
carries  to  the  acquirer  the  absolute  right  of  reproduction. 

This  decision,  in  accordance  with  a  former  decision  of 
the  Court  of  Brussels  (6th  July,  1871),  was  based  on  the 
principle  that  the  owner  of  a  thing  has  the  right  to  take 
all  the  advantages  which  it  can  offer,  and  that,  in  the 
absence  of  a  prohibitory  law,  a  vendor  who  sells  without 
reservation  is  held  to  transmit  the  property  as  he  owned  it, 
and  that  the  distinction  between  the  ownership  of  a  picture 
and  the  right  of  reproducing  it  is  purely  theoretical.  The 
Court  quoted  the  French  Law  in  support  of  this  view. 

But  it  should  be  noted,  as  is  observed  by  the  Journal  de 
Droit  International  Priv6  (November — December,  1876)  on 
this  case,  that  a  Bill  on  Literary  and  Artistic  Copyright, 
laid  before  the  Belgian  Chambers,  1858-9,  which  has  not 
yet  become  Law,  contained  a  contrary  solution  of  this 
question. 

Copyright,  Literary. 

(i.)  Italy. — Title.  Generic  Title.  Change.  Advertisement. 
Cival  Tribunal  of  Milan,  3rd  August,  1874.  Manini  v.  Pag- 
noni.     (Monitore  dei  Tribunali,  1874,  929.) 

The  exclusive  right  of  publication  and  reproduction 
recognised  in  authors  by  the  Law  of  25th  June,  1865,  extends 
to  all  parts  of  a  work,  and  specially  to  the  title.  Art.  35 
of  the  above  Law  applies  this  doctrine  even  if  the  title  be 
generic.  By  Generic  Title  is  to  be  understood  one  to 
which  another  epithet  is  usually  added,  such  as  Dictionary, 
History,  Treatise,  Guide,  &c. 
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The  title,  "  Every  Man  his  own  Lawyer"  (VAwocaio  da 
sc  stesso)  is  not  generic.  It  is  an  infringement  of  this  title 
to  give  another  work  such  a  title  as  "  The  Family  Lawyer" 
(VAvvocato  di  Famiglia)^  because  notwithstanding  the 
change  of  the  last  words  the  identity  of  the  first  word  is 
sufiicient  to  cause  confusion.  The  exclusive  right  to  the 
title  of  a  work  may  be  exercised  from  the  moment  of  the 
publication  of  an  advertisement  in  which  the  title  is  set 
forth  as  that  of  a  new  work ;  it  is  not  necessary  that  the 
book  should  have  appeared. 

(2.)  Title,  Advertisements.  Author.  Publisher.  Court  of 
Appeal,  Milan,  14th  December,  1874,  Pdgnoni  v.  Manini. 
(Monitore  dei  Tribunali,  1875,  164.) 

The  advertisement  of  a  work  is  essentially  distinct  from 
the  work  advertised,  and  the  title  announced  in  an  adver- 
tisement is  not  to  be  confounded  with  the  title  of  the  work 
itself.  It  is  not  an  infringement  of  copyright  when  the 
title  of  a  work  is  reproduced  in  the  advertisements  of  a 
different  work,  but  is  not  placed  on  the  copies  of  the  new 
book.  It  would  only  be  an  infringement  if  special  circum- 
stances showed  the  intention  of  a  dishonest  competition 
by  means  of  the  advertisements. 

A  publisher  may  have  the  property  in  a  title  through 
having  caused  the  work  to  be  compiled. 

The  Journal  de  Droit  International  Priv6  (March — April, 
1876),  observes  upon  these  Judgments  that  "  mala  fides," 
which  the  Court  of  Appeal  held  had  not  been  proved  in 
the  case  before  it,  is  a  constituent  element  in  literary,  as 
distinguished  firom  industrial  piracy  (contrefa9on),  and 
refers  to  a  Judgment  of  the  French  Court  of  Cassation, 
13th  January,  1866  (Sirey,  1866,  I.,  267). 

(3.)  Photograph.  Intellectual  Work.  Work  of  Art.  Court 
of  Appeal,  Rome,  17th  July,  1875.  Sbriscia  v.  Rinaldini. 
(Casaregis,  1875,  II.,  207.    Monitore  dei  Tribunali,  1875, 165.) 

A  photographic  portrait  is  not  an  intellectual  work. 

The  essential  condition  for  an  intellectual  work  is  that 
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the  productive  power  of  the  mind  should  be  dominant  in  it. 
But  this  condition  is  wanting  in  the  work  of  the  pho- 
tographer. Still  less  can  photography  be  classed  with 
drawings,  for  while  the  creative  power  of  the  designer  is 
revealed  in  every  movement  of  his  hand,  the  photograpTier's 
mind  can  exercise  no  influence  over  the  chemical  action 
which  produces  the  negative. 

Italian  Legislation,  not  considering  photography  to  be  of 
the  nature  of  a  publication  or  reproduction,  has  assimilated 
it,  in  the  Law  of  25th  June,  1865,  Art.  20,  on  the  Rights  of 
Authors,  to  any  other  kind  of  proceeding  by  which  the 
identity  of  a  work  of  art.  may  be  established. 

Consequently,  the  reproduction  of  a  photographic  portrait 
without  the  authorisation  of  its  first  publisher  is  not  an 
infringement  of  the  Law  on  Rights  of  Authors. 

On  the  case  of  Sbriscia  v.  Rinaldini,  the  Joiumal  de  Droit 
International  Priv6  remarks,  that  the  question  raised  in  it 
has  been  frequently  brought  before  the  French  Courts, 
and  that  conflicting  Judgments  have  been  given,  but  that 
an  intermediate  view  tends  to  prevail,  admitting  that  a 
photograph  may  be  recognised  as  a  work  of  art,  but  is  not 
necessarily  so.  Reference  to  Comt  of  Appeal,  Paris, 
loth  April,  1862,  and  29th  November,  1869,  Court  of  Cassa- 
tion, Paris,  28th  November,  1862  (Sirey,  1863,  I.,  41,  and 
1870,  II.,  77).  But  cf.  Court  of  Appeal,  Turin,  25th  October, 
1851  (Duroni),  to  same  effiect  as  Sbriscia  v.  Rinaldini. 

(4.)  Tables  of  Agreement.  Administrative  Authority.  Court 
of  Appeal,  Rome,  nth  October,  1875.  Angelelli  v.  Paravia. 
(Legge,  1875,  843.) 

Tables  of  Agreement  between  old  and  new  weights  and 
measures  are  not  an  intellectual  work.  The  publication  of 
such  Tables,  drawn  up  on  the  plan  of  other  Tables,  is  not 
piracy.  The  registration  of  the  first  published  Tables,  in 
the  Register  of  Copyrights  kept  by  the  Administrative 
Authority,  is  of  little  importance.  The  Judicial  Authority 
alone  decides  questions  of  private  property. 
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It  may  be  noted  on  this  case  that,  in  France,  the  character 
of  a  work  susceptible  of  being  private  property  has  been, 
according  to  the  circumstances  of  the  case,  allowed  or 
refused  to  compilations  of  the  nature  of  Almanacks, 
Annuals,  Guides,  Tables,  Catalogues,  &c.  (Aix,  loth 
February,  1862,  Sirey,  1866,  IL,  228.) 

ItaUan  Law  of  10th  Angoat,  I8769  on  Bights  of  Authors. 

The  Italian  Law  of  Cop3night  of  25th  June,  1865,  referred 
to  in  Sbriscia  v.  Rinaldiniy  having  given  rise  to  some  diffi- 
culties in  its  application,  the  subject  was  taken  in  hand  by 
the  Ministry,  in  1875,  and  a  Bill  on  Dramatic  Copyright 
brought  in  and  passed.  We  transcribe  its  provisions, 
together  with  those  of  the  Norwegian  Law  of  1875,  fr^^ 
the  Annuaire  de  la  Soci6t6  de  Legislation  Compar6e,  1876 
(Paris,  Cotillon). 

Art.  I.  The  author  of  a  work  fit  to  be  represented  on  the 
stage  {opera  adatta  a  pubhlico  speitacolo),  whether  unpub- 
lished, or  published  by  printing,  or  in  any  other  way,  has 
over  it  the  exclusive  right  of  representation  and  execution, 
on  condition  of  his  having  accomplished,  whether  with 
regard  to  publication  or  representation,  the  formalities 
required  by  ch.  iii.  of  the  Law  of  25th  June,  1865,  where 
they  do  not  differ  from  the  following  provisions  : — 

Art.  2.  No  one  may  bring  out  or  produce  a  work  fit  for 
representation  on  the  stage,  and  subject  to  the  exclusive 
right  mentioned  in  Art.  i,  without  the  consent  of  the  author 
or  his  agents. 

Art.  2.  The  exclusive  right  of  representation  and  produc- 
tion belongs  to  the  author  and  his  representatives  for  eighty 
years  from  the  first  representation  or  publication  of  the 
work.  After  this  period,  the  piece  becomes  public  property 
in  regard  to  representation  and  production. 

Art.  4.  The  declarations  to  be  made  respecting  unpub- 
lished works  fit  for  the  stage,  and  of  which  it  is  desired  to 
reserve  the  exclusive  right  of  representation  and  production, 
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must  be  accompanied  by  a  MS.  of  the  work,  which  will  be 
restored  after  receiving  the  "  visa  "  of  deposit. 

Art.  5.  The  "tempus  utile"  for  the  declaration  and 
deposit  required  to  secure  the  author's  rights  is  three 
months  from  the  date  of  publication,  in  whole  or  in  part,  or 
from  the  first  representation,  in  the  case  of  works  intended 
for  the  stage.  A  later  deposit  and  declaration  will  be 
equally  efficacious,  save  in  cases  where,  during  the  time 
which  elapsed  between  the  period  abovenamed  and  the  date 
of  making  the  deposit  and  declaration,  third  parties  shall 
have  re-produced  the  work,  or  have  procured  copies  from 
abroad  for  sale.  In  such  cases,  the  author  shall  only  be 
able  to  oppose  the  sale  of  copies  to  the  extent  of  the 
number  already  printed  or  imported.  Failing  agreement  on 
the  mode  of  carrying  out  this  disposition  of  the  Law,  the 
Judicial  Authority  shall  decide. 

Art.  6.  The  extracts  of  declarations  made,  whether 
within  the  "  tempus  utile "  or  later,  shall  be  published 
monthly,  by  the  Government,  in  the  Official  Gazette  of 
the  Kingdom. 

Art.  7.  When  the  interested  parties  cannot  agree  as  to 
the  annulling,  modifying,  or  transferring  of  the  declarations 
previously  made,  it  belongs  to  the  Judicial  Authority  to  take 
cognisance  of  the  case  by  summary  procedure,  conformably 
to  the  rights  recognised  and  the  rules  laid  down  by  the 
present  Law  and  that  of  25th  June,  1865,  No.  2,337.  The 
Government,  on  the  demand  of  the  interested  parties,  and 
at  their  expense,  shall  publish,  as  an  appendix  to  the  next 
publication  of  the  extracts  of  declaration,  the  annulments, 
modifications,  and  transfers  ordered  by  the  Judicial  Authority, 
and  also  those  agreed  upon  between  the  parties,  or  brought 
about  by  inheritance. 

Art.  8.  The  present  Law  is  retrospective  in  its  force  in 
regard  to  works  already  published,  represented,  or  produced. 

If  the  "  tempus  utile,"  fixed  by  Art.  25  of  the  Law  of 
25th  June,  1865,  is  not  yet  passed,  the  period  appointed  by 
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Art.  5  of  the  present  Law  shall  be  observed  so  soon  as  it 
shall  have  taken  efifect. 

Norwegian  Law  of  22nd  May,  1876,  on  the  Authorisation  of 
Dramatic  Bepresentations. 

We  give  the  Articles  pertinent  to  the  subject  of  Copy- 
right of  a  Law  on  the  authorisation  of  dramatic  representa- 
tions, of  which  the  preceding  portions  relate  only  to 
formalities  to  be  observed  in  order  to  obtain  permission  to 
put  a  play  on  the  stage,  &c.,  and  we  therefore  only  print 
from  Art.  7  to  the  end. 

Art.  7.  No  dramatic  work,  or  musical  composition, 
intended  for  the  stage  can  be  publicly  represented  without 
the  consent  of  the  author,  if  he  be  a  Norwegian  citizen. 
Neither  the  rehearsal  of  a  work,  or  portions  of  a  work, 
without  stage  properties  (mise  en  scdne),  nor  the  rendering 
in  a  concert  of  the  overture,  or  detached  pieces  of  a  musical 
composition,  shall  be  deemed  public  representations. 

Art.  8.  The  transfer,  by  consent  of  the  author,  to  another 
person  of  the  right  to  reproduce  his  work  does  not  prevent 
the  author,  unless  the  contrary  be  expressly  stipulated,  from 
granting  the  same  right  to  a  third  party,  and  this  right  shall 
be  enjoyed  by  the  author  in  any  case  in  which  the  work,  or 
composition,  shall  not  have  been  publicly  represented  by 
the  grantee  of  the  exclusive  right  of  representation  within 
five  consecutive  years. 

Art.  9.  The  rights  of  the  author,  as  laid  down  in  Art.  7, 
pass  on  his  death  to  his  widow,  or,  if  he  be  a  widower  or 
unmarried,  to  his  heirs,  but  only  for  a  period  of  thirty  years 
from  his  death.  If  the  author  dies  without  leaving  a  widow 
or  heirs,,  the  representation  of  his  work  is  absolutely  free, 
unless  he  shall  have  transferred  his  rights  to  another  person, 
according  to  the  provisions  of  Art.  8,  in  which  case  the 
grantee,  or  the  persons  on  whom  the  rights  may  have 
devolved  by  succession  or  contract,  shall  preserve  the  said 
rights,  save  in  the  case  of  stipulation  for  a  shorter  time,  for 
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thirty  years  after  the  decease  of  the  author.    Beyond  this 
period,  the  representation  is  entirely  free. 

Art,  10.  The  unauthorised  representation  of  dramatic  or 
musical  works  is  punished  by  fines.  The  person  found 
guilty  must  be  condemned  in  damages  to  the  injured  party. 
The  action  is  a  private  one  if  it  has  not  been  brought  within 
one  year  of  the  illegal  representation. 

Bills  of  Exchange. 

Italy. — Simultaneous  Hearing.  Delay  of  Judgment.  Dif* 
ferent  Parties  and  Interests.  Negotiator.  Acceptance.  Pay^ 
ment  when  refused  by  Drawer  to  be  had  from  Drawer  a7$d 
Endorsers.  Court  of  Appeal,  Palermo,  6th  September, 
1876.  Florio  &  Co.  V.  Lo  Meo.  (Circolo  Giuridico,  Vol. 
VIII. ,  1877,  Fasc.  I.,  Decisioni  Civili,  p.  26.) 

This  was  an  Appeal  from  the  Tribunal  of  Commerce  of 
Palermo,  involving  (i)  the  question  of  simultaneous  hearing 
of  two  causes  {riunione  di  due  cause)  ^  or  suspension  of 
Judgment  "pendente  lite;"  (2)  the  question  against  which 
party  an  action  lies  when  payment  of  a  Bill  of  Exchange  is 
refused,  either  on  a  technical  plea  {difetto)^  or  from  want 
of  funds  to  meet  it  (insufficienza  difondi). 

The  case  arose  thus.  On  15th  April,  1875,  Lo  Meo,  a 
trader  in  Palermo,  gave  an  order  to  Pellegrini  Brothers, 
representatives  there  of  the  firm  of  Protin,  Dub6,  and 
Lenoble,  of  Rheims,  for  certain  woollen,  flannel,  and  merino 
goods,  for  his  business,  to  be  delivered  to  him  by  the  end  of 
August  of  the  same  year,  insured,  per  Messageries  Mari« 
times,  payment  to  *  be  made,  six  months  after  delivery,  in 
gold  or  silver,  without  discount.  On  28th  November,  1875, 
the  merinos  alone  came  to  hand,  were  landed  on  the 
ist  December,'  and  taken  out  of  the  Custom  House  by 
Sigr.  Lo  Meo  on  the  2nd  December.  On  25th  January, 
1876,  Sigr.  Lo  Meo  claimed  damages  from  Pellegrini  Bros, 
for  their  non-fulfilment  of  the'  order  for  flannels,  and  for 
their  delay  in  despatch  of  the  merinos,  and  invited  them  to 
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a  friendly  settlement  {amichevole  liquidazione).  Pellegrini 
Bros.,  without  denying  the  facts  recited,  alleged  that  they 
were  not  the  passive  representatives  (allegavano  non  avert 
rappresentanza  passiva)  of  Protin  and  Co.  On  gth  March, 
1876,  Lo  Meo  summoned  both  Pellegrini  Bros,  and  Protin 
and  Co.  before  the  Tribunal  of  Commerce  of  Palermo,  for 
damages  as  above. 

Meanwhile,  on  loth  February,  1876,  Protin  and  Co.,  had 
drawn  at  the  bottom  of  an  invoice  (fattura),  apparently 
dated  13th  October,  1875,  a  Bill  of  Exchange  to  their  own 
order  {air  ordine  di  si  stessa)  on  Sigr.  Lo  Meo,  for  two 
thousand  one  hundred  and  seventy-one  francs,  twenty-five 
centimes,  the  price  of  the  merinos,  payable  15th  April,  1876, 
which  Bill  they  transferred  to  the  Comptoir  d'Escompte^ 
{cassa  di  sconto)  of  Paris,  by  whom  it  was  endorsed  (girata) 
to  Florio  and  Co. 

Lo  Meo  refused  payment  when  the  bill  was  presented  to 
him,  and  appended  the  reasons  of  his  refusal  to  Sigr.  Florio's 
protest.  Instead  of  taking  advantage  of  the  powers  given 
him  by  Arts.  205  and  250  of  the  Italian  Commercial  Code, 
of  sueing  the  Drawer  and  Endorsers  jointly  (solidaltnenU), 
Florio  summoned  Lo  Meo  before  the  Tribimal  of  Com- 
merce, whereupon  the  latter  claimed  that  the  two  causes 
should  be  heard  together,  or,  at  least,  that  Judgment  should 
be  delayed  in  the  case  raised  by  Florio  until  a  decision  had 
been  given  in  the  matter  pending  between  him  and  Protin 
and  Pellegrini.  The  Tribunal  of  Commerce  rejected  this 
claim,  and  gave  sentence  in  favour  of  the  Plaintiff  (Florio), 
on  i8th  July,  1876.  Lo  Meo  appealed  on  the  grounds 
which  constituted  his  defence  in  the  Court  of  First 
Instance. 

The  Court  of  Appeal  Held,  on  the  question  of  simul- 
taneous hearing,  that  there  was  a  formal  objection,  because 
such  a  claim  must,  according  to  Art.  229  of  the  Order  of 
Judicial  Procedure  {Regolamenio  Giudiziario),  be  made  to 
the  President  of  the  Tribunal  of  Commerce  at  least  three 
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days  before  the  cause  came  on  for  hearing  in  First 
Instance ; .  and  a  substantial  objection  because  the  cases 
covered  different  ground,  both  as  to  procedure  and  parties. 
But  on  the  question  of  delay  of  Judgment  till  decision 
of  the  othier  cause,  Reversed  Judgment  of  Tribunal  of 
Commerce. 

On  the  question  against  whom  an  action  lies  on  dis- 
honour of  a  Bill  of  Exchange,  the  Court  of  Appeal  Held 
that,  according  to  Art.  203  of  Comm.  Code,  acceptance 
supposes  the  provision  of  funds  by  the  Negotiator,  and 
establishes  proof  of  funds  in  the  cases  of  the  Holder  and 
Endorsers.  But  when  the  Drawer  dishonours  a  Bill,  either 
on  a  technical  plea  (difetto)^  or  for  want  of  funds,  the 
Holder  cannot  compel  payment  by  the  Negotiator  (trattario), 
but  has  only  the  right,  according  to  Arts.  205  and  250  of 
above  Code,  to  sue  the  Drawer  (traente)  and  Endorsers 
igiranti),  who  are  joint  guarantors  (garanti  in  solido)^  both  of 
the  acceptance  and  of  the  payment. 

[On  this  cf.  Court  of  Appeal,  Turin,  8th  July,  1870, 
Annali,  IV.,  pt.  II.,  p.  528 ;  Nouguier,  last  edn.,  I.,  n.  439 
ind  511 ;  Casaregis,  disp.  CLL,  n.  4,  vol.  III.,  p.  196.] 
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Jievue  de  JLSgislaiion^  Andenfu  et  Modeme^  Frangaise  it  Etrangare. 
Publiee  sous  la  direction  de  MM.  Laboulats,  Ds  Rozitut,  Gidi, 
Darxstx»  BoissoNAni,  Flach.  Paris :  £•  Thorin.  Last  No., 
November-December.     1876. 

Revui  GMrale  du  Droit ^  de  la  legislation^  et  de  la  Jurisprudence 
en  France  et  d  V Etr anger.  Diri^ee  par  MM.  Deloche,  de  llnstitut ; 
H.  Brocher,  de  Geneve;  Sir  H.  Sumner  Maine,  &c.  Secretaire 
de  la  Redaction,  Joseph  Lefort,  Avocat  d.  la  Cour  d'Appel, 
Laureat  de  I'lnstitut.  Paris:  E.  Thorin.  No.  i,  January- 
February.     1877. 

Nouvelle  Revue  Historique  de  Droit  Frangais  et  Etranger.  Publiee 
sous  la  direction  de  MM.  Edouard  Laboulate,  de  Flnstitut; 
Eugene  de  Rozi^re,  de  Tlnstitut;  Paul  Gide,  Professeur  de 
Droit;  Rodolpue  Dabests,  Avocat  au  Conseil  d'Etat;  Gustays 
BoissoNADB,  Agr^g^.  Secretaire  de  la  Redaction,  Jacques  Flach, 
Dr.  en  Droit,  Avocat  d.  la  Cour  d'Appel,  Paris.  Paris :  L. 
Larose.    Nos.  i  and  2,  January- February,  March- April.     1877. 

We  have  here  satisfactory  evidence  of  considerable  activity 
in  the  field  of  Juridical  Literature  in  France.  The  Review  so 
long  under  the  direfction  of  M.  Laboulaye  and  his  colleagues 
has  changed  its  title  and  its  publisher,  and  promises  a  career 
of  renewed  usefulness  to  the  student  of  historical  and  compara- 
tive jurisprudence,  under  its  old  leaders,  **  aliusque  et  idem." 
M.  Thorin,  on  his  part,  deserves  well  of  the  Republic  of  Letters 
for  the  prompt  enterprise  with  which  he  has  brought  out  a 
fresh  Review,  to  which  the  Corpus  Professor  of  Jurisprudence 
in  the  University  of  Oxford,  M.  H.  Brocher,  Professor  of  Law 
in  the  University  of  Geneva,  and  our  old  friend  M.  Joseph 
Lefort,  together  with  distinguished  members  of  the  French  Bar 
and  Magistracy,  lend  their  aid.  It  appears  to  us,  so  far  as 
the  materials  for  forming  a  judgment  are  as  yet  before  us,  that 
the  "Revue  G6nerale"  is  likely,  under  the  inspiration  of  M. 
Lefort  and  others,  to  devote  no  small  portion  of  its  labours  to 
the  elucidation  of  subjects  connected  with  Penal  Law,  and 
Economical  Science  in  its  relations  with  Jurisprudence,  branches 
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in  which  the  author  of  the  history  of  "Locations  Perpetuelles," 
and  the  "  Cours  de  Droit  Criminel,"  is  thoroughly  at  home. 
These  important  subjects  are  already  opened  up  in  articles  by 
M.  Lefort,  on  the  "  Droit  de  Marche,"  and  M.  Labatut,  in  the 
first  of  a  series  of  papers  on  **  Moral  and  Legal  Responsibility  in 
Crime  and  Madness."  In  the  "  Nouvelle  Revue  Historique/'  the 
title  assumed  is  amply  justified  by  Professor  Rivier,  of  Brussels,  in 
a  valuable  essay  on  the  little-worked  field  of  the  "History  of  the 
Science  of  Law  in  the  Middle  Ages ;"  and  by  M.  Ken6  de  Maulde, 
who  contributes,  in  a  paper  extending  over  the  first  two 
numbers,  a  most  graphic  and  interesting  account  of  the 
"  Customs  of  the  Republic  of  Avignon  in  the  Thirteenth 
Century."  In  the  second  number,  M.  Dareste  brings  out 
into  strong  relief  the  light  thrown  by  an  Ephesian  Law  of 
the  first  century,  b.c,  discovered  by  Mr.  Wood  in  his  excava- 
tions at  Ephesus,  on  Greek  and  Roman  Law,  and  so  on  all 
Jurisprudence.  We  must  add  that  the  Bibliographical  Appendix 
to  the  "  Nouvelle  Revue  Historique"  is  at  once  wide  in  its  field 
and  well  classified,  and  promises  to  be  a  very  useful  feature. 


The  Law  of  Mortgage  and  other  Securities  upon  Property.  By 
William  Richard  Fisher,  of  Lincoln's  Inn,  Barrister- at-Law. 
Third  edition.    2  vols.    Butterworths.     1876. 

During  the  twenty  years  which  have  elapsed  since  the  appear- 
ance, in  one  volume,  of  the  first  edition  of  Mr.  Fisher's  Treatise  on 
the  Law  of  Mortgage,  but  more  especially  since  its  second  edition 
— ^when  the  author's  exhaustive  treatment  of  his  subject  neces- 
sitated a  division  into  two  volumes — this  work  has  built  up  for 
itself  in  the  experienced  opinion  of  the  profession  a  very  high 
reputation  for  carefulness,  accuracy,  and  lucidity.  This  repu- 
tation is  fully  maintained  in  the  present  edition.  The  author 
has  availed  himself  of  the  results  of  his  labours  while  employed 
by  the  Digest  of  Law  Commission,  to  effect  several  improve- 
ments in  the  form  of  the  work,  which  add  to  its  value  as  a 
scientific  legal  treatise.  Some  of  the  earlier  portions,  more 
particularly  those  parts  of  the  first  and  second  chapters  wtich 
treat  of  Equitable  Mortgages,  Pledges,  Hypothecations,  and 
Possessory  Liens,  have  been  re-written,  and  are  now  presented 
to  the  reader  in  a  shape  as  nearly  as  possible  identical  with 
the  completed  part  of  the  intended  "  Digest  of  the  Law  of 
Mortgage  and  Lien."  A  valuable  Appendix  to  the  second 
volume    contains    a    selection    of    Judgments,    and    statutory 
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securities,  such  as  those  under  the  Ecclesiastical  Benefices  Act 
(Gill)ert's  Act),  1798,  Charitable  Trusts  Acts,  Commissioners' 
Clauses  Act,  1847,  The  Companies  Acts,  Copyhold  Enfranchise- 
ment Acts,  Improvement  and  Inclosure  Acts,  Lands  Clauses 
Consolidation  Act,  1845,  Municipal  Corporation  Acts,  and  the 
Railway  Companies  Securities  Act,  1866.  The  Appendix 
concludes  with  an  Analytical  Table  of  stamps  upon  securities. 
The  entire  work  is  divided,  not  only  into  chapters  and  parts, 
but  also  into  numbered  paragraphs,  amounting,  including  those 
of  the  Appendix,  to  1857.  This  arrangement  is,  no  doubt, 
useful,  but  in  the  absence  of  any  direction  to  the  reader,  the 
frequent  references  to  previous  and  subsequent  paragraphs 
scattered  throughout  the  Appendix,  are  apt  at  first  to  be  some- 
what puzzling. 

The  foot-notes  throughout  Mr.  Fisher's  Treatise  throw  light 
upon  his  text,  from  the  varied  sources  of  the  Roman  Law,  the 
Laws  prevailing  in  our  Colonies,  the  Code  Napoleon,  and  other 
Foreign  Systems. 

The  Law  of  Securities  upon  Property  is  confessedly  intricate, 
and,  probably,  as  the  author  justly  observes,  **  embraces  a 
greater  variety  of  learning  than  any  other  single  branch  of  the 
English  Law."  At  the  same  time  an  accurate  knowledge  of 
it  is  essential  to  every  practising  barrister,  and  of  daily 
requirement  among  solicitors.  To  all  such  we  can  confidently 
recommend  Mr.  Fisher's  work,  which  will,  moreover,  prove 
most  useful  reading  for  the  student,  both  as  a  storehouse  of 
information  and  as  an  intellectual  exercise. 


Transactions  of  the  National  Association  for  the  Promotion  of 
Social  Science.  Liverpool  Meeting,  1876.  Edited  by  C.  W. 
Ryalls,  LL.D.     Longmans.     1877. 

To  many,  both  of  our  countrymen  and  of  our  Transatlantic 
kinsmen,  the  port  of  Liverpool  is  at  once  the"  "first  and  last"  in 
England,  like  the  famous  inn  by  the  Land's  End.  Its  importance 
as  a  meeting-ground  for  the  Members  of  the  Social  Science 
Association  may  be  estimated  by  a  perusal  of  the  volume  now 
before  us,  the  publication  of  which  forms  the  last  editorial 
monument  of  the  General  Secretaryship  of  Mr.  C.  W.  Ryalls. 
Maritime  questions  naturally  attracted  considerable  attention  at 
Liverpool,  but  not  by  any  means  exclusively,  or  even  prepon- 
derantly. Extradition,  Bankruptcy  Law  Amendment,  the 
Causes  and  Remedies  of  the  Depreciation  of  Silver,  and  other 
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important  subjects  of  the  day  received  their  due  meed  at  the 
hands  of  Mr.  Westlake,  Q.C.,  M.  Cernuschi,  Mr.  Giffen,  Mr. 
Daniel,  Q.C,  and  other  well-known  writers.  The  interesting- 
and  sug-gestive  address  of  the  President  of  the  Jurisprudence  * 
Department,  Mr.  Farrer  Herschell,  Q.C,  M.P.,  has  already 
appeared  in  our  columns,  and  for  the  rest  of  the  valuable  matter 
contained  in  the  other  addresses  and  papers,  we  must  refer  our 
readers  to  the  volume  itself.  We  congratulate  Mr.  Ryalls  on 
so  successful  a  conclusion  of  his  labours,  and  so  excellent  a 
comment  on  the  work  to  which  he  may  well  be  content  to  have 
given  four  of  the  best  years  of  the  life  of  a  practising  Barrister. 


An  Essay  on  Intestate  Successions  according  to  the  French  Code, 
By  Babthelkmy  H.  Colin,  of  the  Middle  Temple.  Stevens  & 
Sons.     1876. 

The  Succession  Laws  of  Christian  Countries y  with  Special  Re- 
ference to  the  Law  of  Primogeniture  as  it  exists  in  England. 
By  Eyre  Lloyd,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 
Stevens  &  Haynes.     1877. 

We  have  here  two  contributions  of  a  different  calibre,  both 
intended  to  be  of  use  to  the  practitioner  who  requires  a  know- 
ledge of  Foreign  Law  on  the  important  subject  to  which  they 
relate.  Mr.  Colin  writes  primarily  for  those  who  whether  in 
the  colony  itself,  or  on  Appeal  cases  at  home,  have  to  deal  with 
the  French  Law  obtaining  in  the  Mauritius.  Why  he  calls  his 
book  an  **  Essay  "  we  have  not  been  able  to  discover,  for  he 
adheres  even  to  the  form  of  the  original  in  regard  to  question 
and  answer,  and  the  introduction  of  "  Quid''  in  the  middle  of  a 
paragraph,  which  cannot  but  have  a  somewhat  odd  aspect  to 
the  English  reader.  His  references  to  the  affirmative  and 
neg'ative  opinions  of  the  principal  Commentators  on  the  Code 
-would  have  been  more  practically  useful  if  the  pages  or  sections 
where  they  may  be  found  had  been  given,  for  they  are  to  a 
certain  extent  the  **  Responsa  Prudentum  "  of  the  best  French 
jurists.  We  should  have  expected  Mr.  Colin  to  have  revised  with 
gxeater  care  the  technical  terms  which  he  prints  in  the  language 
of  the  Code. 

Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages 
a  considerable  amount  of  matter  both  valuable  and  interesting-; 
and  his  quotations  from  Diplomatic  Reports  by  the  present 
Lord  Lytton,  and  other  distinguished  public  servants,  throw  a 
picturesque  light  on  a  narrative  much  of  which  is  necessarily 
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dry  reading-.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's 
new  work  as  one  of  great  practical  utility,  if,  indeed,  it  be  not 
unique  in  our  language,  as  a  book  of  reference  on  Foreign 
.  Succession  Laws.  But  we  confess  we  had  hardly  thought  that 
the  study  of  Boman  Law  had  fallen  to  such  a  low  ebb  with 
Members  of  the  Inns  of  Court,  that  either  Barristers  or  Students 
should  have  needed  to  be  told  that  the  Civil  or  Roman  Law 
was  "  collected  and  digested  by  the  Emperor  Justinian  in  the 
sixth  century."  On  some  points  Mr.  Lloyd's  statements  are  too 
brief  for  entire  accuracy,  as  when  he  tells  us,  under  the  head 
of  Greece  (p.  49),  that  "  there  is  no  Civil  Code  in  Greece."  It 
is  quite  true  that  the  Code  is  not  yet  promulg-ated,  but  a 
complete  Draft  Civil  Code  has  existed  since  1870,  and  was 
revised  in  1874.  This  Draft  Code  differs  in  no  slight  measure 
from  the  French  Code,  while  the  Ionian  Civil  Code  of  1841,  still 
in  force  in  the  islands,  is  almost  entirely  identical  with  it.  It  is 
not  a  little  curious  to  contrast  Mr.  Lloyd's  quotations  from 
Montalembert,  in  favour  of  the  English  system  of  Entails,  with 
the  reform  of  that  system  supported  by  Mr.  Shaw-Lefevre  in 
the  House  of  Commons,  and  also  urged  by  him  in  a  paper 
lately  read  before  the  Law  Amendment  Society.  In  a  future 
edition,  we  may  hope  that  Mr.  Eyre  Lloyd  will  discuss  these 
opposite  opinions,  and  also  include  in  his  category  of  ''Christian 
Countries  "  those  lands  of  the  Southern  Slavs,  at  present  exciting 
so  much  interest  in  consequence  of  their  intimate  relation  with 
the  future  of  the  New  Rome  of  Constantine  and  of  Justinian. 


A  Treatise  on  the  Law  of  Bankruptcy  ;  coniaming  a  full  Exposition 
of  the  Principles  and  Practice  of  the  Law^  including  Alterations  made 
by  the  Bankruptcy  Act,  1869.  By  George  Young  Robson,  Esq., 
of  the  Inner  Temple,  Barrister-at-Law.  Third  Edition.  Butter- 
worths.     1876. 

We  are  glad  to  see  that  Mr.  Robson's  learned  work  on  Bank- 
ruptcy has  reached  a  third  edition.  As  a  systematic  treatise  on 
the  important  branch  of  Law  to  which  it  relates,  it  has  long  held 
a  deservedly  high  place  in  the  estimation  of  the  profession. 
The  author  has  evidently  spared  no  pains  to  make  the  present 
edition  worthy  of  continued  support  by  a  painstaking  general 
revision,  and  by  incorporating  the  results  of  all  important  recent 
decisions  affecting  both  the  General  Law  of  Bankruptcy  and  the 
Practice  under  the  Act  of  1869.  In  the  Law  affecting  Bankrupts 
it  seems  all  but  hopeless  to  look  for  anything  like  finality.    A 
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Bankruptcy  Bill  may  be  expected,  as  a  matter  of  course,  in  every 
Session ;  and  while  such  is  the  case  it  is  distinctly  advantageous 
that,  in  addition  to  the  Law  as  it  exists  for  the  time  being-,  the 
history  of  the  Law,  its  objects  and  leading  principles,  should  be 
kept  clearly  and  constantly  in  view.  The  historical  retrospect 
of  Bankruptcy  legislation  contained  in  Mr.  Robson's  work  is  by 
no  means  one  of  its  least  instructive  and  useful  features.  In  the 
case  of  the  third  edition  of  so  well-known  a  work  it  is  unneces- 
sary to  go  much  into  details,  especially  as  the  author  has  re- 
tained the  original  arrangement,  correcting  and  supplementing 
where  necessary.  The  references  to  cases  are  numerous  through- 
•out,  and  the  notes  are  short  and  to  the  point.  In  discussing  the 
alteration  in  the  old  law  as  to  Disclaimer  by  Trustees,  effected 
by  the  23,rd  section  of  the  Bankruptcy  Act,  1869,  Mr.  Robson 
pertinently  remarks  (p.  401) : — **  So  far  as  the  clause  empowers 
the  trustee  to  disclaim  onerous  property  and  unprofitable  con- 
tracts it  was  unnecessary;  and  so  far  as  it  relates  to  leasehold 
property  it  creates  difficulties  which  did  not  exist  under  the 
former  Statutes.  And  the  best  course  would,  perhaps,  be  to 
repeal  the  clause  and  re-enact  the  145  th  section  of  the  Bank- 
ruptcy Act,  1849  (which,  on  the  whole,  was  generally  considered 
to  work  satisfactorily),  releasing  the  Bankrupt  from  all  liability 
in  respect  of  the  covenants  in  the  lease,  whether  the  trustee 
accepts  or  rejects  the  lease,  with  liberty  for  the  lessor  to  prove 
under  the  Bankruptcy  if  the  lease  is  rejected  by  the  trustee." 
In  the  Appendix  are  given  the  Bankruptcy  Act,  1869,  the 
Debtors  Act,  1869,  the  Bankruptcy  Repeal  and  Insolvent  Court 
Act,  1869,  with  all  the  various  Rules  and  Schedules  of  Forms; 
the  Absconding  Debtors  Act,  1870;  the  Bankruptcy  Disquali- 
fication Act,  1 871;  and  the  Bills  of  Sale  Acts,  1854  and  1866. 
The  Index  is  both  copious  and  good. 


llie  Law  relating  to  Mines  ^  Minerals,  and  Quarries  in  Great  Britain 
^4md  Ireland;  with  a  Summary  of  the  Laws  of  Foreign  States,  &c. 
By  Arundel  Rogbrs,  Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.    2nd  Edition.    Stevens  &  Sons.     1876. 

Thirteen  years  ago  we  had  occasion  to  observe  that  there 
was  a  need  for  the  revision  of  the  Foreign  Department  of 
Mr.  Rogers's  work  on  Mines.  We  are  glad  to  see  an  improve- 
ment in  this  respect,  and  we  find  from  his  Preface  that  he  has' 
for  the  most  part  had  those  portions  revised  by  residents  in  the 
•districts  referred  to.    This  is  a  good  precaution  to  take,  but  it 
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does  not  save  Mr.  Rogers  from  a  certain  antiquarian  leaning 
towards  the  introduction  of  obsolete  titles  and  extinct  States,  or 
even  the  reproduction  of  Laws  which  the  authorities  whom  he 
quotes  state  to  have  been  almost  entirely  abrog-ated.  We  still, 
as  in  1864,  have  the  French  Law  on  Mines  of  1791,  occupying 
about  six  pages  of  text,  although,  on  p.  37,  the  Laws  of  1810 
are  stated  to  have  established  **  Des  regies  presque  entierement 
nouvelles." 

Perhaps  still  more  striking  instances  of  Mr.  Arundel  Rogers's 
antiquarianism  may  seem  to  be  exhibited  in  the  persistency  with 
which  he  gives  us  the  Legislation  of  the  old  Duchies  in  Central 
Italy,  and  also  of  "  Rome  and  the  Pontifical  States,"  while  yet 
recognising  in  his  text  the  fact  that  the  soil  to  which  they  relate 
"  formerly  constituted  "  those  States.  This  might  be  considered 
a  lukewarm  advocacy  of  two  opposing  theories. 

It  is  a  more  serious  oversight,  as  one  pertaining  to  the  quaint 
terminology  of  English  Law,  when  Mr.  Rogers  talks  in  his  Table 
of  Contents  of  "  profits  k  pmdre  in  alieno  solo,"  though  he  had 
taken  care  to  have  the  phrase  correct  in  the  text  to  which  it 
refers  at  p.  6cx). 

In  connection,  however,  with  the  more  purely  English  part 
of  his  work,  Mr.  Arundel  Rogers  gives  useful  Tables  of  the 
Authorities,  Statutes,  and  Cases  cited  by  him,  and  he  also 
devotes  considerable  space  to  the  elucidation  of  the  terms 
"  Mines,  Minerals,  and  Quarries,"  whether  occurring  in  deeds 
or  Acts  of  Parliament,  or  according  as  **  local  signification " 
may  give  them  a  special  interpretation.  Special  chapters  are 
devoted  to  the  Rights  of  the  Duchy  of  Cornwall,  as  apart  from 
the  Rights  of  the  Crown,  and  also  to  the  Rights  of  Ecclesiastical, 
Eleemosynary,  and  Municipal  Corporations,  Ownership  under 
Trustees  in  Bankruptcy,  and  other  important  divisions  of  the 
subject.  On  the  whole,  Mr.  Arundel  Rogers*s  Second  Edition, 
which  is  increased  by  about  200  pages,  will  afford  a  really 
useful,  though  somewhat  bulky,  work  of  reference,  alike  for  the 
Government  Inspector  and  for  the  practising  Barrister  who  is 
engaged  in  cases  involving  the  Law  of  Mines.  Those  who 
remember  how  a  European  complication  was  very  nearly 
brought  about  by  the  case  of  the  Laurium  Mines  will  not  be  the 
last  to  recognise  the  value  of  such  a  Treatise. 


A  Treatise  an  the  Law  Relating  to  the  Pollution  and  Ohstructim  of 
Water-courses :  together  with  a  brief  Summary  of  the  various 
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Sources  of   Pollution.      By   Clement    Higgins,    M.A,   F.C.S., 
Barrister-at-Law.    Stevens  &  Haynes.     1877. 

The  Rivers  Pollution  Prevention  Act,  1876,  which  is  given 
tn  externa  in  the  Appendix  to  the  volume  before  us,  though 
moderate  in  dimensions,  and  in  many  respects  falling  far  short 
of  the  expectations  of  sanitary  reformers,  is  the  outcome  of 
much  thought  and  inquiry,  and  of  more  than  one  abortive  effort 
at  legislation.  The  importance  of  the  subject  of  the  pollution 
of  rivers  is  only  equalled  by  the  difficulty  of  dealing  with  it 
satisfactorily.  Sanitary  authorities,  whose  raison  d*eire  is  the 
preservation  of  the  public  health,  rank  with  manufacturers 
among  the  chief  polluters  of  rivers.  The  Commissioners 
appointed  in  1868  to  ascertain  how  far  the  use  or  abuse  of 
rivers  for  the  purpose  of  carrying-  off  the  sewage  of  towns  and 
the  foul  liquids  of  manufactories  could  be  prevented,  without 
injury  to  health  or  manufactures,  endeavoured,  in  their  Report, 
to  meet  the  initial  difficulty  of  defining  the  word  **  polluting  "  as 
applied  to  liquids.  They  accordingly  recommended  ten 
"Standards  of  Purity,"  which  met  with  the  strong  support  of 
many  eminent  chemists,  and  were  embodied  in  the  Bill  intro- 
duced in  the  House  of  Lords  in  1873.  The  Select  Committee, 
however,  to  whom  that  Bill  was  referred,  impressed  with  the 
real  difficulties  attaching  to  these  tests,  struck  out  the  clause 
containing  them,  and  they  were  not  again  inserted  in  the  Bill 
of  1875,  or  in  the  present  Statute.  The  task  which  the  Legisla- 
ture found  too  hard  for  them  has  thus  been  cast,  in  the  first 
instance,  upon  the  County  Courfc  Judges,  who  are  empowered 
to  restrain,  by  summary  order,  offences  against  the  Act.  Some 
idea  of  the  difficulties  in  store  for  our  tribunals  in  determining- 
what  constitutes  *'  pollution "  may  be  gathered  from  a  case 
which  recently  occupied  the  New  York  Court  for  four  weeks, 
during  which  no  less  than  186  witnesses,  chiefly  scientific 
experts,  were  examined.  *  The  question  raised  was  whether  the 
slops  and  whey  from  a  cheese  factory  could  pollute  a  stream  so 
as  to  injure  the  cattle  of  the  Plaintiff,  which  drank  the  water. 
There  was  a  further  complaint  that  this  alleged  pollution  was  a 
nuisance  and  a  source  of  disease  to  the  neighbourhood.  Finally, 
on  th#  23rd  March,  the  Jury  found  for  the  Plaintiff,  with  five 
dollars  damages,  the  amount  being  purposely  made  small  on 
account  of  the  heaviness  of  the  costs  which  the  Defendants 
would  have  to  pay.  No  prosecution  under  the  English  Act  can 
take  place  until  next  August,  and  in  the  meantime  County  Court 
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Judges,  Sanitary  Authorities,  and  Riparian  Owners  will  find  in 
Mr.  Higgins's  Treatise  a  valuable  aid  in  obtaining  a  clear 
notion  of  the  Law  on  the  subject.  The  resume  of  the  expressed 
opinion  of  scientific  men  on  the  Standards  of  Purity,  and  the 
summary  of  the  various  sources  of  rivers  pollution,  will  be  found 
especially  useful.  Part  II.  of  the  work  is  devoted  to  a  short 
but  comprehensive  discussion  of  "  Riparian  Rights  and  their 
Protection,"  and  an  Appendix  sets  forth  the  principal  Statutory 
provisions  relating  to  water-courses,  the  vesting  of  sewers,  &c. 
Mr.  Higgins  has  accomplished  a  work  for  which  he  will  readily 
be  recognised  as  having  special  fitness,  on  account  of  his 
practical  acquaintance  both  with  the  scientific  and  the  legal 
aspects  of  his  subject. 


The  Theory  and  Practice  of  Banking,  By  H.  Dunning  Maclkod, 
Esq.,  M.A.,  Trinity  College,  Cambridge,  and  of  the  Inner 
Temple,  Barrister-at-Law.  Third  Edition.  Vol.  II.  Longmans. 
1876. 

The  concluding  volume  of  Mr.  Macleod's  complete  work  is 
quite  as  interesting  as  its  predecessor,  and  it  is  enriched  by 
features  of  great  utility  to  the  practitioner  no  less  than  by  the 
vividness  of  the  narrative.  Besides  his  careful  analysis  of  the 
Evidence  before  the  Committees  of  both  Houses  of  Parliament, 
in  1819,  Mr.  Macleod,  in  the  present  volume,  enters  at  some 
length  into  the  history  of  Scotch  Banking,  paying  special  atten- 
tion to  the  well-known  failures  of  recent  years,  as  well  as  to 
the  earlier  case  of  the  Ayr  Bank,  in  1772.  So  far  as  appears, 
the  Ayr  Bank  might  have  continued  its  operations  for  years 
without  its  real  insolvency  being  discovered,  but  for  the 
accidental  failure,  through  speculations,  of  a  London  agent 
But  it  seems  to  have  been  based  on  an  economic  misconception 
akin  to  that  of  Law,  and  to  have  collapsed  as  suddenly  as  his 
magnificent  schemes.  Nearly  a  century  passes  away  before 
we  hear  of  another  such  catastrophe  in  Scotland.  It  raises  a 
similar  storm,  at  the  moment,  against  the  Scotch  Banking 
System,  but  Mr.  Macleod  marshals  a  strong  array  of  evidence 
to  prove  that  the  failure  of  the  Western  Bank,  in  1857,  "^^^  ^^^ 
to  its  having  throughout  the  whole  of  its  career  **purs«6d  a 
system  which  was  diametrically  opposed  to  the  usual  cour^  of 
the  other  Scotch  Banks."  When  such  a  safeguard  is  neglect 
as  that  described  in  the  following  terms  of  a  remonstrance  b\^ 
number  of  Scotch  Banks  against  the  grant  of  a  charter  to  t* 
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Western  Bank,  no  failure  could  well  astonish  us  : — "  The  safe- 
guard of  the  Scotch  system,"  say  the  Bankers,  whose  re- 
monstrance Mr.  Macleod  quotes  (p.  219),  ''  has  been  the  uniform 
practice  adopted  of  retaining  a  Large  portion  of  the  capital  and 
deposits  invested  in  Government  Securities,  capable  of  being 
converted  into  money  at  all  times  and  under  all  circumstances/' 
It  is  easy  to  see,  of  course,  that  *'  this  requires  a  sacrifice,  because 
the  rate  of  interest  is  small ; "  but  it  is  a  sacrifice  worth  making, 
if,  as  the  authors  of  the  remonstrance  believed,  and  as  Mr.  Macleod 
believes  with  them,  •*  It  has  given  the  Scotch  Banks  absolute 
security,  and  enabled  them  to  pass  unhurt  through  periods  of  great 
discredit."  The  Report  of  the  Committee  of  the  House  of  Lords, 
in  1826,  had  given  expression  to  an  equally  high  opinion  of  the 
excellence  of  the  Scotch  Banks,  which  had  "for  more  than  a 
century,"  they  said,  **  exhibited  a  stability  which  they  believed 
to  be  unexampled  in  the  history  of  Banking."  In  his  chapter  on 
Theories  of  Currency,  Mr.  Macleod  gives  a  full  discussion  of 
what  he  calls  **  Lawism,"  and  exemplifies  his  view  of  its 
erroneous  character  by  the  fate  of  the  celebrated  Assignats,  in 
a  later  period  of  French  History.  Law  had  said  that  his  Paper 
Currency  would  not  fall  below  the  value  of  silver,  yet  the  Paper 
Assignat  sank,  as  Mr.  Macleod  shows,  ''  to  the  30,000th  part  of 
its  value  in  silver !  " 

Chapter  XIII. ,  on  the  Definition  of  Currency,  besides  treating 
the  subject  historically,  and  giving,  as  "constitutional  curiosities," 
excerpts  from  the  Dooms  of  Edward  the  Elder,  Athelstan, 
Edgar,  and  other  Anglo-Saxon  Kings,  also  contains  an  inte- 
resting and  valuable  fragment  of  the  Digest  of  the  Law  of  Bills 
of  Exchange,  &c.,  which  Mr.  Macleod  prepared  for  the  Digest 
Commissioners.  Here,  as  in  Chapter  XVI.,  on  the  Business  of 
Banking,  the  practitioner  will  find  the  decided  cases  noted  under 
the  divisions  of  the  subject  to  which  they  respectively  relate. 
The  various  relations  in  which  a  Banker  may  stand  to  his 
customer  are  thus  made  clear  in  the  light  of  Judicial  decisions, 
and  both  parties  may  profitably  study  this  section,  as  well  as  the 
later  portion  of  the  same  chapter  (p.  475  to  end),  in  which  the 
Law  of  Credit,  Bills,  and  Notes,  is  given,  in  numbered  paragraphs, 
with  the  illustrative  cases,  special  care  being  taken  to  mark  the 
changes  effected  by  the  Judicature  Act.  We  have  lately  read 
of  a  good  step  having  been  taken  by  an  eminent  Banking 
r-  Firm,  which  has  resolved  upon  filling  up  vacancies  among  its 

ec  junior  clerks  by  a  Competitive  Examination.    We  should  think 

» b)  more  highly  of  this  plan  if  we  saw  included  in  the  subjects  of 


to 


t 


Digitized  by 


Google 


400  REVIEWS. 

Examination  some  testing  of  the  aspirant's  acquaintance  with  the 
Theory  and  Practice  of  that  portion  of  Economical  Science  which 
is  to  be  the  field  of  his  subsequent  labours.  To  a  candidate 
seeking-  "  honours  "  in  such  an  Examination,  the  study  of  such  a 
work  as  the  "Theory  and  Practice  of  Banking"  could  not  fail 
to  be  helpful  both  at  the  time  and  in  his  after  career.  To  all 
who,  whether  in  the  exercise  of  the  Legal  Profession,  or  in  the 
daily  business  of  Banking  and  other  Financial  transactions, 
require  at  once  a  clear  grasp  of  Theory  and  an  "  Aide-M6moire '' 
of  Case-Law  on  Banking,  we  may  recommend  the  careful  study 
of  Mr.  Macleod's  interesting  and  valuable  work. 


A  Treatise  an  the  Doctrine  of  Ultra  Vires,  being  an  Investiga- 
tion of  the  Principles  which  limit  the  Capacities,  Powers,  and 
Liabilities  of  Corporations,  and  more  especially  of  Joint  Stock 
Companies.  By  Seward  Brice,  M.A.,  LL.D.,  London,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  Second  Edition.  Revised 
throughout  and  re-written,  greatly  enlarged,  and  containing  the 
United  States  and  Colonial  Decisions.  Stevens  and  Haynes. 
1877. 

The  doctrine  which  forms  the  subject  of  Mr.  Seward  Brice's 
elaborate  and  exhaustive  work  is  a  remarkable  instance  of  rapid 
growth  in  modem  Jurisprudence.  Owing  its  rise,  as  it  seems, 
almost  solely  to  the  great  Railway  Mania  of  1845,  it  is  now  pro- 
minent on  both  sides  of  the  Atlantic,  and  this  is  the  case  to  such 
a  great  extent  in  the  United  States  that  one  of  our  Legal  contem- 
poraries there  expressed  in  1874  the  opinion  that  within  the  sub- 
sequent Decade  it  would  assume  a  large  Political  as  well  as 
Legal  importance.  In  fact,  the  value  of  Mr.  Seward  Brice's 
book  to  the  American  as  well  as  the  English  practitioner  has 
been  shown  not  only  by  a  large  sale  of  the  English  edition  in  the 
United  States,  but  also  in  another  way  which  the  defective  state 
of  existing  arrangements  in  regard  to  International  Copyright 
usually  renders  less  satisfactory  to  author  and  publisher.  An 
American  edition  of  Mr.  Seward  Brice's  work  will  not,  however, 
now  be  needed,  as  the  author  has  paid  great  attention  throughout 
the  present  issue  to  the  decisions  of  the  various  Federal  and 
State  Courts,  as  well  as  to  those  of  the  Canadian  Courts,  in 
matters  affecting  the  doctrine  of  Ultra  Vires.  His  book,  indeed, 
now  almost  constitutes  a  Digest  of  the  Law  of  Great  Britain  and 
her  Colonies  and  of  the  United  States  on  the  Law  of  Corpora- 
tions— z,  subject  vast  enough  at  home,  but  even  more  so  beyond 
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the  Atlantic,  where  Corporations  are  so  numerous  and  so  powerful. 
Such  bodies  form,  as  our  author  justly  observes,  "  an  Imperium  in 
Imperto'*    The  'extent  of  power  which  they  may  attain  is  as  yet, 
perhaps,  more  visible  in  the  history  of  New  York  and  other 
"Ring's"  than  in  our  own  country;  but  it  is  sufficiently  percep- 
tible to  show  us  the  value  of  a  Treatise  so  carefully  formulating- 
the  general  principles  of  the  Law,  and  noticing  its  specific  appli- 
cation in  decided  cases.     Mr.  Seward  Brice  relates  that  he  has 
embodied  a  reference  in  the  present  edition  to  about  1,600  new 
cases,  and  expresses  the  hope  that  he  has  at  least  referred  to 
"  the  chief  cases."    We  should  think  there  can  be  few,  even  of 
the  Foreign  Judgments  and  Dicta,  which  have  not  found  their  way 
into  his  pages.    The  question  what  is  and^what  is  not  Ultra  Vires 
is  one  of  very  great  importance  in  commercial  countries  like  Great 
Britain,  and  the  United  States.     It  might,  indeed,  have  been  well 
for  some  of  the  American  Railways  if  the  Federal  or  State  Courts 
had  given  such  a  judgment  as  that  by  which  Kindersley,  V.C., 
m  the   case  of  the  Attorney- General  v.    Great  Northern  Railway 
Company^  decided  that  a  Railway  Company  might  not  carry  on 
a  trade  in  coal  without  special  authorisation  in  their  Act.     Some 
other  decisions  as  to  what  is  Ultra  Vires  seem  scarcely  so  Ayell 
founded;    but  the  whole  subject  has    grown    up  with  modem 
requirements,  and  is  intricate    in  proportion    with    the    many- 
sidedness    of   Modem    Civilisation.      Corporations    have    been 
described  as  having  the  attribute  of  "immortality."    It  is  better, 
we  think  with  Mr.  Seward  Brice,  to  speak  of  them  as  having 
a  "  continuous  identity."    ITie  members  of  a  Corporation,  in  fact, 
however  remotely  the  successors  of  those  first  associated,  are 
clothed  with  the  Legal  "  persona  "  of  the  original  Corporators, 
and  perpetuate  their  identity.     The  "  Sacra  Gentilitia,"  so  to 
speak,  of  the  Corporation  are  duly  performed  so  long  as  there 
remain  members  to  exercise  the  ftmctions  required  by  Law  for 
preserving  the  continuity  of  the   Body  Corporate.     And  as  we 
may  go  to  the  Roman  Law  for  an  illustration  of  the  continuous 
identity  of  Corporations,  so  must  we  for  the  adequate  under- 
standing of  the  doctrine  of  Novation — a  word  which  has  come 
into  use  of  late  years,  and  has  grown  with  the  same  rapid  growth 
as  Ultra  Vires.    The  principle,  indeed,  had  not  to  be  discovered, 
but  the  name  given  to  it  by  the  Roman  Jurists  was  somewhat 
strange  in  English  ears  when  recent  cases,  involving  questions 
under  the  amalgamation  of  companies,  gave  it  a  striking  pro- 
minence.    It  is  not  likely  now  to  be  forgotten ;  and  Mr.  Seward 
Brice  takes  care  to  g-ive  the  relative  Texts  from  the  Digest  and 
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Institutes,  and  from  Ulpian,  as  well  as  the  illustrations  inserted  in 
the  French  Code  Civil  (Arts.  1271,  1273),  of  the  various  modes 
in  which  Novation  is  effected  in  France.  We  must  confess  to  a 
certain  astonishment  that  in  his  quotation  of  the  Roman  Law,  at 
the  top  of  p.  704,  the  learned  writer  should  have  allowed 
''puqillus'*  to  stand  for  "pupillus."  But  we  are  aware  that 
sometimes  one's  very  familiarity  with  a  text  prevents  the  observa- 
tion of  errata,  and  the  volume,  containing,  as  it  does,  nearly  a 
thousand  pages  of  matter,  and  embracing*  every  possible  variety 
of  citation  and  reference,  seems  to  be,  on  the  whole,  singularly 
free  from  such  faults.  Mr.  Seward  Brice  has  done  a  great 
service  to  the  cause  of  Comparative  Jurisprudence  by  his  new 
recension  of  what  was  from  the  first  a  unique  text-book  on  the 
Law  of  Corporations.  He  has  gone  far  towards  effecting  a 
Digest  of  that  Law  in  its  relation  to  the  Doctrine  of  Ultra  Vires, 
and  the  second  edition  of  his  most  careful  and  comprehensive 
work  may  be  commended  with  equal  confidence  to  the  English, 
the  American,  and  the  Colonial  Practitioner,  as  well  as  to  the 
Scientific  Jurist. 


Annuaire  de  VImtiiui  de  Droit  InttrnaiionaL  Premiere  Annee. 
Gand,  Bureau  de  la  Revue  de  Droit  International,  Rue  de 
rUniversite.     1877. 

This  handsome  little  volume,  edited  by  the  indefatigable 
General  Secretary  of  the  Institute  of  International  Law,  contains 
much  that  cannot  fail  to  be  of  interest  in  the  present  aspect  of 
Europe.  Besides  the  Minutes  of  the  Session  of  1875  at  The 
Hague,  and  a  good  account  of  work  distributed  among  the 
Members  since  that  meeting,  M.  Rolin-Jaequemyns  has  given 
a  sketch  of  the  origin  of  the  Institute,  of  its  Foundation  Con- 
ference at  Ghent,  in  September,  1873,  and  of  its  Greneva  Session 
in  1874.  The  most  original  feature  of  the  work  is  Part  III., 
which  consists  of  a  careful  Chronological  List  of  the  principal 
events  connected  with  Legislation  or  Diplomacy  throughout  the 
civilised  world  from  January,  1874,  to  July,  1875. 

Part  IV.  contains  a  useful  selection  of  the  most  important 
International  documents,  Treaties,  Conventions,  &c.,  between 
the  same  dates,  and  the  volume  concludes  with  the  first  instal- 
ment of  a  Bibliography  of  Works  bearing  on  International 
Law,  published  within  the  same  period.  It  is  to  be  hoped  that 
M.  Rolin-Jaequemyns  will  not  find  that  he  has  overtaxed  his 
strength  in  attempting  to  compress  so  much  information  within 
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SO  narrow  a  compass/in  addition  to  his  already  heavy  labours  in 
his  secretarial  and  editorial  capacities. 


Commentaries  an  the  Ldherty  of  the  Subject  and  the  Laws  of  England 
Relating  to  the  Security  of  the  Person.  By  James  Paterson,  M.A., 
Barrister-at-Law.    Macmillan  &  Co.     1877. 

We  have  here  a  remarkable  work.  It  combines  the  merit  of 
beingf  at  once  scientifically  legal  and  philosophical.  It  discusses 
the  reasons  on  which  Laws  were  founded,  and  supplies  the 
authorities  on  which  their  administration  is  pow,  day  by  day, 
conducted.  The  most  ancient  writers  are  summoned  to  tell  us 
why  Legislation,  even  in  its  crudest  form,  took  a  particular 
course ;  the  most  recent  Reports  explain  to  us  what  have  been 
and  are  the  constructions  put  upon  the  oldest  decisions  and  the 
latest  Statutes.  The  Law  has  long  required  some  such  book, 
and  it  is  to  be  hoped  that  it  will  be  followed  by  others  of  a 
similar  character.  With  the  exception  of  Blackstone*s  immortal 
Commentaries,  there  never  yet  has  been  a  work  which  attempted 
to  philosophise  upon  the  principles  of,  and  at  the  same  time  to 
report  with  accuracy  the  decisions  upon,  the  Law.  The  author 
of  the  present  work  has  attempted  this  much-desired  labour, 
and  has  achieved  a  considerable  measure  of  success  in  the 
attempt.  One  leading  principle,  not  much  considered  by  legal 
writers  in  general,  he  affirms  with  distinctness — that  is,  that  the 
great  characteristic  of  Positive  Law  is  negative.  Men  are  told 
not  what  they  shall  do,  but  what  they  shall  not  do.  When  Law  is 
called  the  **  rule  of  conduct,"  Ihe  phrase  is  a  misdescription. 
Law  would  be  much  more  truly  described  as  the  prohibition  of 
misconduct.  All  individual  men  are  supposed  to  have  natural 
tendencies  to  self-indulgence,  which,  for  the  purposes  of  the 
Common  Good,  must  be  in  the  individual  repressed.  The  most 
ancient  and  one  of  the  most  revered  of  Law-givers,  Moses,  in 
the  Ten  Commandments,  has  but  one  in  the  positive  form.  All 
the  others  are  negative  or  prohibitory;  and  all  legislators 
since  his  time  have  followed  the  precedent  of  their  grand 
original. 

This  is  the  first  great  principle  asserted  and  well  worked  out 
in  Mr.  Paterson*s  book.  But  the  applications  of  it  are,  as  may 
be  supposed,  multitudinous.  A  work  on  **  The  Liberty  of  the 
Subject,  and  the  Security  of  the  Person  "  could  not  fail,  in  .this 
free  country,  to  be  almost  prodigal  in  illustrations.  Both 
matters  have  been  the  earnest  objects  of  popular  desire  and  of 
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legislative  labour  from  the  earliest  times  of  England.  In  other 
countries  the  Liberty  of  the  Subject  has  been  an  object  of  little 
consideration  with  Governments;  here  it  was  always  deemed 
one  of  high  importance,  and,  though  clever  and  daring  despots 
again  and  again  ventured  to  treat  it  with  disregard,  they  almost 
always  had  to  suffer  from  a  pursuing  Nemesis  which  left,  at 
least,  something  like  a  suggestive  warning  to  a  wilful  successor. 
As  to  the  Security  of  the  Person  (in  matters  with  which  the 
Liberty  of  the  Subject  was  not  concerned),  there  was,  anciently, 
a  degree  of  anxiety  manifested  by  Law  and  Lawyers,  which  is 
not,  unhappily  for  the  security  of  the  weak  and  defenceless, 
quite  so  strongly  manifested  at  the  present  day.  The  continual 
exhibition  of  a  violent  and  vindictive  temper  would  not  in  former 
times  have  been  accepted  as  a  proof  of  insanity  that  ought  to 
relieve  a  criminal  from  suffering  the  extreme  penalty  of  the  law, 
but  rather  as  an  evidence  that  he  was  properly  the  object  of  its 
exercise.  But  men  constitute  nations — men  change,  and  there- 
fore nations  change.  Whereas  at  one  time  there  was  almost  a 
relentless  pursuit  of  a  person  supposed  to  be  a  murderer,  and  a 
very  unhesitating  punishment  of  him,  together  with  an  unsparing 
treatment  of  his  body  afterwards  (as  the  author  fully  explains 
in  the  8th  Chapter),  now  a  clever  ex  parte  statement,  skilfully 
presented,  frequently  saves  an  undoubted  criminal  from  the  just 
penalty  of  the  Law. 

Although  we  cannot  agree  with  all  Mr.  Paterson's  conclu- 
sions, some  of  which  seem  not  entirely  free  from  the  influence 
of  crotchets,  his  work  undoubtedly  possesses  merit  of  a  high 
class,  and  is  well  worthy  the  study  of  the  Philosopher  and  the 
Lawyer. 

An  Analysis  of  M.  Ortolan's  Institutes  0/ Justinian  ;  including  the 
History  and  Generalisation  of  Roman  Law.  By  T.  Lambert  Meabs, 
M.A.,  LL.D.  (Lond.),  of  the  Inner  Temple,  Barrister-at-Law. 
Stevens  &  Sons.     1876. 

We  fear  that  much  obscurity  yet  clouds  the  understanding  of 
Roman  Law  in  England,  and  of  the  position  which  it  must  hold 
in  any  attempt  at  giving  a  scientific  legal  education.  Whatever 
may  come  of  the  efforts  repeatedly  made  by  Lord  Selbome  to 
establish  a  Legal  University,  or  of  the  not  very  dissimilar  views 
which  the  Lord  Chancellor  has  lately  expressed  regarding  the 
systematic  course  of  higher  education  in  Jurisprudence  which  he 
is  desirous  of  seeing  carried  out,  the  study  of  the  works  of  the 
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Masters  of  Jurisprudence  for  all  time  cannot  but  be  increased 
and  deepened.  Any  work,  therefore,  which  shall  help  the 
student  on  his  way,  and  set  before  him  in  a  handy  volume  the 
pith  of  the  labours  of  an  eminent  commentator  on  the  Roman 
Law,  is  smoothing  the  road  for  an  improved  system  of  legal 
education,  and  this  meed  of  praise  is  Dr.  Mears's  due  for  the 
book  now  before  us. 

In  the  execution  of  his  good  purpose,  we  think  Dr.  Mears  has 
not  escaped  some  errors.  His  retention  of  the  original  numbers 
of  the  paragraphs  translated,  which  are  but  excerpts  with  gaps 
between,  is  more  likely,  we  believe,  to  confuse  than  to  assist  the 
student.  A  candidate  for  honours  should  not  content  himself 
with  an  abridged  translation,  which,  at  the  best,  can  be  only 
the  dry  bones  of  the  original.  A  Pass-man,  on  the  other  hand, 
does  not  need  to  know  what  paragraphs  have  been  omitted,  for 
there  is  little  hope  that  he  would  refer  to  M.  Ortolan's  own 
luminous  pages.  Dr.  Mears  hopes,  indeed,  that  this  arrange- 
ment may  enable  the  Index  of  his  work  to  serve  for  the  original 
also,  but  this  it  can  only  do  in  part  Would  it  not  be  possible 
for  him  to  make  a  complete  Index  to  M.  Ortolan's  **  Explication 
Historique "  a  feature  in  his  promised  Translation  of  the 
Institutes  of  Justinian  and  Gaius  ?  There  are  some  occasional 
crudities  in  Dr.  Mears's  translation,  and  we  do  not  understand 
why  he  should  write  Andrk  Alciat  and  James  Cujas  in  the  course 
of  the  same  paragraph.  We  should  recommend  him,  in  a  future 
Edition,  to  place  the  abstracts  where  a  student  would  naturally 
look  for  them — before  the  Book  of  the  Institutes  to  which  they 
relate,  and  not  after  it.  Even  without  such  improvements  as  we 
have  suggested,  Dr.  Mears'  abridgement  of  Ortolan's  Roman 
Law  will  prove  a  valuable  aid  to  the  student. 


A  Concise  Treatise  on  the  Construction  of  Wills,  By  H.  S. 
Theobald,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  and 
Fellow  of  Wadham  College,  Oxford.     Stevens  &  Sons.     1876. 

There  has  long  been  need  of  a  really  good  and  systematic 
Treatise  on  Wills,  which,  while  satisfying  the  ordinary  require- 
ments of  the  practitioner,  should  at  the  same  time  afford  the 
student  a  comprehensive  and  yet  concise  exposition  of  Testamen- 
tary Jurisprudence.  Such  a  Treatise  would  occupy,  in  fact,  an 
equi-distant  position  between  the  amplitude  of  Jarman's  learned 
work,  and  the  paucity  of  detail  inherent  in  the  plan  of  Mr. 
Vaughan  Hawkins's  valuable  book.     Mr.  Theobald  fairly  admits 
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his  obligations  to  both  these  works,  without  the  former  of  which, 
his  own,  he  says,  "  would  probably  never  have  been  written ;  *' 
while  the  general  scheme  of  the  latter  has  served  in  the  main  as 
the  model  of  the  book  before  us.  We  may  still  retain  a  predi- 
lection in  favour  of  these  older  and  tried  gfuides ;  but  Mr. 
Theobald  has  certainly  given  evidence  of  extensive  investigation, 
conscientious  labour,  and  clear  exposition.  His  subject  is  one  of 
great  importance  and  as  great  intricacy.  Testators  often  uncon- 
sciously invite  litigation,  and  Mr.  Theobald  has  done  good  service 
in  drawing  up  a  short  chapter  of  "  Suggestions  for  Preparing  a 
Will,"  which  deserves  careful  perusal.  Taken  as  a  whole,  this  is 
a  more  useful  work  for  the  Student  than  either  of  the  older  books 
on  Wills.  It  is  not  so  strictly  scientific  in  its  arrangement  as 
Mr.  Vaughan  Hawkinses  Treatise,  but  for  that  very  reason, 
perhaps,  is  better  adapted  to  the  Student.  Mr.  Theobald  works 
his  cases  into  his  text,  instead  of  laying  down  a  Rule,  and  then 
giving  the  cases  on  which  it  is  founded.  He  insists  strongly  on 
the  frequently  superficial  character  of  the  resemblance  of  one 
case  to  another,  and  attributes  to  the  weariness  induced  by  the 
citation  of  irrelevant  cases  the  fact  that  Judges  have  "  sometimes 
gone  so  far  as  to  object  to  the  citation  of  cases  upon  the  Construc- 
tion of  Wills  altogether.*'  This  result  is  hardly  to  be  wondered 
at.  Mr.  Theobald  appears  to  wish  for  the  solution  of 
the  problem  how  Wills  are  to  be  construed  when  questions 
arise,  by  the  adoption  of  a  golden  mean  between  the  assumption 
of  a  "  hard  and  fast  Rule  of  Construction  "  (such,  e.g.,  as  has 
arisen  out  of  Lord  Romilly's  Rules  in  Edwards  v.  Edwards),  and 
the  leaving  of  the  Construction  of  a  Will  entirely  to  the  discretion 
of  an  individual  Judge,  "  unfettered  by  precedent  or  authority." 

The  somewhat  large  list  of*  Corrigenda  in  Mr.  Theobald's 
book,  though  containing  the  serious  erratum  of  "  illegitimate  " 
for  "legitimate,"  does  not  comprise  another  equally  serious  one 
on  page  4,  where  the  author,  in  reciting  a  portion  of  the  Wills 
Act,  1837,  printed  correctly  in  his  Appendix,  makes  his  quotation 
unintelligible  through  an  important  omission.  There  is  a  very 
full  table  of  cases,  which  adds  to  the  practical  utility  of  Mr. 
Theobald's  book. 


A  Treatise  on  the  Statute  0/ Frauds.  By  William  Fischer  Agnew, 
of  Lincoln's  Inn,  Barrister- at-law.    Wildy  and  Sons.     1876. 

Awaiting  the  settlement  of  the  vexed  and  difficult  question  as 
to  the  possibility  of  reducing  our  vast  and  complicated  mass  of 
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Statutes  and  legal  decisions  into  a  simple  and  intelligible  form, 
by  either  Code  or  Digest,  the  race  of  text  books  continues  to 
multiply  exceedingly,  and,  like  the  Egyptian  locusts  of  old, 
gradually  to  cover  and  appropriate  the  whole  territory  of  legal 
principle  and  practice.  We  congratulate  Mr.  Agnew  on  having 
discovered  a  little  nook  of  virgin  soil,  luxuriant  with  a  most 
tangled  growth  of  legal  decisions. 

Of  course  the  Statute  of  Frauds  has  frequently  been  referred 
to  and  treated  of  in  numerous  legal  works,  and  the  decisions 
interpreting  its  various  sections  have  been  incidentally  examined 
as  they  bore  upon  the  particular  class  of  questions  treated  of  in 
each  work ;  but  it  is  remarkable,  having  regard  to  its  importance 
and  wide  application,  that  this  Statute  should  not  hitherto,  so 
far  as  we  know,  have  been  selected  as  the  subject  matter  of  a 
separate  treatise. 

Mr.  Agnew's  treatise  has  considerable  merit.  He  has  evi- 
dently expended  much  industry  and  care  in  collecting  and 
examining  the  numerous  decisions  bearing  upon  his  subject; 
he  has  not  contented  himself  with  stringing  together  a  number 
of  headings  or  marginal  notes,  but  he  gives  the  effect  of  the 
cases  he  cites  in  a  clear  and  intelligible  nlanner,  and  he  appears 
to  us  generally  to  state  the  principles  he  wishes  to  deduce  there- 
from with  accuracy  and  discernment.  The  insertion  of  fresh 
cases  has  been  continued  to  a  late  period  before  publication,  so 
that  "he  who  runs  may  read"  in  this  book  the  latest  state  of 
the  law  upon  the  subject. 

But  one  thing  which  we  must  complain  of  is  that  we  have  to 
"  run  "  to  and  fro  if  we  wish  to  read.  If  it  be  asked  what  is 
Mr.  Agnew*s  method  of  arrangement,  we  are  tempted  to  say  he 
has  no  method  of  arrangement.  The  titles  of  his  different 
chapters  might  have  been  written  on  folded  slips  of  paper  and 
put  into  a  hat,  and,  after  being  shuffled,  arranged  in  the  order 
in  which  they  were  drawn  out.  Chapter  VIII.  treats  of  the 
general  rules  of  law  with  regard  to  the  execution  and  attestation 
of  wills;  Chapter  X.  treats  of  exceptional  modes  of  execution 
and  attestation  recognised  as  valid  in  the  case  of  soldiers  and 
sailors.  Why  are  they  separated  by  Chapter  IX.  on  revocation 
of  wills  ?  And  why  is  another  chapter  relating  to  wills  separated 
from  its  brethren  by  the  intervention  of  four  other  chapters  on 
totally  different  subjects  ?  We  venture  to  think  that  this  is  a 
serious  defect,  and  one  which  detracts  much  from  the  value  of 
the  book  for  purposes  of  study,  and  somewhat  also  from  its 
usefulness  to  the  practitioner.     We  also  think  that  this  book 
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might  have  been  improved  by  a  more  careful  final  revision 
before  sending  it  to  the  press,  whereby  several  noticeable 
instances  of  want  of  completeness  and  clearness  of  explanation 
might  have  been  omitted.  For  instance,  the  statement  of  the 
effect  of  the  Real  Property  Amendment  Act,  1845,  at  the  top  of 
p.  13,  is  to  us  utterly  unintelligible.  Again,  there  is  apparent 
inconsistency  between  the  words  of  Vaughan,  C  J.,  cited  at  p.  7, 
and  Mr.  Agnew's  statement  at  p.  9,  "  that  a  simple  license,  in 
order  to  be  binding  on  the  licensor,  must  be  under  seal."  We 
will  not  refer  to  other  instances  of  incompleteness  of  revision; 
they  are,  indeed,  only  occasional,  but  they  would  have  been 
better  avoided. 

On  the  whole,  however,  the  book  before  us  shows  much 
learning  and  industry,  and  is  likely  to  be  a  useful  addition  to  a 
Lawyer's  library. 


SMALLER  BOOKS  AND  PAMPHLETS. 


The  Chichele  Professor  of  International  Law  and  Diplomacy 
in  the  University  of  Oxford,  Dr.  T.  Erskine  Holland,  in  his  Leciure 
on  the  Brussels  Conference  ^1874  (Oxford  and  London,  James 
Parker  &  Co.,  1876),  treats  within  a  very  small  compass  a 
subject  which  the  existing  position  of  the  European  Common- 
wealth renders  peculiarly  interesting.  It  was  a  matter  of 
complaint  during  the  late  Servo-Turkish  campaigns  that  the 
Geneva  Convention  was  not  properly  observed  by  the  Ottoman 
troops,  and  even  that  its  symbol,  probably  owing  to  its  religious 
connotation,  was  disregarded  and  insulted.  This  is  only  one 
of  the  many  points  connected  with  Diplomatic  and  quasi- 
Diplomatic  attempts  to  mitigate  the  rigour  of  warfare,  on  which 
Dr.  Holland's  suggestive  pamphlet  may  be  consulted  with 
advantage. — ^The  author  of  England's  Maritime  Rights  (Hard- 
wicke  <&  Bogue),  Mr.  Ross  of  Bladensburg,  is  a  military  officer, 
zealous  for  what  he  conceives  to  be  his  country's  good,  in  case 
of  a  European  conflict,  and  that  is,  in  his  opinion,  the  formal 
withdrawal  of  Great  Britain  from  the  Declaration  of  Paris,  1856. 
Mr.  Ross  argues  his  case  with  great  vigour,  and  it  will  not  be 
his  fault  if  Parliament  should  not,  in  some  Session  yet  to  come, 
sanction  the  reversal  of  the  Acts  of  1856,  and  thus  restore  that 
**  balance  of  power  "  between  the  maritime  and  military  Powers 
which  was  then,  in  his  view,  unduly  disturbed. — ^Dr.  James 
Bryce,  who  modestly  hides  all  his  titular  distinctions,  save  those 
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of  Barrister-at-Law  and  Fellow  of  Oriel,  has  brought  out,  as 
a  Supplement  to  Ludlow  and  Jenkyns  on  the  Law  of  Trade 
Marks,  a  useful  edition  of  the  Trade  Marks  Registration  Acts^ 
1875-6  (William  Maxwell  &  Son,  1877),  ^i*  ^^  pertinent  Rules 
and  Instructions,  prefaced  by  an  Introduction,  and  accompanied 
by  a  running-  Commentary  of  notes.  But  would  it  not  have 
been  an  improvement  if  the  learned  Professor  had  printed  the 
portions  of  the  Act  of  1875  which  were  repealed  by  that  of 
1876,  within  square  brackets,  and  had  intercalated  the  Amend- 
ment Act,  which  is  very  short,  in  the  principal  Act  ?  Still,  it 
would  be  difficult  to  go  wrong  in  the  process  of  registering 
a  Trade  Mark  with  Dr.  Bryce's  book  at  one's  elbow. — In  the 
Articled  Clerks'  Hand- Book  (Stevens  &  Sons,  1877),  Messrs. 
Rubinstein  and  Ward  have  accomplished  a  work  which  must 
prove  a  boon  to  the  class  interested.  All  that  it  is  necessary  to 
learn  respecting  the  Law  regulating  the  status  of  a  clerk  under 
articles,  and  regarding  the  various  Examinations,  seems  to  be 
brought  together  by  the  authors  within  a  convenient  compass 
and  in  clear  language. — In  Observations  on  the  Object  and  Effect  of 
Section  38  of  the  Companies  Acty  1867  (Stevens  &  Sons,  1877),  the 
author,  a  Solicitor  of  long  practice  in  cases  under  the  Act, 
draws  attention  to  various  questions  which  have  recently  derived 
additional  importance  from  Tivycross  v.  Grants  and  other  cases 
of  less  note. — In  Lithotomy^  its  Successes  and  its  Dangers  (Mel- 
bourne, F.  &  F.  Bailliere,  1876),  attention  is  drawn  to  points  of 
interest  in  connection  with  Medical  Jurisprudence,  and  it  would 
seem  that  Coroners*  Inquests  require  some  reform  at  the 
Antipodes  no  less  than  in  England. — From  a  different  quarter 
of  the  globe,  there  reaches  us  a  reflux  of  International  Legal 
Literature,  in  the  shape  of  a  Series  of  Essays  on  Legal  Topics 
(Philadelphia,  Rees  Welsh,  1876),  by  Jas.  Parsons,  Esq.,  Pro- 
fessor in  the  Law  Department  of  the  University  of  Penn- 
sylvania, most  of  which  appeared  in  the  pages  of  the  *'Law 
Magazine  and  Review  "  at  various  periods  between  1863  and 
1871 ;  while  the  last  in  the  Series,  which,  under  the  title  of 
"The  Ancient  Commonwealth,"  enters  vividly  into  the  world  of 
the  "  Cite  Antique "  of  M.  Fustel  de  Coulanges,  is  reprinted 
from  the  American  Law  Register. — Mr.  Guernsey,  of  the 
New  York  Bar,  whose  Key  to  Equity  Jurisprudence  we  have 
already  noticed,  has  reprinted  (New  York,  McDivitt,  Campbell  & 
Co.),  from  the  **  Archives  pf  Electrology  and  Neurology  "  for 
1874,  a  Paper  on  •*  Municipal  Law  and  its  Relations  to  the  Con- 
stitution  of  Man/'  in  which  he  appears  to  hold  the  view  that  it  is 
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only  owing-  to  an  inherent  infirmity  of  the  flesh  that  man  stands  in 
need  of  Law  and  Religion.  We  cannot  help  thinking  that  he 
was  somewhat  hampered  by  the  special  title  of  his  paper,  and 
that  it  should  have  been  devoted  to  "Law"  without  the 
qualifying-  adjective. — ^A  writer  who,  oddly  enough,  calls 
himself  ''Justutn,''  and  adopts  ^'  Fiat  Justitia^  mat  c(Blum"  ^s 
his  motto,  takes  us  to  the  Celestial  Empire  in  his  Two  Episodes 
of  Recent  Anglo- Chinese  History  (James  Bain,  1877),  in  which,  by 
the  instances  of  the  Woosung-  Railway  and  the  Ocean  Case,  he 
seems  to  wish  to  prove  that  English  Policy  in  relation  to  China 
has  been  altogether  wrong,  and  that  of  the  Brother  of  the  Sun 
and  Moon,  and  his  Mandarins,  altogether  right  and  commend- 
able. **  Fiat  Justitia,"  when  the  Gods  have  decided  where  the 
right  lies. — The  useful  work  of  the  ''Revised  Edition  of  the  Siatuies" 
(Vol.  xi.,  Eyre  &  Spottiswoode,  1877),  is  continued  in  the  last 
issue  down  to  the  effect  of  Repeals  made  as  late  as  the  close  of 
the  Session  of  1876,  and  extends  over  the  Acts  of  the  three 
Sessions,  covering  the  years  1851-53.  A  Table,  in  a  separate 
form,  is  given  with  it,  showing  the  extent  of  the  Repeals 
contained  in  the  previous  ten  volumes  of  this  indispensable 
adjunct  to  the  Practitioner's  Library. 


f  00ks  llmito. 


We  have  to  acknowledge  the  receipt  of  the  following : — 

Buttings  Examination  Guide  and  Introduction  to  the  Law,  Stevens 
&  Sons.     1876. 

Blunt  6sf  Phillimore'B  Book  of  Church  Law.     Rivingftons.     1876. 

U.S»A,  Report  on  Public  Libraries  ^  Bureau  of  Education,  Wash- 
ington.    1876. 

HigKs  Law  of  Receivers,  Chicago :  Callaghan.  (London : 
Triibner.)     1876. 

Roberts*  s  Principles  of  Equity ,     Butterworths.     1876. 

Pollock's  Digest  of  the  Law  af  Partnership,     Stevens  &  Sons.    1877. 

EwelVs  Law  of  Fixtures,  Chicago:  Callaghan.  (London: 
Triibner.)     1876. 

Goddard's  Law  of  Easements,     Stevens  &  Sons.     1877. 

Willis  Bunds  Oke's  Game  Laws,     Butterworths.     1877. 
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Bishop's  Crimnal  Law.    Sixth  Edition,  2  vols.     Boston :  Little, 

Brown  &  Co.     (London :  Sampson,  Low  &  Co.)     1877. 
Scarlett^ s  Memoir  0/ Lord  Ahinger.    John  Murray.     1877. 
Amos' s  Laws /or  the  Regulation  of  Vice.    Stevens  &  Sons.     1877. 
CotU  ct Instruction   Criminelle  Autrichsen.     Society  de  Legislation 

Comparee.     1875. 
Anmuure  de  la  Societe  de  Legislation  Comparee.  Paris :  Cotillon.  1876. 
Le  Droit  Coutumier  des  Slaves  Meridionaux.  Paris :  E.  Thorin.  1877. 
Etudes  sur  les  Lois  de  Finance  (AngL  et  Etats  Unis).     Par   G» 

Lrouis.    Paris:  Cotillon.     1877. 
Ueber  die  Todes-strafe.      Vortrag   von    Herm    Prof.    Benedikt. 

"Wien.     1877. 
Boletin  de  la  Institucion  Libre  de  Ensenanza..    Madrid :  1877. 

We  have  also  received  to  date : — 

7^  American  Law  Review.    Boston :  Little,  Brown  &  Co. 

The  Southern  Law  Review.    St.  Louis :  G.  L  Jones  &  Co. 

The  Albany  Law  Journal.    Albany,  N.Y. 

The  Canada  Law  Journal.    Toronto. 

The  Scottish  Law  Magazine.    Edinburgh  :  T.  &  T.  Clark. 

The  Irish  Law  Times.    Dublin. 

The  New  Zealand  Jurist.    Dunedin,  N.Z. 

Journal  de  Droit  International  Prive.    Nos.  L^IL    Paris:  Marchal, 

Billard,  et  Cie.     1877. 
Revue  de  Droit  International.     Gand.  No.  IIL     1876-7. 
Rivista  di Discipline  Carcerarie.     Rome:  Jan.-March,  1877. 
Revue  Generate du Droit, ^c.  Paris:  E. Thorin.  No.IL  April.  1877. 


January. 

30.  Hayter,  Thomas,  Esq.,  Solicitor,  aged  44.  Adm.  1854. 
February. 

I,  Colons,  John  Stratford,  of  Gray's  Inn,  Esq.,  Barrister- 
at-law,  B.A.,  Trin.  Hall,  Cam.,  aged  62.  Called  1848. 
J.P.  and  D.L.  for  Co,  Hereford. 

,y  Mason,  Thomas  Johnson,  Esq.,  Solicitor,  Lonth,  Lin- 
colnshire,  aged  36.    Admitted  1863. 
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2.  Macnamara,  Henry  Tyrwhitt  Jones,  of  Lincoln's  Inn, 
Esq.,  Barrister-at-law,  one  of  Her  Majesty's  Railway  Com- 
missioners, aged  57.     Called  1849. 

„    Magrath,  William,  Esq.,  Solicitor  (Irel.) 

3.  Palmer,  Charles  Edmund,  of  the  Inner  Temple,  Esq., 
Barrister-at-law,  aged  39.  Called  1864.  Grandson, 
maternally,  of  the  late  Sir  John  Wilde,  LL.D.,  brother  of 
the  first  Lord  Truro,  Lord  Chancellor. 

5.  Lyon,  Andrew,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
law,  M.A.,  Judge  and  Sessions  Judge  of  Ratnaghiri,  Bom- 
bay Presidency.     Called  1875. 

6.  Whitaker,  Edward  Thomas,  Esq.,  Solicitor,  aged  76. 
Admitted  1823. 

7.  Sharpley,  Arthur  Edwin,  of  the  Middle  Temple,  Esq., 
Baxrister-at-law,  LL.D.,  Advocate  of  the  High  Court, 
Allahabad,  aged  45.     Called  1869. 

10.  Andrews,  Thomas  Bishop,  Esq.,  Solicitor  (Scot.),  at 
Kilmarnock,  aged  45. 

11.  Whitworth,  Robert,  of  the  Inner  Temple,  Esq.,  Bar- 
rister-at-law, M.A.,  Clare  Coll.,  Cam.,  aged  63.    Called  1837. 

12.  Kelly,  Fitzroy,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
law,  B.A.,  Trin.  Coll.,  Cam.     Called  1858. 

„  Hawett,  Thomas,  Esq.,  Solicitor,  Wigan,  Lanca- 
shire, aged  35.     Admitted  1865. 

13.  CoBBETT,  John  Morgan,  of  Lincoln's  Inn,  Esq.,  Bar- 
rister-at-law, M.P.  for  Oldham,  aged  77.  Called  1830. 
Second  son  of  the  famous  William  Cobbett,  formerly  M.P. 
for  Oldham.  Chairman  of  Quarter  Sessions  for  the  West 
Division  of  Sussex. 

„  O'DoNOGHUE,  John,  Esq.,  Barrister-at-law  (Irel.), 
late  Assistant  Poor  Law  Commissioner,  aged  80. 

14.  Mitchell,  Thomas  Davis,  of  the  Inner  Temple, 
Esq.,  Barrister-at-law.     Called  1868. 

15.  Saunders,  George  Williams,  of  Lincoln's  Inn,  Esq., 
Barrister-at-law,  aged  80,  late  a  Commissioner  of  Her 
Majesty's  Court  of  Bankruptcy.    Called  1830. 
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17.  Reynolds,  Alfred  C,  Esq.,  Solicitor  (Irel.) 
„    Stratford,  Thomas,  Esq.,  Solicitor  (Irel.),  aged  68. 

20.  Keily,  George,  Esq.,  Solicitor  (Irel.) 

21.  Clowes,  John,  Esq.,  Solicitor,  Great  Yarmouth, 
aged  68.    Admitted  1832. 

22.  Cathcart,  Elias,  Esq.,  of  Auchendrane,  Advocate, 
LL.D.,  Leyden,  aged  84.  Called  1817.  J.P.  for  Fife,  and 
D.L.  for  Ayrshire.  His  father  was  Lord  Alloway  of  the 
Court  of  Session. 

„  GiFFORD,  Alexander,  Esq.,  S.S.C.  (Scot.),  aged  87. 
Admitted  1815.  Uncle  of  the  present  Lord  Gilford,  of  the 
Court  of  Session. 

„  Raimondi,  Charles  Henry,  Esq.,  Solicitor,  aged  38. 
Admitted  1871. 

27.  Braikenridge,  Francis  Jerdone,  Esq.,  Solicitor,  aged 
54.     Admitted  1847. 

„  Dixon,  Arthur,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
law,  aged  37.     Called  1861. 

„  Lanyon,  Charles  Mortimer,  of  the  Inner  Temple, 
Esq.,  Barrister-at-law,  B.A.,  Trin.  Coll.,  Oxon.,  aged  36. 
Called  1865. 

28.  LovEDAY,  Arthur,  Esq.,  Proctor  and  Notary,  aged  81. 
Admitted  1815. 

March. 

2.  Pollock,  Edward,  Esq.,  Solicitor  (Irel.),  aged  61. 

4.  Hallett,  Thomas  Perham  Luxmoore,  of  Lincoln's  Inn, 
Esq.,  Barrister-at-law,  LL.B.,  formerly  Fellow  of  Trin. 
Hall,  Cam.,  aged  75.  Called  1829.  A  descendant  (through 
his  mother  Jessey,  daughter  and  co-heiress  of  the  late 
Thomas  Perham,  Esq.,  of  Well  Court,  Dorset)  of  Sir 
William  Perham  or  Periam,  Lord  Chief  Baron  of  the 
Exchequer  in  the  reign  of  Queen  Elizabeth. 

7.  Berwick,  Edward,  Esq.,  A.M.,  Barrister-at-law 
(Irel.),  President  of  the  Queen's  College,  Galway. 

8.  Barlow,  Arthur,  Esq.,  Solicitor  (Irel.),  aged  79. 

9.  Hewitt,  Thomas  Sidney,  Esq.,  Solicitor,  aged  83. 
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9.  Patten,  John,  Esq.,  W.S.  (Scot.),  aged  71. 

10.  Plowden,  Harry  A.  Chichele,  of  the  Middle  Temple, 
Esq.,  Barrister-at-law,  late  Captain,  Bengal  Staff  Corps, 
aged  37.     Called  1876. 

13.  Heron,  John  Rippon,  Esq.,  Solicitor,  aged  43.  Ad- 
mitted 1858. 

„  Jeffereys,  John,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
law,  aged  68.     Called  1835. 

15.  Norton,  William,  of  the  Middle  Temple,  Esq., 
Barrister-at-law,  aged  31.     Called  1870. 

17.  Clark,  Thomas  James,  Esq.,  Q.C.,  and  a  Bencher  of 
the  Inner  Temple,  aged  55. 

„    Mitchell,  Thomas,  Esq.,  Solicitor  (Irel.),  aged  69. 

21.  Henn,  William  Poole,  Esq.,  Solicitor  (Irel.) 

22.  GovER,  Henry,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-law,  LL.D.,  St.  Peter's  Coll.,  Cam.,  aged  50.    Called  1856. 

„  Hanson,  Edward  Pardoe  Cotton,  of  Lincoln's  Inn, 
Esq.,  Barrister-at-law,  aged  43.     Called  1856. 

„  Hawkins,  John,  Esq.,  Solicitor,  Hitchin,  aged  86. 
Admitted  1813.  Father  of  Sir  Henry  Hawkins,  Judge  of 
the  Exchequer  Division  of  the  High  Court  of  Justice, 

23.  DuNDAS,  Sir  David,  Bart.,  F.R.S.,  F.S.A.,  Advocate, 
aged  74.  Called  1824.  Only  son  of  the  late  Sir  Robert 
Dundas,  Bart.,  of  Beechwood,  Midlothian,  a  Principal  Clerk 
of  Session,  by  Matilda,  daughter  of  the  late  Hon.  Archibald 
Cockbum,  one  of  the  Barons  of  the  Court  of  Exchequer  in 
Scotland.  The  title  devolves  upon  his  eldest  surviving  son, 
Sidney  James,  bom  in  1849. 

„    Ferguson,  John  G.,  Esq.,  SoUcitor  (Irel.) 
„    Merriman,    William    Clark,   Esq.,   Solicitor,   Marl- 
borough, Registrar  of  the  County  Court,  aged  73.    Admitted 
1827. 

24.  Ryland,  Arthur,  Esq.,  Solicitor,  Birmingham,  J.P, 
for  Worcestershire,  aged  70.    Admitted  1828. 

„  Bagehot,  Walter,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-law.     Called  1852. 
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24.  Crowdy,  James,  Esq.,  Solicitor,  aged  57.  Admitted 
1841. 

26.  Irwin,  Hugh,  Esq.,  Solicitor  (Irel.),  late  Chief  Regis- 
trar, Civil  Bill  Court,  Dublin,  aged  73. 

28.  O'Beirne,  Henry,  Esq.,  Solicitor  (Irel.) 

29.  DuNDAS,  Right  Hon.  Sir  David,  M.A.,  Q.C.,  and  a 
Bencher  of  the  Inner  Temple,  aged  78.  Eldest  surviving 
son  of  the  late  James  Dundas,  Esq.,  of  Ochtertyre,  Co.  Perth. 
Educated  at  Westminster  School,  and  subsequently  Student 
of  Ch.  Ch.,  Oxford.  Called  to  the  Bar  1823  5  Q«C  in  1840, 
and  Liberal  M. P.  for  Sutherlandshire  till  1852,  and  again, 
1861-67.  Solicitor-General  under  Lord  John  Russell's 
Administration  1846-8  ;  Judge  Advocate-General  1849-52. 

„  RiDDELL- Webster,  Thomas  WylUe,  Esq.,  Advocate 
(Scot.),  aged  70. 

31.  Cooke,  John  William,  Esq.,  Barrister-at-law  (Irel.), 
J.P.,  aged  58. 
AprU. 

1.  Behan,  John,  Esq.,  Barrister-at-law  (Irel.),  aged  46. 

2.  Shugar,  John  Merritt,  Esq.,  Solicitor,  Tring,  aged  54. 
Admitted  1844. 

5.  Stoate,  William,  of  Gray's  Inn,  Esq.,  Barrister-at- 
law.     Called  1847. 

8.  Falls,  Henry,  Esq.,  Solicitor  (Irel.) 

„  Shaw,  Benjamin,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law,  formerly  Fellow  of  Trin.  Coll.  Cam.,  aged  58. 
Called  1868,  having  previously  for  some  years  practised 
below  the  bar. 

„  Symonds,  Arthur,  of  the  Middle  Temple,  Esq., 
Barrister-at-law,  aged  70.    Called  1841. 

9.  TiLSON,  Sir  Thomas,  Kt.,  J.P.  and  D.L.  for  Surrey, 
and  Chairman  of  Quarter  Sessions,  aged  74.  Formerly  a 
Solicitor  in  London. 

14.  Reynolds,  Edward,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law,  B.A.,  Lincoln  Coll.  Oxon.^  aged  35. 
Called  1864. 
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14.  Scott,  Montagu,  Esq.,  Solicitor,  aged  55.  Admitted 
1845. 

„  ToMLiN,  George  Taddy,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law,  J.P.  for  Kent,  aged  51.     Called  1855. 

19.  Smith,  Thomas  Henry,  Esq.,  Solicitor,  aged  66. 
Admitted  1857. 

20.  Fry,  Alfred  Augustus,  of  Lincoln's  Inn,  Esq.,  Bar- 
rister-at-Law, aged  64.     Called  1835. 

THE   LATE   DR.   GEORGE   MATCHAM. 

He  was  the  eldest  son  of  George  Matcham,  Esq.,  of  Ash- 
fold  Lodge,  Sussex  (of  whom  an  excellent  account  is  given  in 
the  **  Gentleman's  Magazine  "  for  1833),  by  Catherine,  youngest 
daughter  of  the  Rev.  Edmund  Nelson,  Rector  of  Bumham 
Thorp,  Norfolk,  by  Catherine  Suckling,  great-niece  of  Sir 
Robert  Walpole,  K.B.  To  Mrs.  Matcham's  male  issue,  after 
the  male  descendants  of  her  eldest  sister,  Mrs.  Bolton,  the 
title  and  estates  of  Nelson  are  limited. 

The  "  Salisbury  and  Winchester  Journal "  of  20th  January, 
1877,  correctly  states  that  the  subject  of  this  notice  **  was 
bom  in  1789,  and  was  educated  at  St.  John's  College,  Cam- 
bridge, where  he  took  the  degree  of  LL.B.  in  1814,  and  that 
of  LL.D.  in  1820.  In  the  same  year  he  was  admitted  an 
Advocate  in  Doctors'  Commons.  In  1836  he  succeeded  the 
late  Earl  of  Radnor  as  Chairman  of  the  Wilts  Quarter 
Sessions,  held  in  the  city  of  Sarum,  an  office  which  he  con- 
tinued to  hold  down  to  April,  1867,  when  he  received  a  vote 
of  thanks  from  the  Magistrates  assembled  in  Quarter  Ses- 
sions for  his  courteous  and  upright  conduct  as  Chairman 
for  a  period  of  thirty  years.  He  brou^t,"  continues  the 
writer  of  that  notice,  "  to  the  discharge  of  his  duties  a  pro- 
found knowledge  of  the  Law,  and  dispensed  Justice  in  the 
most  impartial  manner.  His  decisions  were  given  without 
the  slightest  exhibition  of  temper,  and  were  the  result  of 
impartiality  and  investigation.  Mr.  Matcham  w^as  from  an 
early  period  addicted  to  antiquarian  pursuits ;  and  when  Sir 
Richard    Colt   Hoare    undertook   the    publication  of  the 
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*  Modern  History  of  Wilts,*  he  contributed  those  portions 
of  the  work  which  are  devoted  to  the  Hundreds  of  Downton 
and  Frustfield." 

Mr.  Matcham's  reminiscences  went  back  to  the  beginning 
of  this  century.  He  could  relate  how  that  in  1805,  being 
then  about  16  years  of  age,  he  was  the  guest  of  his  uncle, 
Lord  Nelson,  at  Merton,  and  listened  to  the  conversation  of 
men  very  eminent  at  that  period  in  war  and  in  politics. 
He  heard  Lord  Nelson,  when  relating  the  last  interview  he 
ever  had  with  Mr.  Pitt,  say,  "  Mr.  Pitt  paid  me  a  compli- 
ment which  I  believe  he  would  not  have  paid  to  a  Prince 
of  the  Blood,  he  left  the  room  with  me,  and  attended  me  to 
the  carriage."  And,  finally,  Mr.  Matcham  witnessed  the 
departure  of  the  great  Admiral  to  the  achievement  of  his 
crowning  victory  at  Trafalgar. 

Later  in  life  he  was  an  Advocate  frequenting  the  Courts 
presided  over  by  Lord  Stowell,  whose  acquaintance  he 
was  honoured  with,  and  whose  hospitality  he  enjoyed.  A 
sound  scholar  himself  he  could  fully  appreciate  the  con- 
versation of  that  remarkable  man,  and  he  has  given  some 
anecdotes  of  him  in  the  "  Gentleman's  Magazine,"  signed 
Wiltonensis. 

In  1825,  2LS  a  coadjutor  of  Sir  Richard  Hoare,  in  his 
History  of  Wilts,  he  commenced  a  series  of  visits  to  that 
venerable  baronet,  at  Stourhead,  where  Lord  Arundell  of 
Wardour,  Mr.  Rokewode  Gage,  Mr.  Robert  Benson,  and 
other  accomplished  antiquaries  were  accustomed  once  a 
year  to  assemble. 

Ripe  in  years,  and  honoured  and  revered  by  all  his 
relatives  and  friends,  with  a  vigorous  mind,  unimpaired  to 
the  last,  he  passed  away  on  the  iSth  January  last,  leaving  a 
character,  almost  peculiar  to  our  nation,  of  an  accomplished, 
an  able,  and  useful  country  gentleman. 

Mr.  Matcham  married,  1817,  Harriet,  eldest  daughter  and 
heiress  of  Mr.  William  Eyre,  of  Newhouse.  She  was  the 
representative  of  the  Newhouse  branch  of  that  ancient 
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family  in  Wilts,  and  was  a  descendant  of  Chief  Justice 
Eyre.  With  this  lady,  whom  he  survived,  he  lived  in 
affectionate  union  for  fifty-four  years.  He  leaves  a  son 
and  two  daughters. 
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No.   CCXXV,— August,  1877. 


Art.  L— curiosities  OF  ENGLISH  LAW. 
No.   II. — Conditions    in    Restraint    of    Marriage. 

'TTTE  now  propose  to  review  a  branch  of  the  Law  which, 
^  ^       if  it  were  on  no  other  account  open  to  comment, 
would  be  abundantly  worthy  of  notice  as  having  given  rise 
to  a  most  remarkable  Rule  of  Construction. 

This  Rule  of  Construction,  commonly  known  as  the 
Doctrine  of  Conditions  in  terroremy  may  be  shortly  stated  as 
follows: — Where  a  testator  attaches  to  his  bounty  a  condition 
of  forfeiture  on  marriage,  the  Court  often  refuses  to  construe 
his  words  according  to  their  natural  meaning,  and  holds 
that  he  did  not  really  intend  the  threatened  forfeiture  to 
take  effect,  but  only  inserted  the  condition  in  the  hope  that 
the  legatee  by  taking  an  erroneous  view  of  his  intentions 
might  be  intimidated  into  remaining  single. 

We  believe  no  one  has  succeeded  in  discovering  when 
this  doctrine  which  traces  its  origin  to  the  Civil  Law  first 
became  naturalized  in  this  country.  Like  the  family  of 
Douglas,  there  never  seems  to  have  been  a  time  when  it  did 
not  flourish.  We  never  come  across  it  in  an  embryo  state ; 
on  the  very  first  introduction  we  are  presented  to  it  in  a 
high  stage  of  development  as  an  incontestible  dogma.  Yet  so 
long  ago  as  the  leading  case  of  Scott  v.  Tyler,  it  was  spoken 
of  very  disrespectfully  both  by  the  Judge  and  by  some  of 

28 


Digitized  by 


Google 


420  CURIOSITIES   OF   ENGLISH   LAW. 

the  principal  counsel  of  the  day,  and  smce  that  time  its 
position  has  by  no  means  improved. 

It  is  no  doubt  a  matter  of  congratulation  that  the  Judges 
have,  in  this  instance,  been  content  simply  to  perpetuate  a 
time-honoured  doctrine  which  has  been  unive;^ sally  condem- 
ned for  a  century,  and  have  not  thought  it  necessary  (as  is 
often   the  case)  to  add  to  the  sanction  of  antiquity  the 
weight  of  their  own  approbation.     The  vigorous  assaults  on 
the  part  of  the  highest  functionaries  of  the  Law  to  which 
this  devoted  doctrine  has  been  subjected,  certainly  affords 
a  gratifying    spectacle  of  judicial    independence.      Lord 
Thurlow  in  Scott  v.  Tyler,  after  referring  to  some  early  cases, 
observes,  "  I  do  not  find  it  was  ever  seriously  supposed  to 
have  been  the  testator's  intention  to  hold  out  the  terror  of 
that  which  he  never  meant  should  happen,"*  and  for  a 
modem  exposition  of  judicial  opinion  on  the  doctrine,  it 
will  be  sufficient  to  refer  to  the  judgment  of  Jessel,  M.R., 
in  Bellairs  v.   Bellairs  (L.R.   i8,  Eq.   510),   in  which  he 
follows  the  current  of  authority  with  extreme  reluctance. 
Satisfactory  as  it  is  to  find  that  the  undisguised  opinion  of 
the  Judges  is  in  this  instance  not   opposed  to  the  plain 
dictates  of  common  sense,  we  may  well  feel  some  little  dis- 
appointment when  we  reflect  that  a  doctrine,  on  the  face  of 
it  utterly  absurd,  which  has  been  energetically  condemned 
by  the  highest  legal  authority  nearly  a  century  ago,  should 
still  be  permitted  to  flourish  in  undiminished  vigour.     The 
vitality  of  legal  abuses  must  indeed  be  great,  if  such  a  one 
as  this  can  escape  the  raid  of  Law  Reformers  uninjured. 
Without  a  friend  in  the  world,  planted  no  one  knows  how 
or  why,  it  exists  simply  because  it  has  existed.     Possibly 
like  the  reed  in  the  fable,  its  very  weakness  constitutes  its 
strength.    There  is,  it  may  be,  a  kind  of  chivalrous  feeling 
in  the  breasts  of  Law  Reformers,  impelling  them  ^^  par  cert 
subjectis  et  debellare  superbos,'*  that  is,  to  spare  the  small  game, 

*  See  also  the  observations  of  Lord  Mansfield,  in  Lang  v.  Dennis,  4  Burr 
2055. 
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and  direct  their  attacks  at  those  large  and  terrible  abuses 
which  have  influential  defenders  and  die  hard.  We  know 
that  the  satisfaction  arising  from  the  successful  issue  of  an 
enterprise,  depends  principally  upon  a  sense  of  the  difficulties 
which  have  had  to  be  surmounted,  and  we  can  quite  under- 
stand that  the  feeling  of  triumph,  to  say  nothing  of  an 
increased  meed  of  popular  applause,  occasioned  by  a  hotly- 
contested  victory,  affords  a  much  keener  source  of  gratifica- 
tion to  the  victor  than  the  discomfiture  of  a  feeble  enemy. 

A  rat-catcher  may  be  more  usefully  employed  than  a  lion- 
hunter,  but  his  occupation  is  not  held  in  the  same  estima- 
tion. In  this  respect,  the  Law  Reformer  is  no  exception  to 
the  general  rule.  He  feels  as  keen  a  delight  as  any  other 
naturally  combative  person  in  meeting  "  a  foeman  worthy 
of  his  steel  "  To  fight  the  powers  that  be,  to  try  a  fall 
with  the  Attorney  and  Solicitor-General,  to  brave  the  invec- 
tives of  the  Lord  Chancellor,  and  the  contemptuous  sneers 
of  the  senior  members  of  the  Bar-~this  is  indeed  an  inspirit- 
ing contest,  defeat  is  no  dishonour,  and  victory  inexpressibly 
glorious.  How  humble  in  comparison  is  the  position  of  the 
mere  Scavenger  of  Reform,  he  who  quietly  removes  a 
nuisance  the  retention  of  which  is  a  matter  of  indifference 
to  the  highest  legal  authorities.  Too  many  of  us  aim  rather 
at  being  famous  than  useful,  and  hence  we  can  understand 
how  it  happens  that  an  abuse  may  owe  its  vitality  to  the 
mere  fact  that  it  is  too  utterly  rotten  for  any  human  being 
to  defend,  and  we  venture  to  think  that  no  better  illustration 
of  the  truth  of  this  paradox  can  be  found  than  in  the  con- 
tinued existence  of  the  Doctrine  of  Conditions  in  terrorem. 

Having  once  firmly  established  the  doctrine  that  persons 
are  in  the  habit  of  endeavouring  to  regulate  the  conduct  of 
their  legatees  by  purporting  to  impose  penalties  which  they 
do  not  intend  to  be  enforced,  and  which  those  legatees  may 
discover  from  the  nearest  attorney  to  be  a  mere  dead  letter, 
it  may  be  a  question  whether  the  judges  might  not,  with 
advantage,    have    abandoned    altogether    the    transparent 
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pretext  of  trying  to  discover  the  real  intention  of  the 
testator.  The  solution  they  arrived  at  as  to  the  meaning 
of  the  testator's  words  being,  in  most  cases,  obviously 
opposed  to  common  sense,  one  would  scarcely  have  thought 
it  worth  their  while  by  refining  on  their  canons  of  con- 
struction to  render  that  solution  more  difficult  to  forecast. 
However,  various  refinements  have,  as  we  all  know,  been 
engrafted  on  the  primitive  doctrine  until  the  decisions  of 
the  Court  have  become  extremely  difficult  to  forecast. 
First  a  distinction  has  been  taken  between  those  cases  m 
which  a  testator  has  merely  declared  that  an  interest  given 
to  a  person  shall  cease  on  marriage,  without  any  direction 
as  to  the  disposition  of  the  fund  in  that  event,  and  those 
cases  in  which  there  is  an  express  bequest  over  of  the 
forfeited  interest.  The  judicial  mind  has  been  much 
exercised  as  to  the  ground  of  this  distinction.  Sir  William 
Grant,  M.R.,  in  Lloyd  v.  Branton  (3  Mer.  117),  observed, 
"  Different  reasons  have  been  assigned  by  different  Judges 
for  the  operation  of  a  devise  over.  Some  have  said  that  it 
afforded  a  clear  manifestation  of  the  intention  of  the  testator 
not  to  make  the  declaration  of  the  forfeiture  merely  in 
tcrrorem,  which  might  otherwise  have  been  presumed. 
Others  have  said  that  it  was  the  interest  of  the  devisee 
over  which  made  the  difference,  and  that  the  clause  ceased 
to  be  merely  a  condition  of  forfeiture,  and  became  a  con- 
ditional limitation,  to  which  the  Court  was  bound  to  give 
effect." 

We  do  not  propose  to  comment  on  the  judicial  doubts  as 
to  this  knotty  point ;  it  will  be  sufficient  to  observe  that  the 
distinction  in  question,  whatever  may  be  its  origin,  or 
on  whatever  grounds  it  may  be  upheld,  has,  in  its  applica- 
tion, given  rise  to  a  good  deal  of  litigation,  owing  to  a 
difference  of  opinion  among  the  Judges  as  to  whether  or  not 
a  residuary  bequest  amounts  to  a  sufficient  bequest  over  to 
oust  the  in  terrorem  doctrine.  Sir  William  Grant  in  the 
last-mentioned  case,  without  venturing  to  give  a  positive 
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opinion  as  to  the  effect  of  a  simple  residuary  bequest, 
decided  that  a  direction  that  the  forfeited  bequests  should 
fall  into  the  residue  was  as  effectual  as  an  express  bequest 
over,  and  although  the  better  opinion  would  seem  to  be 
that  a  simple  residuary  bequest  does  not  amount  to  a 
bequest  over,  the  point  can  hardly  be  said  to  be  free  from 
doubt. 

We  see  then  that  the  first  limitation  placed  to  the 
doctrine  of  conditions  in  terrorem  has  given  rise  to  a  doubt 
that  is  still  sub  judice. 

The  effect  of  an  alternative  bequest  has  also  furnished 
abundant  matter  for  controversy.  If  the  Judges  had  been 
actuated  by  any  bond  fide  desire  to  carry  the  wishes  of 
testators  into  effect,  it  is  difficult  to  see  on  what  ground 
they  should  have  refused  to  an  alternative  bequest  the 
same  weight  as  an  indication  of  intention  which  they 
accorded  to  a  bequest  over.  If  a  man  is  held  to  have 
sufficiently  expressed  an  intention  to  enforce  the  threatened 
terrors  of  forfeiture  by  indicating  the  objects  of  his  bounty 
in  the  event  of  the  forfeiture  taking  effect,  surely  his 
intention  not  to  rely  upon  any  idle  threat  remains  equally 
manifest  if  he  takes  the  trouble  to  make  out  an  alternative 
scheme,  and,  instead  of  naming  other  objects  of  his  bounty, 
proceeds  to  apportion  the  relative  wages  of  obedience  and 
contumacy.  However,  it  was  settled  by  Lord  Hardwicke 
(Wheeler  v.  Bingham y  3  Atk.  364),  that  an  alternative 
provision  m  the  event  of  non-compliance  with  the  conditions 
of  celibacy,  on  which  the  original  bequest  was  granted, 
whether  such  alternative  provision  was  settled  by  the 
testator  himself,  or  left  to  the  discretion  of  others,  was  not 
sufficient  to  oust  the  doctrine  of  in  terrorem.  But  although 
the  authority  of  that  decision  has,  we  believe,  never  been 
questioned,  nevertheless  it  would  be  wrong  to  infer  that 
the  insertion  of  an  alternative  bequest  may  be  left  out  of 
consideration  in  determining  the  effect  to  be  attributed  to  a 
clause    of  forfeiture.      Such   a  bequest  may  produce,   in 
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a  different  way,  precisely  the  same  effect,  as  regards  the 
threatened  legatee,  as  a  bequest  over  may.  Sometimes  it 
will  be  efficacious  to  his  detriment  when  a  bequest  over 
would  have  been  innocuous,  for  the  tendency  of  modern 
decisions  has  been  to  consider  alternative  bequests  in  the 
light  of  limitations  (which  are  valid  even  when  in  general 
restraint  of  marriage)  rather  than  conditions.  The  cases 
on  this  head  (which  contain  extremely  thin  distinctions, 
and  are  very  difficult  to  reconcile)  we  will  refrain  from  dis- 
cussing until  we  come  to  consider  the  question  of  limitations 
as  distinguished  from  conditions. 

We  have  said  quite  enough  to  show  that  the  in  terrorem 
doctrine  has  occasioned  a  great  deal  of  doubt  and  difficulty, 
but  the  most  perplexing  question  of  all  in  relation  to  that 
doctrine  has  still  to  be  investigated,  namely,  whether  the 
doctrine  does  or  does  not  apply  to  conditions  precedent. 
In  the  first  place,  it  is  sometimes  by  no  means  an  easy 
matter  to  distinguish  a  condition  precedent  from  a  condition 
subsequent.  We  find  it  stated  in  a  very  early  case  (Robinson 
V.  ComynSy  Ca.  Temp.  Talbot,  i66),  that  "There  are  no 
technical  words  to  distinguish  conditions  precedent  and 
subsequent,  but  the  same  words  may  indifferently  make 
either,  according  to  the  intent  of  the  person  who  creates  it." 
After  this  not  very  encouraging  announcement,  it  is  not  sur- 
prising to  find  that  a  large  proportion  of  the  cases  on  Con- 
ditions in  Restraint  of  Marriage,  contain  more  or  less 
elaborate  arguments,  with  the  object  of  showing  that  what 
would  appear  prima  facie  to  be  a  condition  precedent,  is 
really  a  condition  subsequent,  and  vice  versa.  At  first  sight, 
the  distinction  between  the  two  classes  of  condition  seems 
both  simple  and  substantial.  The  one  class,  we  are  told, 
operates  by  way  of  raising  an  interest,  the  other  by 
adeeming  a  benefit  already  conferred.  In  practice,  however, 
it  was  soon  discovered  that  the  distinction  was  anything  but 
simple,  and  still  less  can  it  be  said  to  be  substantial.  In 
fact,  we  do  not  hesitate  to  record  our  conviction  that  this 
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distmction  is,  with  regard  to  the  subject  under  discussion, 
as  vicious  as  it  is  perplexing.  If  we  inquire  into  the  proba- 
ble reasons  which  determine  a  testator  in  his  choice  between 
the  two  classes  of  conditions,  it  will  in  most  instances 
clearly  appear  that  he  was  actuated  by  motives  which  have 
no  bearing  whatever  on  the  question  of  whether  or  not  he 
wished  his  conditions  to  be  enforced.  It  is  a  mistake  to 
suppose  (as  the  Judges  seem  to  do)  that  a  testator  puts  a 
prohibition  or  injunction,  in  the  form  of  a  condition  sub- 
sequent, when  he  is  comparatively  indifferent  as  to  whether 
his  wishes  are  attended  to  or  not,  and  in  the  form  of  a  con- 
dition precedent,  only  when  he  is  really  anxious  to  be 
obeyed,  this  is  not  so  ;  he  makes  use  of  the  one  form  or  the 
other,  for  no  other  reason  than  because  in  the  state  of  cir- 
cumstances that  he  has  to  deal  with,  it  happens  to  afford 
the  simplest  expression  of  his  wishes.  Suppose,  for  instance, 
that  a  testator  simply  desires  to  make  a  provision  for  his 
daughter  on  her  marriage  with  her  mother's  consent,  in  such  a 
case,  he  would  naturally  carry  his  intention  into  effect 
through  the  medium  of  a  condition  precedent,  if,  on  the 
other  hand,  he  wishes  to  make  the  provision  in  favour  of 
his  daughter  to  take  effect  immediately  after  his  death,  he 
will  probably  leave  an  annuity  to  his  daughter,  with  the 
condition  that  it  shall  cease  or  go  over  if  she  marries 
without  her  mother's  consent.  This  is  of  course  a  condition 
subsequent,  but  it  cannot  be  supposed  that  the  testator  is 
less  anxious  in  the  one  case  than  in  the  other  to  prevent  his 
daughter  from  making  an  imprudent  match.  Yet  the  form 
of  expression  may  be  of  the  utmost  importance,  for  there  is  a 
good  deal  of  authority  for  the  proposition  that  the  doctrine 
of  in  terrorem  applies  exclusively  to  conditions  subsequent. 
However,  this  is  a  doubtful  point,  and  may,  perhaps, 
even  yet  occasion  plenty  of  litigation  before  it  is  finally 
settled. 

We  have  now  only  one  more  modification  of  the  in  terrorem 
doctrine  to  deal  with.     This  last  modification,  while  more 
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palpably  absurd  than  any  we  have  hitherto  discussed,  has 
the  great  advantage  of  simplicity.  It  has  been  gravely 
decided  that  the  intention  of  a  testator  varies  according  to 
the  nature  of  the  property  with  which  he  purports  to  deal, 
and  that  the  very  same  words  which,  if  he  were  dealing 
with  personal  estate,  would  be  held  inoperative  to  defeat  a 
previous  gift,  will,  if  referable  to  real  estate,  effectually  put 
an  end  to  the  interest  of  the  devisee.  This  remarkable 
distinction,  and  that  between  conditions  precedent  and  sub- 
sequent, experienced  rough  treatment  at  the  hands  of  Lord 
Rosslyn,  in  the  well-known  case  of  Stacpole  v.  Beaumont. 
His  Lordship  observes  (3  Ves.  95),  **  It  is  impossible  to 
reconcile  the  authorities,  or  range  them  under  one  sensible, 
plain,  general  rule.  There  can  be  no  ground  in  the  con- 
struction of  legacies  for  a  distinction  between  legacies  out  of 
personal  and  out  of  real  estate.  The  construction  ought 
to  be  precisely  the  same.  I  do  not  see  more  importance  in 
reality  in  the  distinction  between  conditions  precedent  and 
subsequent.  The  case  of  all  these  questions  is  plainly 
this :  In  deciding  questions  that  arise  upon  legacies  out 
of  land,  the  Court  very  properly  followed  the  rule  that  the 
Common  Law  prescribes,  and  common  sense  supports,  to 
hold  the  condition  binding  where  it  is  not  illegal.  Where 
it  is  illegal  the  condition  would  be  rejected,  and  the  gift 
pure.  When  the  rule  came  to  be  applied  to  personal  estate, 
the  Court  felt  the  difficulty,  upon  the  supposition  that  the 
Ecclesiastical  Court  had  adopted  a  positive  rule  from  the 
Civil  Law  upon  legatory  questions,  and  the  inconvenience 
of  proceeding  by  a  different  rule  in  the  concurrent  juris- 
diction (it  is  not  right  to  call  it  so),  in  the  resort  to  this 
Court  instead  of  the  Ecclesiastical  Court  upon  legatory 
questions,  which,  after  the  Restoration,  was  very  frequent, 
in  the  beginning  embarrassed  the  Court.  Distinction  upon 
distinction  was  taken  to  get  out  of  the  supposed  difficulty." 
His  Lordship  then  proceeds,  in  no  measured  terms,  io 
condemn  the  folly  of  importing  the  rules  of  the  Civil  Law 
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into  the  Ecclesiastical  Courts,*  and  ended  by  observing, 
**  the  authorities  stand  so  well  ranged  that  the  Court  would 
not  appear  to  act  too  boldly  whichever  side  of  the  pro- 
position they  should  adopt." 

With  regard  to  the  rival  merits  or  demerits  of  the  Civil 
and  the  Common  Law,  we  do  not  hold  so  decided  an 
opinion  as  Lord  Rossl)ai.  On  the  contrary,  we  have  every 
desire  to  encourage  the  spirit  of  compromise.  We  do  not, 
we  confess,  entertain  such  an  exalted  opinion  of  the  excel- 
lence of  the  Canoi^  Law  or  the  Common  Law  as  to  regard 
the  complete  triumph  of  either  system  in  the  light  of  a 
highly  desirable  event.  We  think  that  either  system  might, 
with  advantage,  accept  of  modification  from  the  other,  but 
we  are  unable  to  adopt  the  rough  and  ready  form  of  com- 
promise instituted  by  the  Judges  as  a  satisfactory  settlement 
of  their  relative  claims.  It  would,  we  humbly  conceive, 
have  been  preferable  to  amalgamate  the  two  systems  of 
Law  instead  of  allowing  each  of  them  to  exercise  more  or 
less  undisputed  sway  in  its  own  allotted  domain.  Indeed, 
we  venture  to  submit  that  almost  anything  would  have  been 
better  than  the  present  ludicrous  anomaly  of  construing 
different  passages  in  the  same  will  according  to  antagonistic 
rules  of  construction.  By  whatever  legal  subtleties  such  a 
result  may  be  defended,  we  are  afraid  that  to  the  lay  mind 
it  will  always  appear  strange  that  a  condition  in  one  part 
of  a  will  should  be  interpreted  to  mean  something  quite 
different  from  an  identically  similar  condition  in  another 
part.  This  result  does  not  seem  to  have  been  brought 
about  by  reason  of  any  overweening  regard  on  the  part  of 
the  Chancellors  for  the  sanctity  of  every  jot  and  tittle  of 
the  Canon  Law ;  on  the  contrary,  on  the  partial  adoption 
of  that  Law  they  did  not  scruple  to  introduce  amendments 
of  their  own,  some  of  which  we   cannot  conscientiously 

*  It  is  remarkable  that  his  Lordship,  while  praising  the  Common  Law  and 
condemning  the  Canon  Law,  should  have  found  fault  with  the  distinction 
between  condition  precedent  and  subsequent,  which  is  a  creature  of  the 
Common  Law. 
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designate  as  improvements.  For  instance,  the  Canon  Law 
recognised  no  distinction  between  conditions  subsequent 
and  precedent  in  restraint  of  marriage,  and  attached  no 
importance  to  the  circumstance  of  a  bequest  over,  two 
very  considerable  variations  from  the  doctrine  of  the  Court 
of  Chancery.  Although,  therefore,  we  are  inclined  to 
agree  with  Lord  Rosslyn  in  thinking  that  the  Chancellors 
felt  themselves,  in  some  degree,  hampered  and  embarrassed 
by  the  concurrent  jurisdiction  in  the  matter  of  legacies 
assumed  by  the  Ecclesiastical  Courts ;  still,  in  the  face  of 
the  wide  differences  which  were  permitted  to  continue,  we 
suspect  that  the  concessions  made  on  their  part  were  not 
such  as  they  regarded  with  any  great  aversion.  We  are 
strongly  of  opinion  that  the  different  construction  of  con- 
ditions, according  as  they  affect  gifts  of  realty  or  personalty, 
may  be  explained  without  having  recourse  to  the  supposition 
of  undue  clerical  influence.  A  devisee  stands  on  quite  a 
different  footing  in  the  estimation  of  the  Court  of  Chancer)' 
from  a  legatee.  While  legacies  affect  only  the  next-of-kin, 
devises  are  injurious  to  the  sacred  interests  of  the  heir-at- 
law.  Now  between  a  testator's  legatees  and  his  next-of-kin 
Equity  is  content  to  hold  a  pretty  even  balance,  the  claims 
of  the  next-of-kin  not  being  invested  with  any  peculiar 
sanctity,  whilst  the  heir-at-law  has  always  been  pre- 
eminently what  is  called  "a  favourite"  with  the  Court. 
Any  interference  with  the  prospects  of  that  favoured 
individual,  who  has  the  divine  right  of  primogeniture  on 
his  side,  is  jealously  watched,  and,  indeed,  the  measure 
of  favour  dealt  out  to  him  was  so  extravagant,  and  so 
obviously  inconsistent  with  a  just  estimate  of  the  rival 
claims,  both  of  creditors  and  of  next-of-kin,  that  the  Legis- 
lature had  to  interfere  and  enforce  (in  spite  of  strenuous 
opposition  on  the  part  of  the  highest  legal  functionaries) 
the  elementary  principles  of  justice ;  ist.  By  making  the 
heir  liable  to  the  extent  of  his  inheritance  for  all  the  debts 
of  his  ancestor ;   and,  2ndly.  By  forbidding  him  to  come 
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upon  the  next-of-kin  to  pay  off  out  of  personalty  the  mort- 
gages and  charges  to  which  his  inheritance  had  been 
subjected.  The  heir-at-law  then  and  the  next-of-kin  stand 
at  the  opposite  ends  of  the  scale  of  favouritism.  Starting 
from  this  premiss  we  may  deduce  the  relative  positions  01 
legatee  and  devisee.  In  so  far  as  their  respective  interests 
do  not  clash  with  those  of  the  heir,  the  devisee  is  the  more 
favoured  of  the  two.  He  holds  a  very  strong  position 
when  put  in  competition  with  such  unconsidered  persons  as 
legatees  and  next-of-kin,  but  in  so  far  as  he  ousts  the  heir  he 
is  considered  in  the  light  of  a  usurper,  and  the  Court  is 
only  too  glad  of  any  excuse  for  holding  a  devise  to  be  in- 
operative, and  so  reinstating  their  favourite  the  heir. 

But  whatever  may  have  been  the  original  motive  for 
construing  conditions  attached  to  devises  more  strictly  than 
conditions  attached  to  legacies,  whether  partiality  for  the 
heir  or  regard  for  the  Canon  Law;  at  the  present  tioie 
there  is  not  a  shadow  of  excuse  for  making  rules  of  con- 
struction vary  according  to  the  nature  of  the  property 
given.  If  the  doctrine  of  conditions  in  terrorem  is  held  to 
furnish  the  rules  of  construction  best  calculated  to  carry  a 
testator's  real  wishes  into  effect,  the  doctrine  should 
manifestly  be  applied  to  devises  as  well  as  legacies. 

It  may  be  observed  that  even  this  last -mentioned  limita- 
tion of  the  famous  doctrine,  comparatively  simple  as  it  is, 
has  given  rise  to  questions  of  some  difficulty.  It  has  only 
just  been  decided,  and  we  venture  to  doubt  whether  it  has 
been  finally  settled,  by  the  present  Master  of  the  Rolls 
{Bellairs  v.  Bellairs,  L.  R.  18  Eq.  510),  that  a  mixed  fund  of 
realty  and  personalty  follows  the  rule  of  personalty,  and  in 
the  same  case  it  was  intimated,  but  not  expressly  decided, 
that  proceeds  of  sale  of  realty  follow  the  same  rule. 

We  have  said  enough  to  give  some  idea  of  the  absurd  and 
perplexing  nature  of  the  Law  of  Conditions  in  terrorem. 
We  must  not  forget  that  a  complete  knowledge  of  that 
branch  of  the  Law,  so  far  as  it  has  been  settled,  is  but  a 
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small  part  of  the  qualification  necessary  for  deciding  on  the 
validity  of  conditions  in  restraint  of  marriage.  We  have 
but  put  aside  all  the  judicially  collected  rubbish  which 
impedes  us  at  the  threshold  of  our  inquiry.  We  have 
learnt  only  to  decide  under  what  circumstances  a  testator 
shall  be  presumed  to  have  meant  what  he  has  said,  and  it 
remains  to  be  seen  how  far  the  Law  will  permit  his  inten- 
tions when  discovered  by  the  Canons  of  Construction 
already  noticed,  to  be  carried  into  effect. 

It  is  not  every  condition  in  restraint  of  marriage  that  is 
illegal.  If  a  condition  is  what  Equity  considers  reasonable, 
it  has  some  chance  of  being  enforced.  The  delicate  task  of 
discriminating  between  reasonable  and  unreasonable  con- 
ditions, has,  of  course,  afforded  abundant  opportunity  for 
the  display  of  differences  of  opinion  among  the  Judges.  On 
the  whole,  however,  we  do  not  think  that  the  conclusions 
arrived  at  are,  as  a  rule,  sufficiently  remarkable  either  for 
their  sagacity  or  the  reverse,  to  be  of  any  great  value, 
whether  by  way  of  example  or  warning ;  we  do  not  propose, 
therefore,  to  dwell  at  length  on  this  division  of  our  subject, 
but  only  to  mention  shortly  some  few  decisions  which  seem 
especially  open  to  comment. 

In  the  first  place,  Equity  shows  no  indulgence  to  second 
marriages  under  any  circumstances  whatever.  Widow  or 
widower,  young  or  old,  childless  or  otherwise,  Equity  sees 
no  reason  why  any  one  should  not  be  debarred  from  marry- 
ing again  under  pain  of  pecuniary  loss.  This  result  seems 
to  have  been  arrived  at  by  easy  stages.  It  was  very  early 
decided  that  a  testator  might  reasonably  hold  out  a 
pecuniary  inducement  to  his  widow  to  remain  faithful  to  his 
memory,  whether  she  had  any  children  by  him  or  not,  and 
there  is  some  authority  in  the  early  cases  for  supposing  that 
sons  had  the  like  power  of  throwing  obstacles  in  the  way  of 
the  second  marriage  of  their  mother.  It  was,  however, 
reserved  for  Lord  Hatherley,  when  Vice-Chancellor,  and 
the  Court  of  Appeal,  in  the  Chancery  Division,  to  advance 
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the  doctrine  as  to  second  marriage  by  two  important  stages. 
Lord  Hatherley  {Newton  v.  Marsdetiy  2  J.  &  H.,  356,  31  L.J. 
Ch.  690)  in  a  very  long  and  elaborate  judgment,  decided  on 
the  balance  of  authority,  that  any  one  may  impede  the 
marriage  of  a  widow  to  the  same  extent  as  her  late  husband, 
and  it  has  quite  recently  been  held  by  the  Court  of  Appeal 
{Allen  V.  Jackson^  i  Ch.  Div.,  399),  reversing  the  decision  of 
Vice-Chancellor  Hall,  that  the  second  marriage  of  a  widower 
is  not  more  favoured  than  that  of  a  widow.  In  the  entire 
want  of  sympathy  with  second  marriages  evinced  by  the 
Judges,  they  are  not  altogether  in  accord  with  the  Civil 
Law,  which  only  countenanced  restraints  on  second 
marriage  where  the  interests  of  the  children  of  the  former 
marriage  might  be  affected.  We  confess  that,  in  our  opinion, 
the  ancient  law  might  have  been  followed  with  advantage. 
It  seems  a  little  hard  that  persons  whose  first  marriage  has 
not  been  attended  with  the  natural  result  should  be  re- 
strained from  contracting  a  second,  particularly,  as  a 
learned  Judge  pathetically  observed,  where  the  surviving 
party  is  still  of  an  age  to  do  good  service  to  the  State  by 
the  procreation  of  children.  We  are  aware  that  there  exists 
some  diversity  of  opinion  with  regard  to  the  precise  degree 
of  merit  attaching  to  such  a  service,  but  without  entering 
into  that  delicate  inquiry,  it  is  enough  for  us  to  suggest  that 
most  of  the  objections  to  the  marriage  of  childless  widows 
and  widowers  apply  equally  to  first  marriages. 

The  Court  does  not  look  with  any  disfavour  upon  con- 
ditions restraining  marriage  without  consent  where  such 
conditions  are  deemed  reasonable,  and  the  judges  have 
felt  no  difficulty  in  upholding  the  validity  of  conditions 
whether  precedent  or  subsequent  requiring  the  consent  of 
trustees  to  the  marriage  of  a  legatee  under  age,  indeed  it 
has  been  held  by  the  Lords  Justices  {Younge  v.  Furse,  8  D. 
M.  &  G.,  756),  that  a  testator  may  legally  declare  a  forfeiture 
upon  the  marriage  of  his  daughter  (and  we  presume  of  any 
other  woman),  with  or  without  consent ^  under  the  age  of  28. 
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This  seems  a  strong  decision,  and  under  the  circumstances, 
the  testator  having  himself,  shortly  before  he  died,  consented 
to  the  proposals  of  the  young  gentleman,  subject  only  to  his 
daughter's  approval,  it  was  particularly  hard  on  the  legatee. 
Even  in  the  absence  of  any  special  element  of  hardship,  we 
think  a  condition  prohibiting  the  marriage  of  a  woman 
under  28  can  scarcely  in  fairness  be  called  a  reasonable 
condition.  We  can  quite  understand  that  to  elderly  gentle- 
men like  the  Lords  Justices,  who  were  perhaps  at  the  age 
of  28,  only  in  the  first  struggles  of  their  professional  career, 
that  age  should  savour  of  extreme  youth,  but  they  should 
remember  that  girls  are  commonly  placed  in  the  way  of 
receiving  proposals  of  marriage  at  the  age  of  17  or  18,  and 
that  to  prolong  for  ten  years  the  inconveniences  of  an 
engagement  when  they  might  at  once  be  put  an  end  to  by 
the  nearest  parson,  much  to  the  satisfaction  of  all  parties,  is 
indeed  a  serious  responsibility. 

But  although  a  testator  may  prohibit  his  daughter,  under 
pain  of  pecuniary  penalties,  from  marrying  under  the  age  of 
28  at  his  own  absolute  discretion  without  giving  any  reason 
whatever,  it  would  appear  from  the  case  of  Morley  v. 
Rennoldsofty  2  Hare,  579,  that  he  may  not  altogether  pro- 
hibit her  from  marrying  even  though  he  gdves  what  most 
people  would  consider  a  good  reason  for  the  prohibition. 
In  that  case  the  testator  purported  to  prohibit  his  daughter 
from  marrying  on  the  ground  that  she  was  suffering  from 
nervous  debility,  which  totally  unfitted  her  for  the  control 
of  herself,  nevertheless  the  prohibition  was  held  to  be  void. 
The  evidence  indeed  went  to  show  that  the  testator  was 
mistaken  in  his  estimate  of  his  daughter's  state  of  health, 
but  the  judgment  of  Vice-Chancellor  Wigram  goes  the 
length  of  affirming  that  nothing  short  of  an  absolute 
incapacity  to  contract  marriage,  such  as  would  in  itself 
suffice  to  render  the  ceremony  void,  justifies  a  condition  in 
general  restraint  of  marriage.  Our  sympathy  in  this  case 
is  with  the  testator  rather  than  his  daughter,  but  in  general 
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the  former  has  much  the  best  of  it.  Not  only  is  he 
permitted,  and  even  encouraged,  to  hinder  a  woman  from 
marrying  any  specified  individual  whom  he  may  happen  to 
dislike,  but  the  law  actually  considers  it  reasonable  that  he 
should  be  empowered  to  impose  a  husband  of  his  own  choice 
as  the  price  of  enjoying  his  bounty.  When  not  to  marry 
A.  B.  is  considered  a  punishable  offence,  we  may  conceive 
with  what  severity  the  crime  of  insisting  upon  marriage 
with  C.  D.  is  regarded  by  the  judges.  Lord  Chancellor 
King  ijarvis  v  Duhe^  i  Vem,  19),  waxed  very  eloquent  on 
the  "  presumptuous  disobedience  *'  of  such  conduct,  and 
observed  that  the  delinquent  highly  merited  her  punishment 
**  she  being  only  prohibited  to  marry  with  one  man  by  name 
and  nothing  in  the  whole  fair  Garden  of  Eden  would  serve 
her  turn,  but  this  forbidden  fruit."  The  judges  have 
experienced  great  difficulty  in  dealing  with  those  cases 
where  a  testator  has  made  his  bounty  dependent  on  marriage 
with  consent,  without  limiting  any  time  after  which  the 
legatee  may  marry  without  consent.  Here  the  most  refined 
distinctions  have  been  taken,  and  the  authorities  are  in  a 
chaotic  state  of  confusion.  It  is  not  only  that  all  the 
before-mentioned  inquiries  may  have  to  be  made,  ist  as  to 
the  nature  of  the  property  in  dispute,  whether  realty, 
personalty,  proceeds  of  sale  of  realty,  or  a  mixed  fund, 
2ndly  as  to  the  nature  of  the  condition  whether  precedent 
or  subsequent,  3rdly  as  to  whether  there  is  a  gift  over,  or 
4thly  an  alternative  gift — on  every  one  of  which  points  very 
difficult  questions  may  arise — it  is  not  only  that  a  definite 
answer  has,  if  possible,  to  be  obtained  to  some,  or  perhaps, 
all  of  these  perplexing  inquiries,  but  that  when  the  required 
results  have  with  infinite  labour  been  worked  out,  it  often 
happens  that  the  law  applicable  to  them  is  involved  in  so 
much  doubt,  and  the  authorities  are  so  confused  and  con- 
tradictory as  to  justify  the  Court  in  pronouncing  a  decree 
for  either  party  it  pleases. 
The  cases  on  gifts  of  land,  and  legacies  charged  on  land, 
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are  particularly  unsatisfactory  and  hard  to  reconcile.  We 
have  seen  that  in  the  construction  of  such  gifts  the  doctrine 
of  in  terrorem  does  not  apply.  This  seems  to  be  the  only 
distinction  established  beyond  all  dispute.  We  seek  m 
vain  to  discover  from  the  authorities  how  far,  or  in  what 
respects,  the  Law  as  to  conditions  in  restraint  of  marriage 
annexed  to  gifts  of  realty  differs  from  the  Law  relating  to 
legacies  out  of  personalty  where  there  is  a  gift  over,  so  as 
to  eliminate  the  in  terrorem  factor  of  the  problem,  or  even 
whether  there  is  any  difference  at  all.  It  has  often  been 
said  that  conditions  precedent  annexed  to  devises  must 
be  scrupulously  complied  with  in  order  to  raise  the  estate, 
either  leaving  it  to  be  inferred,  or  sometimes  expressly 
stating*  that  conditional  bequests  of  personalty  stand  on  a 
different  footing;  we  are,  however,  unable  to  gather  from 
the  cases,  taken  collectively,  in  what  the  difference,  if  there 
be  any,  consists,  and  we  doubt  very  much  whether  a  con- 
dition precedent  in  restraint  of  marriage  could  be  framed  so 
as  to  be  valid  if  annexed  to  realty,  and  void,  notwith- 
standing a  gift  over,  if  annexed  to  personalty.  In  whatever 
way  the  Law  may  be  finally  settled,  as  regards  conditions 
precedent,  up  to  a  very  recent  time  we  considered  there 
could  be  no  reasonable  doubt  as  to  one  feature,  at  least, 
of  the  Law  applicable  to  conditions  subsequent.  We  used 
to  be  clearly  of  opinion  that  if  any  proposition  of  Law  or 
Equity  could  be  considered  to  be  established  beyond  all 
controversy,  it  was  the  proposition  that  conditions  subse- 
quent in  general  restraint  of  marriage  are  altogether  void, 
whether  annexed  to  devises  of  realty  or  to  bequests  of 
personalty.  What  then  was  our  astonishment  when  we 
found  that  six  very  learned  Counsel  had  recently  succeeded 
in  convincing  {Bellairs  v.  Bellairs,  i8  Eq.,  510)  no  less 
eminent  a  Judge  than  the  present  Master  of  the  Rolls  that 
a  condition  in  general  restraint  of  marriage,  whether  pre- 
cedent or  subsequent,  annexed  to  a  devise  of  realty,  is 
•  As  in  the  case  of  Reynish  v.  Martin,  3  Atk.,  330,  but  see  Webb  v.  Gracif 
2  Ph.,  70X. 
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perfectly  good.  It  was  unnecessary  to  decide  the  question 
as  the  ingenious  six  (who  certainly  deserved  a  better  fate) 
were  held  to  be  out  of  Court  on  another  point,  but  it  is 
somewhat  strange,  at  this  time  of  day,  to  find  six  Counsel 
capable  of  asserting,  and  an  unusually  able  Judge  capable 
of  taking  for  granted,  as  he  did  in  the  most  explicit  and 
positive  manner,  the  non-existence  of  what  is,  we  venture 
to  think,  the  most  elementary  and  fundamental  of  all  the 
propositions  connected  with  the  subject  under  discussion. 
Fortunately,  we  are  relieved  by  a  still  more  recent  case 
before  the  Lords  Justices  {Allen  v.  Jackson^  1  Ch.  D.,  399), 
fi-om  the  necessity  of  considering  whether  the  dictum  of 
the  Master  of  the  Rolls  may  not,  after  all,  be  well  founded. 
But  while  we  agree  that  he  was  not  justified  in  the  truly 
startling  conclusion  he  arrived  at,  the  mere  fact  that  so 
distinguished  a  Judge  could  be  led  into  so  grave  and 
fundamental  an  error,  sufficiently  shows  the  imsatisfactory 
state  of  the  authorities. 

It  will,  we  hope,  be  understood  that  in  passing  judgment 
on  the  inconsistent  and  unintelligible  mass  of  authority 
which,  at  present,  encumbers  the  question  of  the  validity  of 
conditions  in  restraint  of  marriage,  we  are  far  from  ignoring 
the  extreme  difficulty  of  dealing  satisfactorily  with  so 
delicate  and  complex  a  subject.  While  we  believe  that 
scarcely  anything  could  be  worse  than  the  present  state  of 
the  Law,  we  willingly  admit  that  the  Judges,  in  undertaking 
a  crusade  on  behalf  of  matrimony,  embarked  upon  an 
enterprise  partaking  of  the  nature  of  a  forlorn  hope.  It  is 
true  that  by  multiplying  distinction  upon  distinction  they 
added  obstacles  of  their  own  creation  to  those  which  were 
already  sufficiently  formidable  ;  but  we  must  not  forget  the 
serious  character  of  the  impediments  which  unavoidably 
obscured  the  prospect  of  success.  We  do  not  say  that  the 
Judges  acted  wrongly  in  endeavouring  to  protect  the 
interests  of  matrimony  against  the  machinations  of  crochety 
testators ;  we  are  by  no  means  convinced  that  if,  by  the 

29 


Digitized  by 


Google 


436  CURIOSITIES  OF  ENGLISH   LAW. 

instrumentality  of  any  moderately  intelligible  code,  a 
testator  could  be  deprived  of  the  power  of  creating  a 
forfeiture  on  the  marriage,  however  eligible,  of  a  legatee, 
such  a  consummation  would  not  be  desirable ;  nay,  further, 
if  the  present  Law,  with  all  its  defects  and  absurdities, 
were  successful  in  securing  the  object  it  professes  to  have 
in  view,  if  it  did,  in  fact,  render  it  impossible  or  even 
difficult  to  frame  a  valid  condition  in  general  restraint  of 
marriage,  we  allow  there  would  be  some  tangible  result  to 
set  in  the  balance  against  the  profuse  expenditure  in 
litigation  occasioned  by  contradictory  decisions  and  the 
growth  of  unreal  distinctions,  a  result  that  we  conceive 
might  be  considered  by  some  persons,  other  than  lawyers, 
as  worth,  say,  a  small  fraction  of  the  amount  netted 
in  costs  by  the  legal  profession.  But  even  this  set-off 
cannot  be  claimed.  It  is  not  impossible,  it  is  not 
even  difficult  to  frame  a  condition  in  general  restraint 
of  marriage,  in  such  a  way  as  to  hold  good  against  the 
whole  Bench  of  Judges.  On  the  contrary,  it  is  well-known 
to  every  country  solicitor  that  nothing  is  easier  than  to 
frame  such  a  condition,  and  perhaps  there  is  scarcely  a 
country  solicitor  in  good  practice  who  has  not  framed  many 
of  them.  The  process  is  delightfully  simple, — no  elaborate 
fictions  are  required,  no  intricate  formalities  have  to  be 
complied  with,  such  as  used  to  be  considered  necessarj^  to 
throw  a  decent  veil  over  the  proceedings  in  fines  and 
recoveries, — all  that  has  to  be  done  is,  instead  of  declaring 
a  forfeiture  on  marriage,  to  declare  that  the  devisee  or 
legatee  shall  only  enjoy  the  testator's  bounty  until  marriage^ 
in  other  words,  to  turn  what  is  technically  known  as  a  con- 
ditioriy  into  what  is  technically  known  as  a  limitation.  It 
requires  no  argument  to  show  that  the  distinction  between 
a  condition  and  a  limitation  is  just  as  unreal,  with  reference 
to  the  question  under  discussion,  as  the  distinction  between 
conditions  subsequent  and  precedent.  Every  condition  of 
forfeiture  necessarily  implies  a  limitation  until  forfeiture, 


Digitized  by 


Google 


CURIOSITIES   OF   ENGLISH   LAW.  437 

and  it  is  obviously  a  mere  chance  whether  a  testator, 
without  a  lawyer  at  his  elbow,  expresses  himself  in  the  one 
form  or  the  other ;  or  as  in  the  case  of  Webb  v.  Grace,  2  Ph. 
701,  in  some  intermediate  form,  of  which  the  interpretation 
is  as  much  a  chance  as  was  the  original  choice  of  words. 
The  distinctions  taken  on  this  head  are  of  course  extremely 
fine.  The  tendency  of  the  recent  decisions  has  been  in 
favour  of  construing  everything  as  a  limitation.  Where, 
instead  of  an  absolute  forfeiture,  there  is  an  alternative 
bequest  on  marriage,  it  seems,  notwithstanding  a  very 
explicit  gift  for  life' in  the  first  instance,  that  effect  will  be 
given  to  the  clause  of  partial  forfeiture,  byway  of  limitation.* 
Indeed,  in  the  recent  case  of  Allen  v.  Jackson,  already 
referred  to  on  another  point,  the  Lords  Justices  expressed 
much  doubt  as  to  whether  an  express  limitation  during  life 
was  not,  undet  the  circumstances,  cut  down  by  a  subsequent 
clause  of  absolute  forfeiture  on  marriage,  so  as  only  to  take 
effect  as  a  limitation  until  marriage.  If  the  doubt  enter- 
tained  by  the  Lords  Justices  be  well  founded,  we  submit 
that  the  law  relating  to  conditions  in  restraint  of  marriage 
would  die  a  natural  death  for  want  of  a  subject  upon  which 
to  operate,  for  if  the  words  in  Allen  v.  Jackson  did  not 
constitute  a  condition,  it  is  difficult  to  see  how  there  can  be 
any  such  thing  at  all  as  a  condition  as  distinguished  from  a 
limitation.  The  Lords  Justices  endeavoured  to  persuade 
themselves  that  the  distinction  between  conditions  and 
limitations  was  a  distinction  capable  of  being  decided  with 
reference  to  the  intention  of  the  testator.  We  would  gladly 
think  it  were  possible  to  accept  this  view.  It  is,  however, 
clearly  untenable,  the  distinction  is  and  must  always  remain 
a  mere  question'  of  phraseology.  By  creating  a  forfeiture 
to  take  place  on  the  happening  of  any  specified  event,  the 
intention  of  the  testator,  in  whatever  terms  the  clause 
of  forfeiture  may  be  firamed,  is  that  the  legatee  shall 
enjoy  his  bounty  until  the  happening  of  that  event,   and 

*  But  see  contra  Bellairs  v.  Bellairs,  L.R.  18  Eq.  510,  noticed  above. 
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no  longer,  and  such  intention  is  rendered  neither  more 
nor  less  evident  by  the  circumstance  of  its  being  ex- 
pressed in  terms  importing  a  limitation  rather  than  a 
condition.  The  most  disheartening  part  of  the  business  is 
that  this  silly  verbal  quibble  is  not  a  legacy  of  the  past,  but, 
on  the  contrary,  has  only  been  fully  established  within  the 
last  forty  years.  There  are  several  cases  where  a  condition 
expressed  in  terms  bearing  a  remarkably  close  resemblance 
to  a  limitation  has  been  held  to  be  void,  and  we  have  been 
unable  to  find  any  definite  authority  (except  some  dicta  in 
an  old  case  of  Low  v.  Peers^  Wilmot,  C.J.,  369)  affirming 
the  validity  of  limitations  in  general  restraint  of  marriage, 
until  the  well-known  case  of  Morley  v.  Rennoldson  (2  Hare, 
570)  before  Vice-Chancellor  Wigram,  in  1843,  who  says 
(p.  579) :  "  Until  I  heard  the  argument  of  this  case,  I  had 
certainly  understood  that,  without  doubt,  where  property 
was  limited  to  a  person  until  she  married,  and  when  she 
married  then  over,  the  limitation  was  good.  It  is  difficult 
to  understand  how  this  could  be  otherwise,  for  in  such  a  case 
there  is  nothing  to  give  an  interest  beyond  the  marriage. 
If  you  suppose  the  case  of  a  gift  of  a  certain  interest,  and 
that  interest  sought  to  be  abridged  by  a  condition,  you  may 
strike  out  the  condition,  and  leave  the  original  gift  in  opera- 
tion ;  but  if  the  gift  is  until  marriage,  and  no  longer,  there 
is  nothing  to  carry  the  gift  beyond  the  marriage." 

With  all  due  deference  to  the  learned  Judge,  we  fail  to 
see  how  any  difficulty,  much  less  any  insuperable  difficulty, 
can  arise  from  the  circumstance  "that  in  a  gift  until 
marriage  and  no  longer,  there  is  nothing  to  carry  the  gift 
beyond  the  marriage."  On  this  point  we  may  observe,  first, 
that  this  remark  does  not  apply  to  gifts  "  until  death  or 
marriage,"  which  words  are  held  to  create  a  valid  limita- 
tion, and,  secondly,  that  when  a  testator  gives  an  estate 
until  marriage,  he  must  be  held  to  contemplate,  even  if 
he  has  not  in  terms  provided  for,  the  contingency  of  the 
donee  never  perpetrating  the  proscribed  offence  of  matri- 
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mony,  and  therefore  a  gift  until  marriage,  although  it  does 
not  in  so  many  words  confer  a  life  interest,  is  clearly  equiva- 
lent to  an  estate  until  death  or  marriage.  This  construction 
is,  in  fact,  a  simple  application  of  the  doctrine  of  estates  by 
implication,  a  doctrine  well  known  to  the  Court  of  Chancery. 
If  there  is  a  gift  over  on  the  death  or  marriage  of  a  donee, 
the  intention  becomes,  if  possible,  even  more  obvious ;  if,  on 
the  other  hand,  the  estate  of  the  donee  is  enlarged  by  means 
of  a  power  or  otherwise  in  the  event  of  his  or  her  dying 
unmarried,  such  a  disposition  is  equivalent  to  an  original 
gift  of  such  enlarged  interest  subject  to  a  condition  in 
restraint  of  marriage.  But  supposing  a  difficulty  might 
arise,  though  in  no  case  that  we  are  aware  of  could  any 
such  difficulty  have  in  fact  arisen,  as  to  the  amount  of  the 
estate  given  in  the  event  of  celibacy,  surely  rather  than 
allow  a  rule  of  policy  to  be  evaded  by  the  silliest  of  quibbles, 
the  difficulty  should  be  boldly  faced,  as  many  difficult  points 
of  construction  have  before  now  been  faced,  by  the  Court. 
We  think  that  the  arm  of  the  Court,  which  is  constantly 
represented  as  being  long  enough  to  reach,  and  strong 
enough  to  defeat,  any  attempted  evasion  of  its  rules 
whereby  a  person  purports  to  effect  indirectly  what  he 
could  not  have  effected  directly,  has  in  this  case  been 
paralysed  by  excess  of  caution.  It  is  not  every  Judge 
who  regards  the  present  state  of  the  law  with  as  much 
complacency  as  Vice-Chancellor  Wigram.  Lord  Justice 
Knight-Bruce  said  (Heath  v.  Lewis,  3  D.  M.  &  G.,  954) :  "  It 
must  be  agreed  on  all  hands  that  it  is  by  the  English  law 
competent  for  a  man  to  give  to  a  single  woman  an  annuity 
until  she  shall  die  or  be  married,  whichever  of  these  two 
events  shall  first  happen.  All  men  agree  that  if  such  a 
legatee  shall  marry,  the  annuity  will  thereupon  cease. 
But  this  proposition  has  been  advanced — a  proposition 
which,  if  true  (and  I  do  not  deny  its  truth),  is  perhaps  not 
creditable  to  this  English  law — that  if  a  man  give  an  annuity 
to  a  woman  who  has  never  married,  for  life,  and  afterwards 
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declares  that,  if  she  shall  marry,  the  annuity  shall  be  for- 
feited, the  condition  is  void,  and  she  may  yet  marry  as  often 
as  she  will,  and  retain  her  annuity.*'  We  are  unable  to  see 
the  logical  necessity  for  a  distinction,  of  which  the  absurdity 
was  apparent  to  the  Lord  Justice.  We  hold  that  a  trifling 
modification  of  the  doctrine  applicable  to  conditions  would 
suffice  to  meet  the  case  of  limitations. 

Where  a  void  condition  purports  to  bring  an  estate 
to  a  premature  end,  the  law.  interferes,  and,  by  ignor- 
ing the  condition,  allows  the  estate  to  run  its  course. 
Now  let  us  suppose  that  an  estate  purports  to  come  to 
an  end,  not  through  the  instrumentality  of  a  void  condition, 
but  by  the  occurrence  of  an  event  which  the  Law  has 
decided  ought  not  to  be  permitted  to  have  an  injurious 
effect  on  the  interest  of  the  donee,  surely  the  simple 
and  obvious  plan  of  vindicating  the  policy  of  the  Law 
would  be  to  ignore  the  occurrence  of  the  event,  and 
to  let  the  estate  run  on  just  as  if  nothing  had  happened ; 
if  a  gift  is  limited  until  marriage,  let  it  run  on  in 
spite  of  marriage,  just  as  if  the  donee  had  remained 
single.  We  venture  to  say  there  is  not  a  man  of  ordinary 
intelligence,  outside  the  profession,  who  would  hesitate  for 
five  minutes  in  casting  aside,  as  so  much  hurtful  rubbish, 
all  the  fine-spun  distinctions  between  conditions  and 
limitations  which  have  been  at  once  the  delight  and  per- 
plexity of  the  Bench  from  time  immemorial,  and  by  means 
of  which  the  law  of  conditions  in  restraint  of  marriage  has 
been  deprived  of  every  claim  to  indulgence.  To  the  vice  of 
perplexing  and  unnecessary  distinctions,  resulting  in  absurd 
and  contradictory  decisions,  must  be  added  this,  the  sufficient 
condemnation  of  any  Law,  however  perfect  in  every  other 
respect,  namely,  that  all  its  provisions  may  with  ease  and 
certainty  be  evaded.  In  vain  do  the  Judges  decide,  in  vain 
do  Counsel  argue,  if  every  principle  contended  for  by  the 
latter  and  enunciated  by  the  former  can  be  set  aside  by  the 
machinations  of  a  draftsman.  Robert  Collier. 
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II.— THE  REQUIREMENTS  OF  THE  UNIVERSITY 
OF  OXFORD  FOR  THE  TEACHING  OF  LAW 
AND   HISTORY* 

A  T  a  time  when  Royal  Commissions  are  looming  on  a 
•^^^  not  very  distant  horizon,  it  is  well  to  arise  and  gird 
oneself  to  the  task  of  rendering  their  projects  of  Reform 
innocuous  by  meeting  them  half-way.  Such  will  probably 
be  the  impression  produced  on  many  minds  by  the  "  State- 
ment of  the  Requirements  of  the  University  of  Oxford/* 
adopted  by  the  Hebdomadal  Council  on  the  19th  of  March, 
1877,  3.nd  immediately  afterwards  published  at  the  Claren- 
don Press.  Yet  it  would  be  unjust  to  the  University  to 
assume  that  fear  of  the  unknown  possibilities  of  a  Royal 
Commission  had  been  the  only,  or  even,  perhaps,  the 
principal  cause  of  the  publication  of  the  Requirements. 
Some  such  document  was  called  for  by  the  very  nature  of 
the  movement  which  has  been  spreading  yearly  more  and 
more,  transforming  many  features  of  the  University,  and 
of  the  life  and  the  teaching  within  its  precincts.  So 
greatly  have  the  men  of  movement  prevailed  that  one 
Professor  bursts  forth  into  indignant  sarcasm  on  the 
probability  of  the  **  venerable  University  being  knocked  to 
pieces,  and  reconstructed  on  a  Continental  model,**  with 
the  "barbarous"  Continental  mode  of  Professorial  and 
Sub- Professorial  teaching.  Our  object,  however,  is  not 
scathing  sarcasm,  but  friendly  observation  and  criticism, 
especially  on  those  portions  of  the  scheme  of  the  Require- 
ments dealing  with  the  University  teaching  of  Law  and 
History.      We  have,  for  ourselves,   always  regretted   the 

•  Statement  of  the  Requirements  of  the  University  adopted  by  the  Heb- 
domadal Council,  on  the  19th  March,  1877,  with  the  Papers  upon  which  it  was 
founded.    Oxford,    Clarendon  Press.     1877. 
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separation  of  those  studies  into  two  schools,  coincident, 
as  it  was,  with  the  great  and  sudden  expansion  of  the 
examinations  in  the  Faculty  of  Law,  for  the  Degree 
of  B.C.L.  We  do  not  share  Professor  Chandler's  in- 
tense dislike  to  all  the  features  of  Continental  University 
teaching,  and,  in  regard  to  Jurisprudence  and  History, 
it  is  patent  to  our  minds  that  many  useful  hints  may  be 
derived  from  the  mere  fact  of  the  existence,  beyond  the 
Channel,  of  Chairs  which  have  no  counterparts  in  our 
own  Universities.  There  are  nineteen  Chairs  of  Law  in 
Paris,  and  ten  in  Toulouse ;  how  many  can  we  boast  of  in 
Oxford  or  Cambridge  ?  There  is  a  Chair  of  Constitutional 
Law  in  the  University  of  Naples,  but  there  is  none  in  the 
University  of  Oxford, 

Here,  at  least,  is  a  point  in  which  we  must  yield  the 
palm  to  our  Continental  friends.  They  have,  with  all 
the  ** barbarism"  which  some  English  Professors  can  alone 
see  in  their  system,  outstripped  us  in  the  race  of  providing 
for  the  growing  wants  of  students.  Shall  we  make  no 
effort  to  come  up  to  them  ?  In  Paris,  as  has  been  already 
pointed  out  in  these  pages,*  an  entire  supplementary 
scheme  of  instruction  has  been  devised,  filling  up  any 
gaps  that  may  be  left  in  the  State  Universities,  by  means 
of  the  Free  School  of  Political  Sciences.  Here  men  of 
eminence  in  their  respective  branches  have  been  giving 
courses  on  Administrative  Law,  Diplomacy  and  Inter- 
national Law,  Comparative  Legislation,  Constitutional 
History,  and  other  kindred  subjects.  Where  are  we  in  this 
race  ?     It  is  to  be  feared,  very  far  behind. 

The  "  Statement  of  Requirements,"  which  we  take  as 
the  basis  of  our  present  remarks,  originated,  we  learn,  in 
a  series  of  questions  sent  round  by  the  Vice-Chancellor, 
in  the  course  of  the  year  1873,  to  the  various  Boards  of 
Studies  and  Professors,  by  direction  of  a  Committee  of 
the  Hebdomadal  Council. 

*  Law  Magazine  and  Review,  Jan.,  1875. 
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The  questions  were  these  : — 

"  I. — Is  the  present  number  of  Professors  sufficient  for 
the  studies  of  the  School  with  which  your  Board  is  con- 
nected ? 

"2. — Is  the  distribution  of  subjects  among  such  Pro- 
fessors satisfactory  ? 

"  3. — ^Will  it  be  expedient  to  make  a  distinction  between 
Professors-in-Chief  and  Readers  (or  Assistant- Professors)  ? 
And,  if  so,  what  should  be  the  relation  of  the  Assistant- 
Professors  to  the  Professors-in-Chief  ? 

"  4. — Are  there  any  subjects  required  in  your  School  for 
which  it  might  be  expedient  to  make  temporary  provision 
only?" 

The  replies  elicited  by  this  circular  occupy  the  greater 
part  of  the  pamphlet  before  us,  but  there  is  a  valuable, 
though  somewhat  confusing  Appendix,  consisting  of  the 
Reports  and  Letters  submitted  to  a  fresh  Committee  of 
Council,  appointed  in  Easter  Term,  1876.  The  effect 
of  this  is  that  just  as  we  think  we  have  grasped  the  views 
of  the  several  Boards  and  Professors,  we  find  we  have  yet 
a  further  study  to  make  of  their  later  expressions  of 
opinion. 

Many  of  the  Reports  and  Replies  are  very  amusingly 
characteristic.  Unfortunately,  with  some  of  the  most  charac- 
teristic and  amusing  we  are  not  here  directly  concerned. 
Otherwise,  we  should  have  been  glad  to  draw  attention  to 
the  curt  irony  with  which  Professor  Monier  Williams 
and  Professor  Max  MtiUer  alike  express  their  practically 
identical  views  on  Sanskrit  and  Philology  at  Oxford,  the 
latter  enclosing,  for  the  Vice-Chancellor's  benefit,  a 
pamphlet,  showing  what  the  University  of  St.  Petersburg 
does  for  the  studies  of  his  Chair.  But  it  does  fall  distinctly 
within  our  province  to  note  that  in  the  Report  of  1876  the 
Board  of  Studies  for  the  School  of  Literae  Humaniores 
recommend  the  creation  of  an  additional  Professor  and 
Reader  in  the  Department   of  Ancient   History,   for  the 
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express  purpose  of  including  "  Ancient  Law  and  the  History 
and  Comparison  of  Ancient  Institutions  "  in  the  curriculum 
of  the  public  University  teaching  for  that  School.  And  we 
are  glad  to  see  that  this  recommendation  has  been  endorsed 
by  the  Council  in  their  official  Statement  of  Requirements. 
We  feel  that  we  can  say  this  without  any  disparagement 
of  the  value  to  the  University  of  the  Lectures  of  the 
Corpus  Professor  of  Jurisprudence.  For  it  is  obvious  that 
an  additional  Professor  and  Reader  dealing  with  some  of 
the  subjects  usually  treated  by  Sir  Henry  Maine  would, 
while  not  confining  themselves  to  the  same  track,  give  a 
fresh  impulse  to  the  pursuit  of  Archaic  Law,  and  impart 
a  steadiness  to  its  study  by  undergraduates  such  as  cannot 
be  expected  under  a  necessarily  somewhat  spoi;adic  system 
of  Lectures.  This  intermittent  character  of  some  of  the 
work  of  an  otherwise  very  valuable  Professoriate  is  partly 
due  to  non-residence,  and  it  is  an  evil  which  would  lead 
us  greatly  to  deprecate  such  a  change  as  is  half  suggested 
by  Dr.  Bernard  in  relation  to  the  Chair  which  he  rendered 
so  useful  by  his  own  residence,  as  well  as  illustrious  by  his 
eminence.  The  Assistant-Professors  and  Readers  (with 
the  exception  of  occasional  or  extraordinary  Professors 
and  Readers)  would  necessarily  be  resident,  and  that  is,  to 
our  mind,  an  argument  in  their  favour. 

How  high  an  estimate  the  University  of  Oxford  puts 
upon  an  increased  number  of  Lectures  may  be  guessed 
from  the  fact  that  it  has  given  the  present  incumbent  of  the 
Regius  Chair  of  Civil  Law  an  increase  of  ^300  a-year,  for 
five  years,  to  his  permanent  endowment  of  £135  ;  "  on  con- 
dition of  his  delivering  annually  two  courses  of  Lectures, 
not  fewer  than  twenty  in  the  whole."  Of  course,  it  is 
to  be  understood  that  the  Regius  Professor  of  Civil  Law 
is  always  a  distinguished  person,  the  value  of  whose  time 
should  be  calculated  somewhat  on  the  scale  of  that  of 
a  Sir  William  Gull  in  the  medical  world.  Otherwise 
the  condition    annexed   to   the    increased   stipend    might 
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recall  to  our  minds  the  old  proverb,  "  Parturiunt  montes," 
and  we  really  are  tempted  to  ask  why  were  these 
things  not  done  years  ago  ?  When  the  Civil  Service 
of  India  was  first  thrown  open  to  competition,  and 
Oxford  men  who  became  Selected  Candidates  required 
additional  instruction  in  Roman  Law,  the  stipend  of  the 
Regius  Chair  of  Civil  Law,  then  filled  by  Sir  Travers 
Twiss,  should  have  been  at  once  augmented,  and  we  do 
not  doubt  that  good  results  would  have  been  speedily 
visible  both  among  the  Indian  Candidates  and  in  the 
School  of  Law  and  Modem  History.  In  1873,  the  Board 
of  Studies  for  the  School  of  Jurisprudence,  then  but 
recently  carved  out  of  the  old  combined  school,  modestly 
asked  for,  **  at  least  one  resident  Lecturer  in  Roman  and 
one  in  English  Law."  In  1876,  the  Board  of  Law  Studies 
had  risen  to  a  higher  conception  of  their  wants,  and  con- 
sidered that :  **  I.  The  Legal  Teaching  of  the  University 
ought  to  embrace  the  following  subjects :  (a)  Jurispru- 
dence, the  Theory  of  Legislation,  the  Comparative  Study 
of  Law,  and  Legal  History.  (6)  Roman  Law.  (c)  English 
Law,  including  not  only  the  various  departments  of  Private 
Law,  but  also  Constitutional  and  Criminal  Law.  (d)  Inter- 
national Law.  (e)  Oriental  Law,  and  in  particular  the 
various  Legal  systems  in  force  in  India.  A  complete 
scheme  of  Legal  Study  would  no  doubt  also  make  provision 
for  the  teaching  of  Canon  and  Ecclesiastical  Law." 

For  the  supply  of  this  tolerably  comprehensive  bill  of  fare 
for  the  Law  Student,  the  Board  naturally  esteemed  the 
existing  staff  **  obviously  inadequate."  Their  recommenda- 
tions, therefore,  took  the  following  shape,  as  that  of  "  a 
provision  sufficient  for  the  needs  of  the  University  in  the 
present  and  the  immediate  future,"  viz. :  "  3.  (a)  Two  Pro- 
fessors of  Jurisprudence  and  of  the  other  subjects  mentioned 
above  (i.  a),  (b)  Two  Professors  of  Civil  Law.  (c)  Four 
Professors  of  English  Law,  to  one  of  whom  would  be 
allotted  the  Chair  of  English  Constitutional  Law,     (d)  One 
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Professor  of  International  Law.*  {e)  One  Professor  of 
Oriental  Law,  making  in  all  ten  Professors  (that  is,  six 
Professors  in  addition  to  the  existing  four)."  The  number 
reached  by  this  recommendation  would,  it  may  be  well  to 
remember,  render  the  staff  of  Law  Professors  at  Oxford 
equal  to  the  strength  of  the  Faculty  at  Toulouse,  but 
would  still  leave  it  much  below  that  of  Paris.  In  days 
when  so  much  is  said  about  the  necessity  of  increased 
facilities  for  the  systematic  study  of  Law,  this  is  not  an 
extravagantly  high  level  to  reach.  Yet  it  is  scarcely  pro- 
bable, perhaps,  that  all  the  demands  of  the  Board  of  Legal 
Studies  will  be  granted.  That  the  proposed  Professorship 
of  Oriental  Law  will  be  created  may  not  be  unlikely, 
and,  considering  our  immense  Oriental  interests,  it  is  not 
too  much  to  expect.  There  is  in  the  air  some  idea 
of  extending  to  Hindoo  and  Mohammedan  Law  that 
process  of  Codification  which  has  never  slumbered  in  the 
English  branch  of  the  Law  administered  in  India,  from  the 
days  of  Macaulay  to  those  of  Sir  James  Stephen.  The 
task  would  be  one  of  enormous  difficulty,  as  was  acknow- 
ledged at  a  recent  meeting  of  the  Law  Amendment 
Society,t  both  by  English  and  Hindoo  supporters  of  the 
general  principle  of  Codification.  There  can  be  no  doubt, 
however,  that  if  it  be  attempted,  the  Oriental  Law  Professor 
at  Oxford  would  have  a  hand  in  it,  as  well  as  in  the  work 
more  specially  belonging  to  him  of  directing  the  studies 
of  the  Indian  Candidates  whom  the  University  of  Oxford 
is  at  last  seeking  to  attract.      Balliol  has  taken  the  lead  in 

•  Two,  at  least,  of  these  subjects  for  separate  Chairs  are,  by  the  |Inns  of 
Court,  huddled  together  in  one  Chair  with  General  Jurisprudence  and  Roman 
Civil  Law,  forming  a  singular  illustration  of  the  Law  of  Hotchpot,  which,  we 
fear,  none  but  the  present  Incumbent  could  at  all  adequately  fill,  with  any 
satisfaction  to  his  hearers. 

t  Sessional  Proceedings,  vol.  x.,  No.  14  (P.  S.  King),  containing  a  Paper  by 
J.  B.  Phear,  Esq.,  late  a  Judge  of  the  High  Court  of  Judicature  at  Calcutta^ 
on  '*  Codification  of  Law  in  connection  with  the  Administration  of  Justice  in 
India/*  read  the  5th  June,  1877. 
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this  as  in  not  a  few  other  steps  which  have  marked  the 
progress  of  University  and  Collegiate  Thought.  We,  there- 
fore, regard  the  Oriental  Professor  as  tolerably  safe,  but 
it  will  be  far  otherwise,  we  fear,  with  the  proposed  Professor 
of  Constitutional  Law.  Indeed,  we  are  ourselves  of  opinion 
that  there  may  fairly  seem  to  be  a  certain  extravagance  in 
asking  for  a  "  Professor  of  Constitutional  Law^^  and  a 
"  Reader  in  Constitutional  History.''  This  is  one  of  the  weak- 
nesses in  the  statement  of  Requirements  arising  out  of  the 
separation  of  the  Schools  of  Jurisprudence  and  History.  It 
appears  to  us  quite  inconceivable  that  men  would  attend 
both  sets  of  lectures,  and  equally  impossible  that  if  they 
did  they  would  not  find  the  two  overlapping.  Why  should 
not  the  two  Boards  have  joined  their  forces,  if  for  this 
occasion  only,  and  requested  the  appointment  of  one 
Professor  of  Constitutional  Law  and  History?  It  may 
not  be  too  late,  even  now,  for  us  to  throw  out  this  sugges- 
tion. Taken  as  a  whole,  the  Report  of  the  Board  of  Law 
Studies  embodying  their  requirements  as  conceived  in  1876 
is  somewhat  unsatisfactory  from  its  brevity.  There  are, 
indeed,  facts  stated  which  may  convey  sufficiently  to  the 
initiated,  and  to  those  who  have  constantly  been  watching 
the  progress  of  Law  reading  in  Oxford,  what  and  how  great 
are  the  wants  to  be  met.  But  it  must  be  read  in  close 
connection  with  Professor  Bryce's  letter  of  1874,  and 
Professor  Bernard's  Report  of  1873.  In  his  letter  of  1874 
Dr.  Bryce  has  shown  more  clearly  than  in  his  later  Report 
what  is  the  nature  of  the  work  which  he  would  expect  from 
the  Professor  of  Constitutional  Law.  And  it  appears  to  us 
that  his  language  expresses  exactly  what  we  should  expect 
from  the  realisation  of  our  own  idea  of  a  Professor  of  Con- 
stitutional Law  and  History.  Asking,  in  1874,  for  "  at  least 
two  Professors  of  English  Law,"  Dr.  Bryce  suggests  that 
one  of  them  "  would  probably  devote  himself  chiefly  to  its 
historical  side — the  History  of  the  Constitution,  of  the  Law 
Courts,  of  Legal  Institutions  generally,"  and  **  the  other  to 
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its  more  practical  aspects,  such  as  Real  Property,  Con- 
tracts, &c."  With^such  a  "  Professor"  in  the  field,  where 
would  be  the  work  of  the  proposed  "Reader?"  There 
seems  to  be  a  pretty  general  agreement  that  the  occupants 
of  the  new  Chairs  should  not  be  too  closely  bound  down 
within  certain  limits  of  work.  Both  Dr.  Bryce  and  Dr. 
Bernard  point  out  the  advantages  that  might  accrue,  e.g., 
from  a  Lecturer  on  Roman  Law  illustrating  his  work  by 
points  of  contact  with  English  Law,  and  vice  versa.  Dr. 
Bryce  appears  to  be  somewhat  in  favour  of  a  Chair  of 
Canon  and  Ecclesiastical  Law,  though  rather  from  the 
point  of  view  of  the  encouragement  (if  not  endowment)  of 
research  than  from  any  conviction  of  its  direct  utility. 
There  are  in  England  very  few  men,  probably,  outside 
the  pale  of  the  old  College  of  Doctors,  who  pretend  to  any 
acquaintance  with  Canon  Law.  Certainly  still  fewer  who 
could  be  named  in  the  same  day  with  Canonists  like  Schulte 
of  Bonn,  and  Maassen  of  Vienna,  and  the  only  recent 
edition  that  we  know  of  the  Corpus  Juris  Canonici,  is  a  Ger- 
man one.  It  is  possible  that  the  **  Genius  loci"  may  help 
the  establishment  of  such  a  Chair  at  Oxford,  and  then  per- 
haps the  new  Professor  may  see  his  way  to  bringing  out 
what  we  remember  a  Foreign  Canonist  urging  upon  us  some 
years  ago  as  a  need  of  the  day,  a  fresh  edition  of  Van  Espen. 
Both  Dr.  Bryce  and  Dr.  Bernard  recommend  the  appoint- 
ment of  occasional  Lecturers,  and  Dr.  Bryce  somewhat 
nullifies  his  proposal  of  a  Professor  of  Canon  and  Ecclesias- 
tical Law  by  suggesting  that  Ecclesiastical  Law  might  be 
so  dealt  with,  among  other  subjects  "  for  whose  teaching  we 
make  at  present  no  provision."  But  there  are  two  subjects 
in  this  list  to  which  we  would  draw  special  attention,  viz. : 
**  Foreign  Law,  and  the  Legal  History  of  other  Countries." 
These  suggestions  are  very  valuable,  and  we  hope  they  will 
not  be  allowed  to  drop  out  of  sight.  The  Commercial 
relations  of  Great  Britain,  no  less  than  her  Political  relations, 
render  an  acquaintance  with  Foreign  Law  and  the  History 
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of  Foreign  Legal  Systems  a  very  desirable  branch  of  legal 
study,  and  it  is  at  a  University  like  Oxford  that  they  could 
best  be  introduced  into  the  curriculum.  In  London,  men 
preparing  for  the  Inns  of  Court  Examinations  could  hardly 
be  expected  to  attend  Lectures  on  such  subjects,  unless  they 
were  made  part  of  the  Examination.  And  for  this,  perhaps, 
the  Inns  are  hardly  ripe.  But  at  Oxford,  where  for  years  a 
certain  amount  of  Foreign  Law  has  been  read,  in  connec- 
tion with  Roman  and  International  Law,  and  a  certain 
amount  of  Foreign  Law  Texts  have  been  read  in  their 
original  languages  for  the  B.C.L.  Degree,  such  Lectures 
would  only  develope  and  stimulate  an  already  existing 
branch  of  study.  In  the  Final  Recommendations  of  the 
Hebdomadal  Council  this  suggestion,  like  many  others  of 
equal  value,  is  not  referred  to  byname,  but  a  loophole  is 
left  for  carrying  it  out  under  the  head  either  of  occasional 
Lectureships,  or  Extraordinary  Professorships.  But  if  any- 
thing is  to  be  done  in  the  matter,  the  subject  must  be 
persistently  brought  up  by  name  whenever  opportunity 
offers. 

We  are  sorry  to  observe  a  similar  vagueness  in  the 
language  of  the  Council  on  the  kindred  subject  of  the 
appointment  of  a  Professor  of  Foreign  History,  recommen- 
ded by  the  Board  of  Historical  Studies.  This  is  also  a 
valuable  suggestion,  and  would  work  excellently  side  by 
side  with  the  Chair  of  Foreign  Law.  It  is  not  a  case  in 
which,  under  present  circumstances,  we  can  see  that  any 
benefit  would  arise  from  the  two  Schools  joining  forces  as 
we  have  recommended  in  the  case  of  Constitutional  Law 
and  History.  But  the  two  studies  ought  to  be  carried  on 
simultaneously,  and  the  Honour  Student  should  read 
Foreign  Law  with  a  view  to  its  illustrating  his  Foreign 
History,  and  vice  versd.  We  need  hardly  say  that  at 
Oxford  such  a  study  would  naturally  be  Historical  as  well 
as  Comparative.  It  is  not  necessary  to  point  out  here  how 
Feudal  Law  explains  the  phenomena  of  Feudal  History,  or 
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how  the  Assises  de  Jerusalem,  and  the  only  recently  known 
Assises  d'Antioche,*  throw  a  wonderful  light  on  the  state 
of  Mediaeval  Society.  Again  we  must  regret  that  the 
Hebdomadal  Council  has  not  eo  nomine  adopted  the  pro- 
posal of  a  Professor  of  Foreign  History,  any  more  than 
it  has  the  less  formidable  suggestion  of  an  "  Occasional 
Lecturer  on  Foreign  Law." 

In  1873,  Profesor  Burrows  took  a  somewhat  gloomy  view 
of  the  position  and  prospects  of  the  Oxford  Professoriate  in 
Modem  History,  and  thought  that  the  rise  of  the  Combined 
Colleges    Lecture    System,    though   in    itself   good,   and 
"  meeting  a  real  want  of  the  School,"  yet  had  evil  effects  in 
diminishing  the  attendance  on  Professorial  Lectures.    But 
we  are  not  sure  that  a  reason  for  the  comparative  slimness 
of  the  audiences  of  some  Oxford  Professors  might  not  be 
found  in   a  cause  to  which  Professor  Burrows  does  not 
advert,  and  it  is  a  singular  one  in  these  days  of  "  Scholares 
non-ascripti,"  and  Economical  Colleges  and   Halls,  viz.: 
the  re-imposition  of  Statutable  Fees  which  had  gone  out  of 
use.    This  fresh  tax  has  been  levied  both  on  Historical  and 
Linguistic  Studies,  and  must  be  expected  to  produce  a 
certain  effect.     Professor  Burrows  thinks  "  it  would  be  un- 
wise to  limit  the  Professors  of  History  as  to  period,  country, 
or  department  of  subject."   The  Board  of  Historical  Studies, 
in  their  Report  of  1876,  seem  likewise  to  be  of  this  opinion, 
but  provide  for  contingencies  by  suggesting  the  limitations 
they  would  recommend,  if  any  are  adopted.     Should  any 
limitations  be  thought  wise,  there  seems  no  valid  reason 
why  those  of  the  Board  should  not  be  taken.    They  would 

•  Of  this  valuable  work,  recently  published  by  the  Mekhitarist  Society  of 
S.  Lazzaro  in  Venice,  a  brief  but  interesting  account  has  been  given  by  M. 
Joseph  Lefort,  in  the  •*  Revue  G^n6rale  du  Droit "  (Paris,  E.  Thorin),  for 
March-April,  1877.  -^"^  ^^®  ^*g^'  shed  on  Mediaeval  Life  by  the  Customs 
of  Cities  is  exemplified  in  the  '*  Coutumes  et  Rdglements  de  la  R^publique 
d*Avignon,"  still  in  course  of  publication  in  the  **  Nouvelle  Revue  Historique  de 
Droit "  (Paris,  Larose),  as  a  contribution  to  the  History  of  Municipal  Institu- 
tions in  the  Thirteenth  Century. 
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leave  the  Regius  Professor  of  Modern  History  entirely  free ; 
the  Chichele  Professor  they  would  have  to  Lecture  on  the 
more  modem  period,  from  1485  ;   the  Ford  Professor  (not 
yet  in  existence)  to  take  Middle  English  History,  1066-1547 ; 
and  the  Professor  (to  be  reconstructed)  of  Anglo-Saxon  and 
Early  English   Languages,    Literature,  and   History,   the 
more  distincljively  Early  Period  down  to  1272.     Under  this 
scheme,   as  perhaps  under  any  other,  certain  Professors 
would  overlap  each  other  in  their  courses,  but  it  would  not 
follow  that  they  should  do   so   contemporaneously.     The 
work  of  the  proposed  Professor  of  Foreign  History  would 
run  parallel,  as  we  have  already  urged,  to  that  of  a  Lecturer 
(who  might  just  as  well  be  a  Professor)  on  Foreign  Law,  and 
similarly  with  the  Professor  of  Indian  History.     It  seems 
unnecessary  to  create  a  Professor  of  "  English  Literature  in 
its  Historical  Aspect,  say  from  1272,"  if  the  Chichele  Pro- 
fessor of  Modern  History  is  to  be  limited  to  the  later  period. 
Or  again,  the  reconstructed  Professor  of  Anglo-Saxon  and 
Early  English  Languages,  Literature  and  History,  might 
carry  on   his  prelections  to   a  later  date.      The   sugges- 
tion of  a   **  Professor   of  Modern   Church    History,   who 
may  be   a  layman,**   seems   scarcely  to   fall    within    our 
scope,    save   in   so   far    as    the    phrase   **  Modem"   may, 
and    probably    does    mean    **  Mediaeval,"   in    which    case 
he  would,  to  that  extent,  be  the  complement  of  the  sug- 
gested   Professor  of  Canon  Law.      But  we  may  be  per- 
mitted in  the  course  of  these  remarks  on  the  Reports  of 
the  Professors  and  Boards  contained  in  the  "  Statement  of 
Requirements,"  to  observe  that,   some  of  the   Professors 
seem   to    have    strange    canons  of   interpretation   of   the 
Statutes  by  which  their  Chairs  are  governed.      Professor 
Bright,  for  instance,  in  this  very  matter  of  a  Professor  of 
Modern  Church  History,  which  seems  to  have  arisen  out  of 
his  peculiar  interpretation  of  the  nature  of  his  own  Chair, 
displays  a  very  singular  state  of  mind.     After  giving  us  the 
mformation  that  his  Professorship,  which  is  endowed  with 
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a  Canonry  of  Christ  Church,  is  "  by  the  terms  of  its  Foun- 
dation, devoted  to  Ecclesiastical  History  and  the  study  of 
the  Ancient  Fathers,"  he  proceeds,  with  the  most  sancta 
simplicitasy  to  tell  us  that  he  has  "  practically  interpreted 
the  words  *  Ecclesiastical  History '  in  connexion  with  the 
words  which  immediately  follow,  and  has  been  in  the  habit 
of  taking  periods  of  Ancient  Church  History — those  which 
are  covered  by  Eusebius  and  Socrates — together  with  the 
early  period  of  British  Church  History,  to  the  close  of  the 
History  of  Venerable  Bede — as  the  subjects  of  his  ordinaiy 
Lectures."     His  extra  Lectures,  he  further  informs  us,  have 
also  been  restricted  to  **  Text-books  prescribed  in  the  de- 
partment of  Historia  Ecclesiastica  et  PatristicaJ'     He  admits 
that  this  leaves  "  a  large  portion  of  the  field  of  Church  His- 
tory which  is  not  provided  for,"  viz. :  **  the  General  Medi- 
aeval, and  the  Modern,   History  of  the  Church."     These 
periods  were  not,  it  appears,  practically  recognised  in  the 
School  of  Theology  in  1873,  when  Canon  Bright  wrote  on 
the  subject.      If  they  have  not  yet  been  introduced  they 
ought  to  be,  and  then  Mediaeval  Church  History  will  be,  as 
it  should  be,  a  sister-study  to  Mediaeval  Law  and  Mediaeval 
History.      We  have   not   dealt  with   more   than   a  small 
portion  of  the  topics  suggested  by  so  fertile  a  subject  as  the 
"  Requirements  of  the  University  of  Oxford.*'     We  have 
only  attempted  to  awaken  attention  to  some  points  more  or 
less  directly  bearing  upon  the  subject  with  which  we  are 
specially  concerned.     We  leave  the  consideration  of  the 
kindred  questions  raised  by  the  General  School  of  Law  Bill 
to  another  occasion ;   but  we  earnestly  request  all  who  feel 
an  interest  in  the  sound  development  of  Legal  studies  to 
think  seriously  over  the   changes    and   reforms   that  are 
necessary  both  at  the  Universities  and  the  Inns  of  Court. 
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TT  has  become  a  matter  of  common  occurrence  for  a 
-*-    charterer,  whether  acting  as  agent  or  principal,  before 
entering  into  a  charter-party,  to  procure  the  insertion  of  a 
clause  providing  that  the  liability  of  the  charterer  shall 
cease  when  the  cargo  is  shipped.     The  words  of  immunity 
are  generally,  although  not  always,  qualified  by  a  proviso 
"  that  the  same  is  worth  the  freight  on  arrival  at  the  port  of 
discharge,"   and  accompanied  by  a  provision  giving  the 
captain  **  a  lien  on  the  cargo  for  freight,  dead-freight,  and 
demurrage."     At  first  sight  these  words  may  not  appear 
difiicult  of  construction,  but,  when  more  closely  examined, 
it  will  be  found  that  the  intention  of  the  parties  as  deducible 
from  them  is  capable  of  more  than  one  interpretation,  and 
this  view  is  fully  borne  out  by  a  comparison  of  the  opinions 
of  two  learned  Judges  upon  their  original  meaning.      In 
Gray  v.  Carr,  (L.R.  6,  Q.B.  548),Bramwell,  L.  J.,  observes: 
"  I  do  not  think  that  the  parties  intended,  nor  that  they 
have  expressed  an  intention,  that  the  charterer's  responsi- 
bilities for  causes  of  action  then  accrued  should  be  extin- 
guished   on   shipment.     Agreements  should  be  construed 
on    the    principle    that    parties    when    making,    intended 
keeping,    not    breaking    them  ; "   and    in    Christoffersen   v. 
Hansen,  (L.R.  7,  Q.B.  514),  Lord  Blackburn  said :    "  We 
must    interpret    this    charter-party  without    reference    to 
whether  the  ship  was  British  or  foreign ;  and  there  would, 
d  priori,  as  it  seems  to  me,  be  some  difficulty  in  saying  that 
*  all  liability  shall  cease  *  was  not  a  condition  subsequent, 
meaning  that  all  liability,  ab  initio,  shall  cease  on  shipment 
of  the  cargo."    The  rule  of  construction  that  general  words 
must  be  limited  in  their  operation  if  from  other  words  in 
the  document  it  is  to  be  inferred  that  the  words  were  not 
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intended  to  be  used  in  the  general  sense,  coupled  with  the 
rule  founded  on  the  maxim  "  Verba  fortius  accipiuntur 
contra  proferentem,"  applied  in  cases  of  ambiguity, 
may  possibly  have  been,  in  some  cases,  of  undeserved 
service  to  the  shipowner.  We  find  decisions  on  similar 
clauses  a  considerable  way  back,  and,  on  a  comparison  of 
the  clauses  then  used  with  those  in  use  among  merchants 
at  the  present  day,  it  may  be  thought  that  the  difference  is 
merely  due  to  the  mercantile  habit  of  making  use  of  the 
fewest  possible  words  to  express  the  same  meaning. 
Whether  this  be  or  be  not  the  reason  accounting  for  the 
absence  of  clear  words  of  intention  in  the  clauses  now  used, 
the  Courts  must,  of  course,  construe  them  as  they  stand, 
and,  by  looking  at  all  the  terms,  choose  the  most  reasonable 
hypothesis  of  intention  of  which  the  document  on  its  true 
construction  is  capable. 

A  review  of  the  course  of  decisions  upon  the  effect  of 
these  clauses  furnishes  a  not  uninteresting  study,  as  well  as 
an  illustration  of  the  growth  of  a  branch  of  the  Law 
Merchant. 

The  first  decision  necessary  to  refer  to  is  the  case  of 
Oglesby  v.  Yglesias  (E.  Bl.  and  E.  930).  The  action  was 
brought  against  the  charterer  for  demurrage  at  the  port  of 
discharge  upon  a  charter-party  containing  the  clause :  "  It 
is  further  agreed  that  this  charter  being  concluded  by 
J.  R.  Yglesias  for  another  party,  the  liability  of  the  former 
in  every  respect,  and  as  to  all  matters  and  things  as  well 
before  as  after  the  shipping  of  the  said  cargo,  shall  cease  as 
soon  as  they  have  shipped  the  cargo.'*  The  Court  affirmed 
the  judgment  of  the  Court  below  in  favour  of  the  Defendant, 
Erie,  J.,  observing  :  "  It  may  seem  improbable  that  the 
owner  would  leave  himself  without  a  remedy  at  the  port  of 
discharge  ;  still,  if  he  chooses  so  to  contract,  it  is  not  our 
office  to  interfere.  It  is  impossible  to  construe  the  charter- 
party  otherwise  than  as  exempting  the  Defendant  from  all 
liability  after  shipment  of  the  cargo."     In  Milvain  v.  Perez 
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(3  EI.  and  El.  495),  which  was  an  action  on  a  precisely 
similar  clause  for  damages  for  detention  at  the  port  of 
loading,  the  Queen's  Bench  gave  judgment  for  the  Defendant 
upon  the  same  ground ;  but  in  Pederson  v.  Lotinga  (28  L.T. 
267),  the  action  being  brought  for  five  days'  demurrage  at  the 
port  of  loading,  upon  a  charter-party  containing  the  following 
demurrage  clause  :  **  Fourteen  days  to  be  allowed  for 
loading  in  the  Tyne,  or  the  captain  to  receive  ;^5  per  day 
for  demurrage  day  by  day  ;  and  as  to  unloading,  one 
working  day  per  keel  and  one-half  to  be  allowed  to  the 
freight  for  unloading,  demurrage  on  and  above  the  said 
lying  days  at  ^5  per  day ; "  and  **  the  charter-party  being 
concluded  by  L.  on  behalf  of  another  party,  it  is  agreed  that 
all  liability  of  the  former  shall  cease  as  soon  as  he  has  shipped 
the  cargo,  the  owners  and  master  agreeing  to  rest  solely 
on  their  lien  on  the  cargo  for  freight  and  demurrage," 
the  Queen's  Bench  held  that  the  demurrage  referred  to  in 
the  clause  conferring  the  lien,  was  the  demurrage  at  the 
port  of  discharge,  and  that  the  clause  of  cesser  did  not 
divest  the  Defendant's  liability  for  demurrage  already 
incurred,  which  was  to  accrue  de  die  in  diem.  Judgment 
was  therefore  given  for  the  Plaintiff. 

The  next  case  in  order  of  decision  was  Bannister  v.  Breslauer 
(L.R.  2,  C.P.  497),  which  was  an  action  brought  against  the 
charterer  for  delay  in  loading  the  vessel,  upon  a  charter-party 
containing  the  clause  **  the  charterer's  liability  on  this  charter 
to  cease  when  the  cargo  is  shipped,  provided  the  same  is 
worth  the  freight  on  arrival  at  the  port  of  discharge ;  the 
captain  having  an  absolute  lien  on  it  for  freight,  dead- 
freight,  and  demurrage,  which  he,  or  owner,  shall  be  bound 
to  exercise."  No  demurrage  days  were  given  in  the  charter- 
party,  but  the  "  cargo  to  be  loaded  and  discharged  with  all 
dispatch."  The  Court  of  Common  Pleas,  composed  of  Byles, 
Keating,  and  Montague  Smith,  J.J.,  gave  judgment  for 
the  Defendant  upon  the  ground  that  the  cases  of  Oglesby  v. 
YglesiaSy  and  Milvain  v.  Perez,  show  that  discharging  the 


Digitized  by 


Google 


456  CESSER  OF  charterer's  uability. 

charterer  from  all  liability,  and  giving  a  lien  upon  the 
cargo,  is  not  unusual,  and  that  upon  the  true  construction 
of  this  charter-party  the  liability  of  the  cargo  to  the 
owner's  lien  for  freight,  dead-freight,  and  demurrage 
embraces  detention  at  the  port  of  loading,  as  well  as  at 
the  port  of  discharge.  The  effect  of  this  judgment  was> 
on  that  charter-party,  to  give  the  shipowner  a  lien  for 
unliquidated  damages  incurred  at  the  port  of  loading. 

The  next  case  in  which  the  subject  was  incidentally, 
though  very  fully,  discussed  in  the  Exchequer  Chamber,  was 
the  case  of  Gray  v.  Carr  (L.R.  6,  Q.B.  522).  This  was  an 
Appeal  from  the  decision  of  the  Queen's  Bench.  The 
action  was  brought  by  the  shipowner  against  the  consignees 
and  holders  of  a  bill  of  lading.  One  question  in  the  case 
was  whether  words  inserted  in  the  bill  of  lading  incor- 
porated  the  terms  contained  in  the  charter-party,  as  against 
the  Defendants.  Another  question  argued  was  whether, 
assuming  the  first  to  be  answered  in  the  affirmative,  the 
cargo — there  having  been  a  short  loading — was  subject  to  a 
lien  for  dead-freight ;  but  the  question,  so  far  as  material  to 
the  subject  now  under  discussion,  turned  solely  upon  the 
construction  of  the  charter-party,  which  provided  that 
"  fifty  running  days  are  to  be  allowed  to  said  merchants 
for  loading,  and  to  be  discharged  as  fast  as  ship  can  put 
the  cargo  out,  and  ten  days  on  demurrage,  the  owners  to 
have  an  absolute  lien  on  the  cargo  for  all  freight,  dead- 
freight,  demurrage,  and  overage  ;  and  the  charterer's 
responsibilities  to  cease  on  shipment  of  the  cargo,  provided 
it  be  of  sufficient  value  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge."  The  vessel  having  been 
detained  eighteen  days,  beyond  the  ten  days,  on  demurrage, 
at  the  port  of  loading,  the  questions  whether  the  charterer 
was  absolved,  and  whether  the  cargo  was  subject  to  a  lien 
in  respect  of  this  delay,  were  discussed  by  the  learned 
Judges  in  their  judgments.  Cleasby,  B.,  was  of  opinion 
that  the  lien  could  not  be    enforced  in  respect   of  the 
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damages  due  for  detention  beyond  the  demurrage  days,  but 
that,  whether  the  demurrage  days  are  occupied  in  loading 
or  discharge,  the  charterer  is  equally  discharged  as  soon  as 
the  vessel  is  loaded.     Brett,  L.J.,  thought  the  proposition 
that  the  liability  of  the  charterer  in  respect  of  damages 
for  short  loading,  and  for  demurrage,  and  for  detaining  the 
ship  beyond  the  demurrage  days,  ceased  on  the  loading  a 
sufl&cient  cargo,  was  not  sound ;  and  that  the  interpretation 
of  the  charter-party  by  the  Judges  who  decided  Bannister 
V.  Breslauer  was  too  severe.    The  learned  Judge  proceeds, 
**  I  cannot  but  think  that  the  safer,  and  juster,  and  more 
correct  construction  of  the  clause  is  that  it  absolves  the 
charterer,  when,  once  cargo  of  sufficient  value  is  on  board, 
from  all   liabilities  which,  but  for  it,  he  might  incur  in 
respect  of  anything  happening  after  the  sailing  of  the  ship, 
or,  more  probably  speaking,  after  the  bill  of  lading  is  given, 
as  it  were,  to  replace  the  charter-party ; "  and  Channell,  B., 
says,  "  Probably  the  charterer's  responsibilities,  which  are 
to  cease,  are  the  responsibilities  in  respect  of  those  matters 
for  which  a  lien  is  created,"  and,  referring  to  Bannister  v. 
Breslauer y  adds,  **  If  the  demurrage  referred  to  was  demur- 
rage properly  so  called,  then  I  agree  with  the  decision  ;  if, 
however,  as  certainly  rather  appears  to  have  been  the  case, 
it  was  merely  unliquidated  damages  for  the  detention  of 
the  ship,  then  I  think  the  decision  somewhat  doubtful,  and 
to  be  supported,  if  at  all,  by  the  fact  that  the  words  as  to 
cesser  of   responsibility  were    stronger  than   here.      The 
attention  of  the  Court  does  not  appear  to  have  been  drawn 
to  the  fact  that  the  demurrage  then   claimed    was    not 
demurrage    properly    so    called,    but    only    unliquidated 
damages,  and,  therefore,  the  opinion  of  the  Judges  that 
a  lien  was  created  for  this  so-called   demurrage  is  not 
entitled  to  the  same  weight  as  I  should  have  been  disposed 
to  give  it  if  the  point  had  appeared  to  have  been  carefully 
considered."     Bramwell,  L.J.,  thinks  that  the  words  used 
are  not  sufficient  to   show  that   *^  responsibilities "   mean 
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"  responsibilities  for  past  breaches  of  agreement,"  and,  if 
so  intended,  "be  extinguished"  should  be  substituted  for 
**  cease,"  and  clearly,  all  breaches  are  not  provided  for  by 
a  remedy,  for  if  there  was  no  advance  at  the  port  of  loading 
an  action  would  lie  against  the  charterer,  and  that  the 
responsibilities  which  are  to  cease  are  those  which  the 
shipowner,  without  loss  to  himself,  may  render  unnecessary 
in  the  case  supposed,  and  that  if  Bannister  v.  Breslauer  is 
inconsistent  with  this  view  the  learned  Baron  must  intimate 
his  doubt  of  that  decision. 

The  next  case  decided  was  that  of  Christoffersen  v.  Hansen 
(L.R.7,  Q.B.  509).  The  action  was  brought  by  the  ship- 
owner against  the  charterer  for  damages  for  detention  at  the 
port  of  loading.  The  breach  of  the  charter-party  complained 
of  was  for  not  **  loading  the  ship  in  regular  turn,"  and  the 
clause  in  question  was  '*  the  charter  being  concluded  by 
Defendant  on  behalf  of  another  party  resident  abroad,  all  liabi- 
lity of  the  Defendant  should  cease  as  soon  as  he  had  shipped 
the  said  cargo."  No  lien  was  given  to  the  owners.  The  Court 
gave  judgment  for  the  Plaintiff.  Lord  Blackburn,  reviewing 
the  cases  above  cited,  observed  that  the  judgments  of  the 
Court  of  Common  Pleas  in  Gray  v.  Carr  seemed  clearly  to 
show  that  the  ground  of  their  decision,  that  all  liability  of 
the  charterers  (in  respect  of  it)  ceased,  for  the  past  as  well 
as  the  future,  was  that  there  was  an  absolute  lien  given  for 
dead-freight  and  demurrage,  whilst  here  no  lien  was  given; 
and  Pedersen  v.  Lodinga  seems  a  direct  authority  that  a 
clause  like  the  present  is  not  enough  to  enable  the 
Defendant  to  get  rid  of  all  liability  as  to  vested  rights 
of  action.  Lush,  J.,  adds  reasons,  **  If  there  were  any 
provision  giving  the  shipowner  an  equivalent  advantage 
that  would  be  a  very  good  reason  for  his  absolving  the 
Defendant  altogether,  but  there  is  no  such  provision,"  and 
adds,  **  I  think,  therefore,  that  the  more  reasonable  con- 
struction to  put  upon  the  clause  in  question  is,  that  it  was 
intended  that  as  soon  as  the  cargo  was  put  on  board  the 
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contract  was  to  be  at  an  end,  so  far  as  the  Defendant  was 
concerned,  and  he  w?.s  to  incur  no  further  responsibility, 
remaining,  however,  liable  for  any  breach  of  his  con- 
tract that  had  occurred  up  to  the  completion  of  the 
loading." 

In  Francesco  v.  Massey  (L.R.  8,  Ex.  loi),  the  action  was 
brought  for  five  days'  demurrage  at  the  port  of  loading, 
upon  a  charter-party  containing  the  provision  "  and  ten 
days  on  demurrage,  over  and  above  her  said  laying  days,  at 
£8  2L  day ;  charterer's  liability  to  cease  when  the  ship  is 
loaded,  the  captain  having  a  lien  upon  the  cargo  for  freight 
and  demurrage."  The  Court  gave  judgment  for  the 
Defendant,  Bramwell,  L. J.,  observing,  **  It  is  impossible  to 
say  that  this  would  not  give  a  lien  for  demurrage  incurred 
at  the  port  of  loading,  as  well  as  at  the  port  of  discharge, 
and,  in  order  to  give  effect  to  clear  words,  we  must  hold 
either  that  the  charterer's  liability  was  contingent  on  hi$ 
not  loading  a  cargo,  or  that,  if  a  cause  of  action  vested,  it 
was  defeasible  and  divested  on  the  loading  of  the  cargo." 
This  decision  was  affirmed  in  the  Exchequer  Chamber,  in 
the  case  of  Kish  v.  Corry  (L.R.  10,  Q.B.  553),  where  the 
further  question  (although  not  necessary  for  the  decision  of 
that  case),  whether  the  lien  for  **  demurrage  "  would  have 
extended  to  damages  for  detention  beyond  the  demurrage 
days,  was  discussed  in  the  judgments.  The  question  turned 
upon  the  construction  of  the  following  clauses :  **  Ten  days' 
demurrage  for  all  like  days  above  the  said  days,  to  be  paid, 
&c. ;"  "Charterer's  liability  to  cease  when  the  ship  is 
loaded,  the  captain  or  owner  having  a  lien  on  cargo  for  freight 
and  demurrage."  The  action  was  brought  for  five  days' 
demurrage  at  the  port  of  loading.  Lord  Coleridge  thought 
that  when  the  question  arises  upon  a  similar  clause,  when 
the  shipowner  sues,  not  for  demurrage,  but  for  unliquidated 
damages  for  detention  at  the  port  of  loading,  and  the 
charterer  relies  upon  the  exempting  clause,  it  will  be  held 
that  the  charterer's  liability  ceases  on  loading,  and  the  lien 
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attaches."  Brett,  L.J.,  observed,  "  That  if  the  true  inter- 
pretation of  the  clause  be  that  the  charterer's  liability  is  to 
cease,  as  well  for  past  as  for  future  breaches,  but  only  a 
partial  remedy  given  by  lien  to  the  shipowner,  that  is,  that 
he  can  exercise  his  lien  for  demurrage,  but  not  for  detention, 
he  should  think  it  so  unjust  that  he  should  be  prepared  to 
overrule  decisions  on  which  it  is  based,  but  he  was  inclined 
to  think  that  the  interpretation  to  be  adopted  at  the  present 
day  is  that  the  charterer's  liability  for  past  breaches  is  to 
cease  upon  loading  the  cargo,  but  the  remedy  of  the  ship- 
owner is  given  against  the  consignee  to  the  extent  of  his 
remedy  against  the  charterer.  The  learned  Judge  proceeds, 
"  I  feel  certain  that  when  the  occasion  arises  it  will  be  held 
that '  demurrage '  includes  detention  at  the  port  of  loading." 
Cleasby,  B.,  observes,  "  On  this  question  I  will  only  remark 
that  the  clause  may  fairly  be  considered  as  referring  to 
those  matters,  such  as  pajmient,  which  are  contemplated 
as  arising  upon  the  contract,  and  not  to  those  which  arise 
to  a  breach  of  contract  by  detention."  Amphlett,  LJ., 
and  Pollock,  B.,  were  of  opinion  that  the  charterer's 
liability  is  to  cease  only  to  the  extent  that  the  owner  has  a 
lien  on  the  cargo. 

In  Lister  w.  Haansbergen  (L.R.  i,  Q.B.D.  269),  the  Queen's 
Bench  Division  held  that  the  words  "loading  excepted," 
inserted  for  the  shipowners'  protection  in  a  similar  clause  of 
cesser  of  liability,  excepts  all  liability  connected  with 
loading,  and  not  merely  the  obligation  to  load  a  full,  and 
complete  cargo.  Lord  Blackburn,  in  the  course  of  the 
case,  expressed  great  doubt,  the  charter-party  giving 
demurrage  days  only  at  the  port  of  discharge,  whether  the 
clause  "the  owners  and  master  agreeing  to  rest  solely  on 
their  lien  for  freight,  demurrage,  and  all  other  claims,**  would 
give  a  lien  for  unliquidated  damages  for  detention  at  the 
port  of  loading. 

In  French  v.  Gerber  (L.R.  i,  C.P.D.  737),  the  action  on 
the  charter-parties  was  brought  to  recover  damages  against 
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the  charterers  (i.)  for  not  giving  orders  at  the  port  of  call 
as  to  the  ship's  port  of  discharge,  and  (ii.)  for  giving  orders 
for  the  ship  to  discharge  at  a  port  which  was  not  a  "  good 
and  safe  port."  Upon  demurrer  to  a  plea  setting  out  the 
following  clause  in  the  charter-party,  "  It  is  further  agreed 
that  the  liability  of  the  charterers  shall  cease  as  soon  as  the 
cargo  is  on  board,  provided  the  same  is  worth  the  freight  at 
the  port  of  discharge ;  but  the  owners  of  the  ship  to  have 
an  absolute  lien  on  the  cargo  for  all  freight,  dead-freight, 
and  demurrage,  which  they  shall  be  bound  to  exercise," 
the  Common  Pleas  Division  gave  judgment  for  the  Defen- 
dants. Brett,  L.  J.,  in  giving  judgment,  said  "  even  though 
the  mere  delay  of  the  ship  by  not  giving  orders  at  Falmouth, 
might  be  treated  as  subject  to  the  demurrage  rate,  and 
therefore,  in  such  a  charter-party,  subject  to  the  lien  for 
demurrage,  as  suggested  by  some  of  the  Judges  in  Kish  v. 
Corryy  yet  the  other  damages  sued  for  cannot  we  think  be 
brought  within  such  a  rule.  A  part  of  the  damages  are 
obviously  unliquidated,  and  for  such  part  there  is  no  lien. 
Such  part  is  not  the  'freight,  dead-freight,  or  demurrage,'  for 
which  a  lien  is  given  in  this  charter-party.  So  far  as  the 
damages  which  are  claimed  are  covered  by  the  lien,  we 
think  there  can  be  no  doubt  that  the  charterers  are 
absolved."  The  learned  Judge  having  reviewed  the  above 
quoted  cases,  comes  to  this  conclusion : — **  The  rule,  there- 
fore, seems  to  be  that  where  the  words  of  the  absolving  part 
of  the  clause  plainly  show  that  fill  liability  is  to  cease  on 
loading,  it  is  to  cease  both  as  to  antecedent  and  future 
liabilities,  and  without  regard  to  any  lien ;  but  where  the 
words  of  the  absolving  part  are  open  to  either  interpreta- 
tion, then  without  regard  to  lien,  liability  as  to  future  tran- 
sactions is  not  to  accrue,  but  liability  as  to  antecedent 
breaches  is  to  cease  only  so  far  as  an  equivalent  lien  is 
given.  It  follows,  that  the  Defendants  are  absolved  by  the 
clause  in  respect  of  all  the  damages  sued  for,  whether  a 
lien  be  or  be  not  given  as  to  part  of  them." 
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This  judgment  was  upheld  in  the  Court  of  Appeal  by 
Mellish,  Baggallay,  and  Bramwell,  L.J.J.  (L.R.  2,  C.P.D. 
247),  although  on  somewhat  different  grounds.  In  Mellish's, 
L.J.,  opinion,  the  parties  have  reasonably  supposed  that  the 
clause  in  the  charter-party,  ^*  that  12  working  laying  days 
are  to  be  allowed  the  freighters  for  loading  the  ship  at 
port  of  loading  and  waiting  for  orders  at  port  of  call,  24  hours 
after  the  master  has  given  notice  in  writing,  &c.,  and  15  days 
on  demurrage  over  and  above  the  said  laying  days,"  &c.,  pro- 
vided a  sufficient  remedy  for  any  inconvenience  or  damage 
which  the  shipowners  were  likely  to  sustain  from  not 
getting  proper  orders  as  to  the  port  of  discharge.  The 
learned  Lord  Justice  bases  his  decision  on  the  rule  which 
he  recognises  the  Courts  have  acted  on,  that  the  exonera- 
tion ought  not  to  be  extended  beyond  the  lien.  Baggallay, 
L.J.,  entertained  some  doubts;  was  of  opinion  that  the 
decisions  show  that  the  exoneration  is  co-extensive  with 
the  creation  of  the  lien.  The  learned  Lord  Justice  thought 
that  in  the  application  of  this  principle  there  is  no  distinc- 
tion between  liabilities  accruing  before  and  those  accruing 
after  loading.  But  entertaining  doubt  whether  the  damages 
sustained  were  not  covered  by  the  lien,  he  did  not  differ  in 
his  judgment.  Bramwell,  L.J.,  did  not  think  the  clause  as 
to  lay  days  counting  was  an  entire  compensation  for  all  the 
damage  that  might  happen,  but  that  the  shipowner  must  be 
taken  to  have  intended  to  take  the  risk,  inasmuch  as  he 
consented  to  the  insertion  of  the  words  of  immunity. 

The  last  decision  upon  the  subject  {Sanguinette  v.  Pacific 
Steam  Navigation  Co.,  L.R.  22,  B.D.  238)  was  given  by  the 
Court  of  Appeal,  composed  of  Mellish,  Brett,  and  Amphlett, 
L.J.J.  The  case  turned  upon  points  not  material  to  the 
present  discussion,  but  in  delivering  judgment,  Brett,  L.J., 
observes  : — **  If  the  demurrage  clause  were  to  be  confined  to 
a  certain  number  of  days,  I  should  entirely  agree  that  in 
the  clause  which  gives  a  lien,  demurrage  is  to  be  enlarged, 
and  will  not  only  include  demurrage  days  proper,  but  also 
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days  of  detention,  where  a  claim  is  to  be  made  in  the 
nature  of  demurrage." 

These  are  all  the  cases  upon  the  clause  in  question,  and 
it  has  been  thought  necessary  to  examine  them  all,  with  a 
view  to  arrive  at  some  general  rules,  which  will  serve  to 
ascertain  the  rights  of  parties  to  such  contracts  for  the 
future.    The  result  seems  as  follows : — 

1.  In  the  absence  of  clear  words  distinctly  showing  inten- 
tion, the  liability  of  the  charterer,  in  respect  of  breaches  of 
the  charter-party  committed  before  the  cargo  is  loaded,  is 
to  cease  so  far,  and  only  so  far,  as  a  lien  is  given  in  respect 
of  the  damages  resulting  therefrom. 

2.  A  lien  is  given  in  respect  of  demurrage  properly  so 
called,  whether  incurred  at  the  port  of  loading  or  at  the  port 
of  discharge,  by  a  charter-party  containing  a  general  demur- 
rage clause,  not  appropriated  specially  to  the  one  or  the  other, 
and  giving  the  captain  a  lien  on  the  cargo  for  demurrage. 

3.  A  lien  is  given  in  respect  of  damages  for  detention, 
whether  incurred  at  the  port  of  loading  or  discharge,  by  a 
charter-party  containing  no  demurrage  clause,  but  giving 
the  captain  a  lien  on  the  cargo  for  demurrage. 

4.  A  lien  is  not  given  in  respect  of  demurrage  incurred  at 
the  port  of  loading,  where,  on  its  true  construction,  the 
charter-party  indicates  that  the  lien  was  only  intended  to 
be  given  for  demurrage   at  the  port  of  discharge. 

The  third  proposition  depends  for  its  support  upon  the  case 
of  Bannister  v.  Breslauer,  and  this  case  as  has  already  been 
shown,  has  been  questioned  by  learned  Judges  on  different 
occasions.  The  rule  that  some  meaning  must,  if  possible, 
be  given  to  clear  words  (demurrage)  seems  to  have  been 
the  real  ground  of  that  decision.  The  point  not  having 
been  since  raised  on  Appeal,  it  must  be  treated  as  binding, 
and  whether  right  or  wrong,  is  entirely  consistent  with 
what  it  will  be  now  sought,  as  another  rule  to  be  educed 
from  the  above  decisions,  to  show,  is  the  opinion  of  most 
learned  Judges,  namely : 
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5.  That  on  a  charter-party  containing  the  ordinary  clause 
of  cesser  of  liability,  demurrage  clause,  and  power  of  lien, 
the  captain  will  have  no  lien  for  damages  for  detention, 
beyond  the  demurrage  days  at  the  port  of  loading.  It 
follows,  of  course,  upon  the  first  proposition,  that  the 
charterer  would  remain  liable  in  respect  of  such  detention. 
The  only  Judges  who  appear  to  have  dissented  from  this 
view,  are  Lord  Coleridge,  Brett,  L.J.,  and  Grove,  J.,  and 
this,  be  it  observed,  in  a  case  {Kish  v.  Corry)  in  which  the 
point  was  not  before  the  Court  for  decision.  Lord  Coleridge 
and  Grove,  J.,  stated  no  reasons,  but  Brett,  L.J.,  after 
making  the  observations  before  quoted,  proceeds,  "  It  may 
be  said  that  this  difficulty  may  be  obviated  by  holding  that 
the  liability  of  the  charterer  was  to  cease  only  in  respect  of 
the  delay  of  the  vessel  during  the  demurrage  days,  and  that 
the  lien  would  attach  for  that  only,  and  that  notwithstanding 
the  clause  of  exemption,  a  right  of  action  would  remain 
against  the  charterer  for  delaying  the  ship  at  the  port  of 
loading  beyond  the  demurrage  days,"  and  then  adds,  "  That 
construction  seems  hardly  consistent  with  the  decisions  in 
which  it  has  been  held  that  the  charterer's  liability  is  to 
cease  for  past  breaches  of  the  charter-party,  at  all  events, 
in  the  detention  of  the  ship."  With  great  deference  to  the 
learned  Judge,  it  is  difficult  to  see  which  of  the  above- 
quoted  decisions  are  inconsistent  with  that  construction. 
They  appeared  (in  the  same  case),  as  before  pointed  out, 
consistent  with  that  construction  to  Cleasby,  B.  In  Gray 
V.  Carr,  the  question  was  actually  before  the  Court  (Exche- 
quer Chamber),  and  decided  by  four  of  six  learned  Judges 
in  favour  of  the  present  contention.  Bramwell,  L.J.  (at 
page  528),  observes,  "  In  the  absence  of  all  evidence,  we 
must  give  to  the  word  *  demurrage  *  its  known  legal  meaning, 
and  this  excludes  from  the  operation  of  the  lien,  the 
claim  for  damages  caused  by  further  detention,"  and 
Cleasby,  B.,  adds  "  now  the  word  *  demurrage,'  has  a  known 
legal  meaning — ^viz.,  the  additional  period  during  which  the 
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vessel  may  remain  by  agreement  of  the  parties."  Kelly, 
C.B.,  and  Channell,  B.,  agreed  in  this  view,  and,  as  before 
pointed  out,  Lord  Blackburn,  in  Lister  v.  Van  Haansbergen^ 
expresses  a  similar  opinion.  Then,  if  Lush's,  J.,  reasoning 
in  Christoffersen  v.  Hansen  (approved  by  Bramwell,  L.J.,  and 
Cleasby,  B.,  in  Francesco  v.  Massey,  and  impliedly  adopted  by 
Mellish  and  Baggallay,  L.J  .J.,  in  French  v.  Gerber)  be  the  true 
test,  the  absence  of  any  provision  giving  the  shipowner  an 
equivalent  advantage  would  conclusively  show  that  the  char- 
terer was  not  intended  to  be  protected  from  damages  caused 
by  detention  beyond  the  demurrage  days.  If  the  principle 
stated  be  the  true  one,  it  is  submitted  that  the  ground  of  the 
decision  of  French  v.  Gerber  in  the  Court  below,  is  erroneous, 
and  the  judgment  of  the  majority  in  the  Court  of  Appeal, 
proceeding  as  it  does  on  the  discovery  of  an  equivalent  ad- 
vantage, is  tantamount  to  a  reversal  of  it.  The  observations 
of  Bramwell,  L.J.,  in  Gray  v.  Carr  (p.  548),  as  to  an  action 
lying  against  the  charterer  where  there  had  been  no  advance 
at  the  port  of  loading,  and  that  of  Cleasby,  B.,  in  Kish  v. 
Corry  (p.  561),  "  I  think  that  the  natural  meaning  of  the 
words  *  liability  to  cease  '  is  that  the  charterer's  liability  is 
to  be  put  an  end  to  upon  a  certain  event,  not  that  his  obliga- 
tion should  cease  as  regards  carrying  into  effect  the  contract 
afterwards,"  seem  (in  charters  containing  no  provision  for 
an  equivalent  advantage)  in  favour  of  the  inference  that  the 
absolution  was  not  intended  to  apply  to  a  duty  incapable  of 
performance  until  after  the  condition  had  been  fulfilled. 

Herbert  W.  Lush. 
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1 1 1HE  intimate  connexion  between  law  and  sovereignty, 
•^  or,  in  other  words,  between  laws  and  the  lawgiver, 
forms  the  most  important  branch  of  the  subject  matter-  of 
Jurisprudence.  The  identification  of  law,  or  rather  of 
the  force  which  compels  obedience  to  a  law,  with  the 
coercive  force  of  the  sovereign,  was  one  of  the  chief 
results  obtained  by  the  Analytical  Jurists,  in  their  mag- 
nificent work  of  determining  much  that  had  been  hitherto 
vague  and  unscientific  in  the  study  of  Jurisprudence. 
They  define  every  law  or  rule  to  be  a  command;*  or,  to 
quote  the  summary  of  their  conception  of  law,  as  given  by 
Mr.  Justice  Markby,t  law  is  the  general  body  of  rules 
which  are  addressed  by  the  rulers  of  a  political  society  to 
the  members  of  that  society,  and  which  are  generally 
obeyed.  It  is,  of  course,  easily  perceived  that  sovereignty 
is  implied  in  this  definition  as  already  existing,  though 
Austin  has  placed  his  examination  of  it  last  in  order  of 
discussion.  If,  he  says,  a  determinate  human  superior,  not 
in  the  habit  of  obedience  to  a  like  superior,  receive  habitual 
obedience  from  the  bulk  of  a  given  society,  that  determinate 
superior  is  Sovereign  in  that  society,  apd  the  society 
(including  the  superior)  is  a  society  political  and  inde- 
pendent.! 

Sir  Henry  Maine's  two  celebrated  lectures  on  Sovereignty, 
forming  the  last,  and,  in  fact,  the  summary  of  his  series 
published  under  the  title  of  **The  Early  History  of 
Institutions,"  sound  the  first  warning  note  of  opposition  to 
the  analytical  identification  of  law  with  the  coercive  force 

•Austin*s    Province    of  Jurisprudence    determined   (Campbeirs    edition), 
vol.  i.,  p.  90. 
t  Elements  of  Law,  sect.  7. 
J  Austin's  Jurisprudence,  vol.  i ,  p.  226. 
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of  the  sovereign.  It  is  true  that  previous  lectures  had 
prepared  us  to  meet  this  opposition,*  but  until  the  last 
volume  appeared  it  had  not  been  distinctly  set  forth  and 
made  the  direct  object  of  discussion. 

The  source  of  the  arguments  advanced  by  Sir  Henry 
Maine,  against  this  definition,  is  historical  rather  than 
juridical.  He  claims  that  the  customary  law  of  India,  and 
therefore  of  Aryan  history  in  general,  affords  historical 
proof  that  law  is  not  always  the  outcome  of  sovereign 
power.  And  this  leads  him  to  complain  that  the  analytical 
definition  is  applicable  only  to  modern  European  Law,  and 
not  to  law  in  general ;  that  Mr.  Austin  has  arrived  at  it  by 
a  process  of  **  abstraction,"  and  not  by  a  study  of  history  ; 
and  that,  in  consequence  of  this  process,  sovereignty  has 
been  placed  at  the  apex  of  his  logical  sequences,  instead  01 
being  the  very  first  political  element  to  be  investigated  and 
defined.  Mr.  Justice  Markby  has  already,  in  these  pages, 
appeared  in  defence  of  the  practical  value  of  abstract 
scientific  conceptions,  on  the  ground  that  **  what  is  valuable 
for  one  purpose  is  valueless,  or  of  much  less  value,  for 
another;"  what,  therefore,  is  valuable  for  the  study  of 
Jurisprudence  is  valueless  for  the  inquirer  into  the  history  of 
early  institutions.  But  admirable  as  this  defence  is,  there  is 
a  much  broader  platform  upon  which  to  judge  the  value  of 
abstract  reasoning.  It  is  contained  in  the  application  of  the 
principle  enunciated  by  Mr.  Spencer  in  his  First  Principles, 
that  all  human  beliefs  originally  contained,  and,  perhaps, 
still  contain,  some  small  amount  of  verity.  The  arguments 
of  Sir  Henry  Maine  in  his  two  lectures  on  Sovereignty,  that 
History  should,  more  than  any  other  science,  go  hand-in- 
hand  with  such  a  closely  connected  element  as  Juris- 
prudence, embrace,  therefore,  all  that  he  could  wish, 
Avithout  destroying  the  historical  value  of  Analytical  Juris- 
prudence. Analytical  reasoning  arrives  at  the  conclusion 
that  law  may  be  said  to  be  identical  with  the  coercive  force 
•  Ancient  Law,  p^  7  ;  Village  Communities,  p.  67, 
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of  the  sovereign ;  and  it  remains  for  us  to  see  how  far 
History  coincides  with  this  view — how  far,  in  short, 
History  declares  this  definition  of  law  to  be  tolerably 
accurate  as  a  general  definition,  and  not  only  of  modem  law 
in  particular. 

It  will,  then,  be  our  task  to  follow  out  this  process.  We 
must  inquire,  first  of  all,  into  the  historical  evidence 
capable  of  being  scientifically  applied  to  the  development 
of  sovereignty  as  one  of  the  political  agencies  of  the 
progress  of  mankind.  And,  in  order  to  do  this,  it  will  be 
necessary  to  note  the  forms  of  society  corresponding  to  the 
several  stages  of  this  development.  The  bonds  of  con- 
nexion which  the  sovereignty  may  be  discovered  to 
possess  with  its  subject  unit,  will,  to  a  great  extent,  deter- 
mine our  second  inquiry,  namely,  the  definition  of  the  law 
of  the  period. 

The   scope   of  such  an    inquiry  is    materially   lessened 
by  two    important  facts.     First,   the   admission    that   the 
analytical  definition  of  law  is  a  fact  of  modern  political 
history ;  and,  secondly,  that  the   application  of  the  com- 
parative method  enables  us  to  transfer  this  definition  to  the 
whole  realm  of  fully  developed  national  history,  when  the 
barriers  of  primitive   society  have  been  broken  away  and 
individual  man  has  to  reckon  with  individual  man  for  the 
political   necessities  of  his  times,  instead   of  sharing  his 
obligations  and   his   rights   with   a   collective   social  unit. 
Our  present  inquiry  will,  therefore,  belong  to  the   earlier 
portion  of  the  history  of  sovereignty.     Now  it  is  important 
to  note,  at  this  juncture,  fiow  far  the  value  of  historical 
evidence  on  a  fact  of  man's  social  life  can  reach.     I  take 
it  that  it  rests  entirely  upon  its  position  in  the  whole  realm 
of  history,  not  upon  its  existence  at  any  one  ascertained 
epoch.     If,   for  instance,   the   evidence    be   proved  to  be 
of  the  most  primordial  type,  as  well  as  the  most  developed, 
then  there  is  strong  argument  for  the  origin,  the  continuous 
existence,  and,  in  fact,  for  a  pretty  clear  universal  definition 
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of  the  fact  in  question.  If,  however,  the  evidence  belong 
solely  to  a  middle  period  of  history,  a  period  which  depends 
upon  a  prior  period  for  its  origin,  and  upon  a  subsequent 
period  for  its  importance,  then  that  evidence  appears 
to  me  not  to  obtain  the  full  force  of  an  argument  against  a 
fact  of  modem  history.  I  have  put  the  case  in  this  way  in 
order  to  meet  my  subsequent  arguments,  though,  of  course, 
other  arrangements  of  historical  phenomena  could  easily 
occur  to  the  mind. 

It  is  not  my  intention  to  make  this  paper  a  criticism  of 
Sir  Henry  Maine,  but  it  becomes  necessary  to  ask  now, 
what  is  the  period  of  history  with  which  Sir  Henry  Maine 
deals?  At  most  with  the  branching  off  from  the  parent 
stock  of  those  great  races  to  which  the  world  of  progressive 
civilization  has  invariably  belonged — the  Semitic  and  Aryan 
Races.*  It  is  true  he  recognises  the  existence  of  a  society 
in  a  state  of  nature,  evidence  of  which,  he  says,  was  not 
forthcoming  in  Austin's  age;  but  he  nowhere  treats  this 
epoch  historically,  or  as  showing  any  capability  of  giving 
evidence  on  the  subject  of  Ancient  Law.  At  the  farthest, 
he  does  not  examine,  critically  at  all  events,  any  stage  of 
society  beyond  that  of  which  the  great  Indian  examples 
of  communal  tribeship  are  types.  Within  the  great  unity 
of  history,  however  (to  use  by  analogy  the  title  of  Mr. 
Freeman's  Rede  Lecture),  there  exists  a  mass  of  people 
who  have  influenced  the  polity  of  the  human  race,  and  who 
should  influence  the  historical  thought  of  its  most  advanced 
members.  History,  it  has  been  observed,  commenced  with 
the  first  man's  talk  to  his  first  child  ;  and  the  evidences  of 
this  history  we  find  not  only  in  modem  political  nations, 
but  in  modern  barbarism.t  Though  the  examples  of 
primitive  Indian  history  existing  almost  down  to  modem 

•  Vide  Early  Institutions,  p.  65. 

t  Sir  John  Lubbock  joins  issue  with  Sir  H.  Maine's  historical  scope.  Vide 
Primitive  Man,  Appendix  i. ;  Origin  of  Civilization,  pp.  2  ei  seq.  See  also 
Spencer's  Prin.  of  Soc.,  i.,  106,  on  the  whole  question. 
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times,  and  the  comparisons  with  a  professedly  early 
Irish  history  are  too  complete  to  leave  any  shadow  of  a 
doubt  as  to  their  critical  worth  to  the  historian  and  Jurist, 
yet  the  period  thus  arrived  at  in  Indo-Celtic  history,  and 
by  strong  inference  in  Aryan  history,  is  not  the  earliest 
period  in  the  history  of  man,  or  m  the  history  of  law  and 
sovereignty.  The  chief  feature  that  it  exhibits,  or,  at  any 
rate,  the  chief  feature  for  our  purpose,  is  the  aggregation 
of  several  families  into  a  village  community,  and  a  further 
aggregation  of  village  communities  into  a  gens  or  tribe. 
The  splitting  up  of  the  Aryan  and  Semitic  races  into 
detached  peoples  commenced  after  the  formation  of 
aggregated  communities,  and  it  was  rather  political  than 
natural  causes  which  induced  one  set  of  Aryan  tribes  to 
travel  beyond  the  Hindoo  Koosh  for  a  home,  and  another 
set  through  the  forests  and  across  the  sea  to  Erin ;  and  thus 
many  of  the  most  important  systems  upon  which  the 
modern  political  fabric  is  built,  were  originated,  not  in 
India  or  in  Europe,  but  in  that  common  home  from  which 
Indian,  Greek,  Roman,  Celt,  and  Teuton  departed  on  their 
several  ways.* 

But  there  was  a  primitive  system  from  which  Semite  and 
Aryan  broke  away;  a  primitive  system  which  exhibits  as 
firm  traces  of  consistent  organisation,  though  modified 
here  and  there,  as  the  more  recent  Semitic  and  Ar}an 
systems.  It  is  within  this  primitive  system  that  the  early 
history  of  sovereignty  commenced.  The  question,  then, 
practically  resolves  itself  into  this,  does  research  into  this 
early  period  of  history  confirm  the  conclusions  of  the 
Analytical  Jurists  with  regard  to  law  and  sovereignty,  and 
does  it,  therefore,  alter  or  oppose  Sir  Henry  Maine's 
argument  against  these  conclusions. 

There  are  two  sources  of  knowledge   of  some  of  the 

•  See  Freeman's  Comparative  Politics,  lect.  ii. ;  Mommsen's  Rome  (Eng. 
Trans.),  vol.  i.,  p.  i8;  Bunsen's  Egypt,  vol.  iv.,  p.  562;  Max  Muller's  Science 
of  Language,  ii.,  236. 
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most  important  social  institutions  belonging  to  an  early 
period  of  history.  These  are  (i)  the  survivals,  which 
may  be  seen  in  later  periods,  existing  alongside  of  the 
new  growth  or  in  written  records ;  (2)  living  examples  which 
have  come  down  to  modem  times  crystallised,  so  to  speak, 
at  their  earliest  stage  of  development,  or  which,  after  having 
progressed  a  short  distance,  have  subsequently  retro- 
graded.* 

Of  course,  crystallization  and  retrogression  are  not  exact 
types  of  the  early  period  they  represent,  but  the  variation 
in  both  cases  is  extremely  minute.  Crystallization  may 
produce  a  greater  clinging  to  one  form  than  to  another ; 
retrogression  may  not  be  along  the  self-same  path  that  the 
progression  took,  but,  on  the  whole,  a  tolerably  clear  view 
of  primordial  society  may  be  obtained  from  these  sources. 
Of  the  first  class  of  evidence  we  have  sufficient  examples  in 
our  own  national  history,  social  and  political,  and  for  this 
class  Mr.  E.  B.  Tylor  has  supplied  a  correct  and  apt 
terminology  in  the  word  **  survival."  Of  the  second  class 
uncivilized  tribes  may  be  cited  in  illustration,  for  they 
show  little  tendency  to  alter  their  social  activities  and 
structures  under  changed  circumstances,  but  die  out  rather 
than  adapt  themselves.! 

From  these  observations  it  will  be  seen  that  it  is  better  to 
commence  with  the  latest  period  under  notice  and  work 
backward ;  for  by  so  doing  we  not  only  detect  the  survivals 
of  the  earlier  period,  but  we  reflect  back,  so  to  speak,  the 
evidence  thus  obtained  on  to  the  evidence  acquired  from 
independent  sources,  and  thus  lend  additional  force  to  the 
argument  we  have  in  hand.  I  adopt  this  plan,  therefore, 
with  reference  (i)  to  the  external  structure  of  the  society 
containing  sovereignty,  and  (2)  to  the  internal  regulations. 

•  J.  S.  Mill's  Rep.  Government,  pp.  26-7  ;  Spencer's  Princ.  of  Soc,  i.,  106 ; 
Kiebuhr'8  Anc.  Hist.,  ii.,  p.  97. 

t  Spencer's  Prin.  of  Soc,  p.  598.     Modem  Bedouins  show  us  a  form  of 
tociety  which  has  remained  substantially  the  same  these  3,000  years,  or  more. 
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The  latest  period  for  my  purpose  is  the  earliest  period 
that  Sir  Henry  Maine  arrives  at  in  his  historical  evidence 
on  this  subject.  This  I  shall  term  the  communal  epoch  in 
the  history  of  sovereignty.  The  law  which  obtains  at  this 
period  is  customary  laV :  that  portion  of  the  whole  body 
of  law  which  is  claimed  as  being  historical  proof  against  the 
definition  of  law  as  the  coercive  force  of  the  sovereign; 
that  portion  of  law  which,  according  to  the  Analytical 
Jurists,  the  sovereign  permits,  and  therefore  commands. 
The  sovereignty  of  the  period  is  represented  either  by  a 
corporate  body  of  chiefs,  or  by  a  single  head  with  a  council 
of  chiefs,  the  corporate  body  being  in  both  cases  the  dis- 
tinctive feature. 

But  there  was  also  another  species  of  sovereignty,  and 
another  species  of  law,  existing  alongside,  and  exercising 
power  alongside,  of  communal  law  and  sovereignty.  It  was 
a  still  surviving  relic,  shorn  of  all  independence  indeed, 
of  an  earlier  age,  when  as  yet  the  communal  system  had 
not  been  developed — it  was  patriarchal  sovereignty  and 
paternal  law. 

For  if  we  examine  the  nature  of  the  communal  sovereignty 
we  find  that  it  has  authority,  not  over  individual  personages, 
but  over  groups  of  individuals,  constituted  chiefly  and  most 
anciently,  of  the  natural  offspring,  and  therefore,  answering 
in  some  measure  to  the  modern  notion  of  family.  In  other 
words,  the  political  unit  with  which  the  sovereign  has  to 
deal  is  not  the  individual  but  the  family  group — it  is  a 
corporate,  not  a  personal  unit. 

Now,  this  peculiar  formation  of  society  was  not  the 
product  of  the  statesmanship  of  the  period,  but  rather  of 
the  history  of  the  period.  We  have  not,  therefore,  to  seek 
its  origin  in  the  decrees  of  a  legislative  assembly,  but  in  an 
antecedent  period  of  history.  This  antecedent  period  is 
clearly  traceable   by  means  of   the  very  features    which 
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illustrate  the  later  period ;  for  these  corporate  units  are 
not  so  closely  welded  together  that  the  crevices  between 
them  cannot  be  discerned.  The  formation  of  a  larger 
society,  says  Mr.  Spencer,  results  only  by  combination  of 
smaller  societies,  which  occurs  without  obliterating  the 
divisions  previously  caused  by  separateness.*  Again,  the 
sphere  of  usage  or  customary  law  was  not  the  family,  but 
the  connexion  of  one  family  with  another  and  with  the 
aggregate  community ;  t  and  though  it  is  only  a  conjectural 
explanation  of  the  scantiness  of  ancient  systems  of  law, 
as  they  appear  in  the  monuments  in  which  an  attempt 
was  made  to  set  them  formally  forth,  that  the  lawgiver 
attempted  to  fill,  so  to  speak,  the  interstices  between  the 
families  ;t  it  is  a  conjecture  which  follows  pretty  closely 
the  forms  of  a  logical  sequence,  and  agrees  pretty  closely 
with  what  we  see  elsewhere  in  history. 

(a.)  No  people  in  the  world  developed  the  spirit  of 
individuality  so  marvellously  as  the  Greeks.  Yet  their 
early  institutions  are  intensely  corporate,  just  as  much  so 
as  those  of  their  Hindoo  cousins,  or,  indeed,  as  those  of 
any  of  their  Aryan  kinsmen.  What  Mr.  Grote,  Mr.  Glad- 
stone, and  Professor  Curtius  have  written  on  this  subject, 
nay,  what  is  displayed  throughout  the  Homeric  poems,  is 
too  well  known  to  need  repetition.  Stating  it  shortly,  the 
tribes  were  divided  into  brotherhoods  and  clans  or  houses. 
Now,  the  clan  was  the  lowest  aggregate  which  possessed 
any  distinct  political  value — the  clan,  with  chiefs  like 
Agamemnon  and  Achilles  at  its  head.  But  at  the  earliest 
period  of  history,  the  interstices  between  the  families 
composing  the  clan  were  so  apparent  that  Aristotle  distin- 
guishes the  latter  as  the  offspring  of  some  special  compact. 

*  Spencer's  Prin.  of  Soc.,  485. 

t  Maine's  Village  Communities,  p.  79. 

t  Maine's  Village  Communities,  p.  114.  The  following  is  the  general 
characteristic]  of  the  village  community : — ^A  group  of  families  united  hy  the 
assumption  of  a  common  kinship.    Ibid,  page  12. 


Digitized  by 


Google 


474  ^^AW  AND   SOVEREIGNTY. 

This  view  is  supported  both  by  Niebuhr*  and  Grote.t 
Though  I  cannot  perceive  any  evidence  of  the  special 
compact,  for  history  rather  points  to  a  natural  aggregation 
of  kinsmen,  the  mere  fact  that  the  theory  of  special  com- 
pact has  been  propounded  by  such  authorities  suggests 
unmistakeably  the  independent  origin  of  the  family.  And 
there  is  much  further  evidence.  The  chiefs  in  the  agora 
did  not  interfere  in  dealing  with  homicide,  but  left  it  to 
the  personal  vengeance  of  the  kinsmen  and  friends  of  the 
deceased!  :  and  the  Lacedaemonians  held  the  doctrine  that 
the  door  of  his  court  was  the  boimdary  of  every  man*s 
freedom ;  without,  all  around,  the  authority  of  the  State, 
within,  the  master  of  the  house,  ruled  as  lord.|| 

(6.)  The  same  features  are  visible  in  the  early  days  of 
Rome,  and  the  modem  historian  has  no  difficulty  in  tracing 
the  lineaments  of  antiquity  by  the  aid  of  survivals  in 
the  later  history.  Professor  Mommsen  not  only  positively 
asserts  that  the  Roman  State  was  based  upon  the  Roman 
household,^  but  goes  deeper  into  the  details  of  this  original 
homestead.  Even  within  the  Palatine  city,  he  writes,  there 
was  hardly  a  true .  and  complete  amalgamation  of  the 
different  constituent  elements  of  the  settlement ;  there  was 
as  yet  no  common  hearth  for  the  city,  but  the  various 
hearths  of  the  curies  subsisted  side  by  side,  and  Rome  as 
a  whole  was  probably  rather  an  aggregate  of  urban  settle- 
ments than  a  single  city.H  Of  course  this  picture  is  far 
from  perfect ;  but  it  should  be  remembered  that  compara- 
tively fewer  traces  of  the  primitive  state  of  things  have 
been  preserved  in  the  case  of  the  Romans  than  in  the  case 
of  any  other  Indo-Germanic  race.** 

(c.)  With  these  examples  before  us,  and  by  the  light  of 
modem  science,   it  will  not  bring  any  special    religious 

•  Hist,  of  Rome,  i.,  264  f  Hist,  of  Greece,  iii.,  73-7. 

J  Grote's  Hist,  of  Greece,  ii.,  125.  ||  MuHer's  Dorians,  ii.,  and  foot  notes. 

§  Hist,  of  Rome,  i.,  65.  ^  History  of  Rome,  i.,  58, 

••  Mommsen's  Hist,  of  Rome,  i.,  157. 
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element  into  prominence  if  the  most  famous  of  all 
historical  evidence  is  quoted — that  of  the  Hebrew  people. 
It  is  impossible  in  a  single  paper  to  produce  the  whole 
range  of  evidence  on  the  subject,  which  would  form  matter 
for  a  volume.  It  is,  therefore,  necessary  to  quote  the  most 
familiar  and  also  the  most  typical  instances.  Greece  and 
Rome  represent  early  Aryan  development;  Israel,  the 
fullest  Semitic  development.  The  evidence  from  this 
source  is  most  perfect.  I  shall  summarize  its  features  to 
correspond  with  those  already  pointed  out  in  Greece  and 
Rome;  for  though  a  much  more  comprehensive  survey 
could  be  made  it  would  be  at  the  expense  of  conciseness 
and  perspicuity. 

Regarding  it  all  from  below  upwards,  says  Ewald,*  one 
of  the  greatest  of  Biblical  critics,  we  see  three  well-marked 
stages  in  which  the  whole  broad  and  firm  edifice  rises  aloft. 
First  comes  the  individual  household,  which  maintained 
itself  very  strongly  in  its  original  wide  independence  and 
power,  and  therefore  embraced  numerous  human  beings 
of  a  very  diverse  character.  Several  single  households 
together  form,  in  the  second  place,  a  clan.  Several  clans, 
in  the  third  place,  are  united  together  into  a  tribe.  As  in 
Greece,  the  clan  is  the  lowest  political  unit ;  for  the  Elders 
who  formed  the  national  council  were  not  every  one  the 
father  of  an  actual  family.!  It  is  true  that  more  than 
400,000  men  completely  equipped  were  at  times  counted 
at  a  meeting  of  the  assembly  (Judges,  xx.,  2;  xxi.,  16; 
I  Chroii.,xii.,  23-28);  but  the  actual  deliberation  took  place 
in  the  midst  of  only  the  Elders,  each  of  whom  had  pre- 
viously to  come  to  an  understanding  with  his  men.  J  As  in 
Greece,  also,  the  interstices  between  the  families  composing 
the  clans  are  plainly  visible :  for  each  individual  household 
of  the  tribe  had  its  definite  portion  of  land,  which  was  for 
ever  to  remain  the   unalienable  heritage  of  this  house. § 

*'  Antiq.  of  Israel  (Eng.  Trans.)  pp.  242,  243,  and  Notes, 
t  Ibid,  245.  J  Ibid,  247.  §  Ibid,  177,  and  Note  i. 
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And  we  have  a  still  further  parallel  in  that,  in  cases  of 
crime  it  was  long  customary  to  make  the  children,  as  well 
as  the  guilty  party,  expiate  the  offence ;  *  and  that,  along 
with  the  great  central  sanctuary,  there  existed  a  multitude 
of  smaller  ones,t  which  doubtless  expressed  the  household 
religion,  an  example  of  which  we  have  in  the  case  of 
Laban's  household  gods.J  It  is  not  difficult  to  understand 
from  such  evidence  as  this,  that  it  is  clearly  perceivable 
when  the  domestic  life  first  overstepped  its  narrowest 
limits,  and  one  household,  if  only  for  the  sake  of  external 
security,  endeavoured  to  bind  itself  as  closely  as  possible  on 
to  another,  thus  endeavouring  to  build  a  higher  household, 
without  its  being  possible  to  break  down  the  internal 
partition  walls  between  the  individual  families.  ||  To  con- 
clude the  evidence  of  this  period,  I  will  quote  the  summary 
of  Ewald  as  containing  the  very  gist  and  key-note  of  its 
principal  features.  **  From  first  to  last,"  he  says,  "  the  law 
regards  the  individual  only  as  a  member  of  a  household— 
the  primary,  and  the  closest,  and  also  the  most  permanently 
enduring  human  community." 

We  are  now  in  a  position  to  state,  that,  from  internal 
evidence,  we  can  define  a  primitive  state  of  society,  which 
exhibits  for  its  chief  feature,  that  the  highest  agregate  of 
human  beings  does  not  assume  too  great  a  numerical  force 
to  make  the  term  family,  roughly  speaking,  applicable  to 
it :  or,  in  other  words,  the  family  represents  to  this  age, 
what  the  nation  does  to  modern  times.  We  can,  in 
short,  claim  for  the  patriarchal  family  all  the  qualifications 
necessary  for  it  to  possess  an  independent  sovereignty  and 
law  and  be  itself  independent.  I  shall  presently  show 
that  it  may  also  be  termed  political. 

The  term  patriarchal  is  unfortunate  in  having  a  cluster 
of  associations  surrounding  it,  wholly  unwarranted  fi'om  its 

•  Ibid,  i68,  i6g,  190.  f  ^^^^f  '^S. 

{  Hist,  of  Israel,  i ,  356,  add  Antiq.  of  Israel,  p.  263. 

II  Antiq.  of  Israel,  pp.  242-3. 
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historical  value.  It  would  take  too  long  a  disquisition 
to  clear  this  away,  and  it  would  only  introduce  another 
chapter  into  the  absurd  controversy  between  Locke  and 
Filmer.  But  a  general  idea  of  the  term  is  necessary.  Its 
nucleus  and  origin  was  the  natural  family  of  a  single  pair : 
of  course  modifications,  or  rather  developments,  of  this 
phase  take  place  before  it  passes  into  Communal  history, 
just  as  developments  of  Communal  history  take  place 
before  passing  into  National  history.  These  modifications 
of  a  natural  family  are  due  chiefly  to  the  extreme  quarrel- 
someness of  the  little  groups,  and  then,  as  a  consequence 
of  this,  to  the  rise  of  various  customs  of  marriage  differing 
from  the  most  primitive  of  all,  monogamy. 

The  warfare  of  this  period  answers  to  what  Lord  Bacon 
calls  the  highest  trial  of  right,  when  states,  that  acknow- 
ledge no  superior  on  earth,  put  themselves  upon  the  justice 
of  God  for  the  deciding  of  their  controversies.  It  was  the 
highest  trial  of  right  among  independent  communities  for 
power  and  leadership.  Sir  Henry  Maine  quotes  Von  Maurer 
as  an  authority  for  asserting  that  the  great  cause  of  one 
family  gaining  power  over  another,  was  the  frequency  of 
intertribal  war  ;*  but  Mr.  Spencer  puts  this,  perhaps,  in 
a  more  general  light.  An  important  benefit,  he  says, 
bequeathed  by  war  has  been  the  formation  of  large  societies. 
By  force  alone  were  small  nomadic  hordes  welded  into  large 
tribes ;  by  force  alone  were  large  tribes  welded  into  nations ; 
by  force  alone  have  small  nations  been  welded  into  large 
nations.t  The  God  of  war  is  looked  upon  as  the  God  of 
justice,  might  rules  as  the  equivalent,  the  incarnation,  of 
right,  so  far  as  regards  the  relationship  between  the  indepen- 
dent units,  who  have  no  common  superior  to  be  governed  by, 
and  who  have  not  anything  answering  to  the  public  opiniorii 
— the  positive  morality  or  International  Law — of  later  and 
modem  times.     And  this  gradually  varies  the  social  notions 

*  Village  Communities,  p.  142. 

t  Study  of  Sociology!  p.  195 ;  also  vide,  page  193  and  Prin.  of  Soc,  i.,  540. 


Digitized  by 


Google 


478  LAW  AND   SOVEREIGNTY. 

within  the  independent  units.  Instead  of  the  natural  house- 
hold of  parents  and  offspring,  we  have  something  more  than 
this — something  more,  though  still  retaining  the  original 
nucleus.  The  parent-chiefs  captured  other  women  for  their 
wives,  other  people  for  their  slaves.  The  first  caused 
a  more  extensive  natural  offspring,*  and  a  corresponding 
relaxation  of  the  natural  affection  for  children  (Montesquieu 
xvi.,  6),  and  opened  the  way  for  the  adoption  of  stranger 
children  as  members  of  the  family ;  the  second  caused  a 
greater  degree  of  despotism  in  the  chiefs ;  and  both,  in  the 
end,  had  the  effect  of  considerably  raising  the  numerical 
force  of  the  primitive  family  groups.  This  numerical  force 
had  great  means  of  increasing,  besides  the  one  which  marks 
a  later  stage  of  social  progress,  the  aggregation  of  inde- 
pendent tribes.  A  powerful  family  chief  would  always  be 
the  centre  to  which  people  of  less  power  and  consequence 
would  attach  themselves.  These  weaker  strangers  will  be 
the  more  closely  attached  to  the  house,  and  the  more  a 
part  of  its  possessions,  the  more  independently  each  house 
exists  for  itself  alone,  and  the  more  exclusive  its  dependence 
on  the  paternal  authority.  Professor  Ewald  traces  out  this 
idea  with  reference  to  the  famous  example  of  patriarchal 
chieftainship  and  its  corresponding  society  indicated  by  the 
story  of  Abraham  ;  and  I  place  in  a  note  the  several  stages 
of  this  submission  to  human  authority,  which  that  eminent 
author  has  detected  in  the  Biblical  narrative.t  Again,  there 
must  have  been  some  cohesion  on  the  death  of  a  parent 

•  Vide  Ewald*8  Antiq.  of  Israel,  pp.  207-8.  Nothing  is  more  alien  to  those 
days  than  prudish  and  melancholy  views  in  regard  to  marriage  and  children. 
This  shows  itself  most  in  the  custom  of  marriage  by  the  brother-in-law  (the 
leviratus).  I  quote  this  as  evidence  of  the  desire  to  beget  offspring,  not,  of 
course,  in  regard  to  the  custom  of  polygamous  marriages  implied  in  the  text, 

f  I  arrange  Professor  Ewald's  notes  on  this  subject  under  the  following 
progressive  heads  : — i.  Prisoners  of  war.  2.  Human  robbery,  3.  Moral  turpi- 
tude. 4.  Debtors,  when  the  individual  houses  were  united  in  the  higher 
organisation  of  aggregated  communities ;  and  after  this  important  epoch  foUow,. 
5.  Sale  of  children.  6.  Homebom  children  of  slaves.  It  is  with  the  first  three 
that  the  text  deals.     Ewald's  Antiq.,  p.  210  and  Notes*    See  also  a  parallel 
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chief,  the  tribe  did  not  at  once  split  up  and  separate ;  and 
we  have  some  clue  to  this  in  the  expression  of  the  Divine 
vengeance  extending  to  the  fifth  generation  and  its  parallel 
of  human  vengeance  among  the  Bedouins.*  It  is  easy 
to  conclude  from  this  that  it  became  the  object  and  pride 
of  the  chiefs  to  possess  a  numerous  following,  even  as  in 
Europe  princely  splendour  and  greatness  was  measured 
among  the  GaUic  tribes  whom  Caesar  conquered,  not  by 
extent  of  territory,  but  by  the  multitude  of  the  population.t. 

The  term  "  family,"  then,  as  applied  to  this  early  period 
of  man's  history,  has  to  be  modified  to  take  in  the  facts 
I  have  just  enumerated,  and  to  meet  this  modification  the 
term  ** patriarchal  family"  is  generally  adopted.  The  key 
note  to  its  existence  is  the  evidence  of  primitive  marriage 
customs ;  and  though  Mr.  Morgan's  gigantic  work,  pubhshed 
under  the  auspices  of  the  Smithsonian  Institute,  under- 
takes to  prove  that  the  earliest  form  of  marriage  was 
unconditional  promiscuity — if  that  may  be  termed  marriage, 
for  want  of  another  word — and  that  marriage  between  single 
pairs  originated  just  on  the  borderland  of  civilisation,  yet 
I  am  inclined  to  believe  that  Mr.  Spencer's  arguments  in 
favour  of  monogamy  being  the  first  form  of  marital  relation- 
ship cannot  be  well  disputed.J  Around  the  nucleus  thus 
formed  clustered  the  subsequent  influences  "just  mentioned, 
and  in  this  form  we  shall  meet  it  on  the  broad  surface 
of  universal  history,  a  group  of  men  and  women,  children 
and  slaves,  of  animate  and  inanimate  property,  all  con- 
case  in  Tacituf,  Germ.,  14,  Si  civitaSt  in  qua  orti  sunt,  longa  pace  et  otto 
tcrpeat,  Sfc. 

•  Ewald*8  Antiq.,  168-9.  According  to  Gen.,  i.,  23,  it  would  seem  that  five 
generations  were  the  utmost  that  could  be  thought  of  as  living  together  with 
the  father  of  the  race  or  his  sons. 

t  Hampson's  Origines  Patricise,  p,  54.  See  Tacitus,  Germ^  39,  as  to  the 
number  and  greatness  of  the  Semnones. 

J  Prin.  of  Soc,  i.,  p.  698-9,  704.  Mr.  Spencer  does  not  mention  the  American 
authority  alluded  to  in  the  text,  though  Mr.  McLennan  receives  a  whole 
chapter  of  criticism  to  himself. 
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nected  together  by  common   subjection   to  the    Paternal 
Power  of  the  chief  of  the  Household.* 

When  we  remember  that  with  the  Communal  period  com- 
mences also  man's  settlement  on  land,  while  the  patriarchal 
period  is  one  of  pure  nomadism,  it  will  be  understood 
that  the  examples  from  independent  sources,  that  is,  from 
existing  types  of  mankind,  are  not  altogether  capable  of 
systematic  grouping.  But  the  science  of  Sociology  has 
attempted  this.  We  meet  with  types  of  the  most  fully 
developed  patriarchal  families  in  North  America  among 
the  Comanches,  the  Dakotahs,  the  Iroquois,  and  others.t 
We  meet  with  types  of  the  most  primordial  society,  that  of 
siniple  families  independent  of  each  other,  in  the  Wood- 
Veddahs  who  roam  about  in  pairs,  the  Bushmen  wandering 
about  in  families,  the  Fuegians  in  clusters  of  a  dozen  or 
more,  and  tribes  of  Australians  and  Andamanese  within 
the  limits  of  twenty  to  fifty.J  But,  not  to  weary  the  reader 
with  multiplication  of  examples,  we  think  we  have  warrant 
for  saying  that  primitive  man,  who,  before  any  arts  of  life 
were  developed,  necessarily  lived  on  wild  food  implying 
wide  dispersion  of  small  numbers,  was  not  much  habituated 
to  associated  life.|| 

We  have  thus  seen  how  far  history  takes  us  back  into  the 
social  life  of  man — even  to  the  very  border  of  his  first  step 
in  the  way  of  progress.'  During  the  course  of  this  inquiry, 
also,  we  have  perceived  three  distinct  epochs,  standing 
out  above  all  others,  in  the  history  of  sovereignty.  We 
find,  in  other  words,  that  a  Communal  Sovereignty  and  a 
Patriarchal  Sovereignty  answered,  each  in  its  own  time 
and  place  and  with  all  its  own  special  surroundings,  to 
modem  sovereignty  in  modem  civilised  countries.  It  is 
the  special  fact  of  Patriarchal  Sovereignty  to  which  I  would 
direct  attention ;  for,  in  ascertaining  its  place  in  the  great 

•  Village  Communities,  page  15.  f  Prin.  of  Soc,  i.,  485. 

J  Prin,  of  Soc,  i.,  482 ;  and  Pritchard's  Physical  Hist,  of  Mankind,  i.,  178. 

II  Prin.  of  Soc,  i.,  71. 
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unity  of  history,  we  establish  what  is  perhaps  of  equal  or 
greater  importance,  the  continuity  of  the  fact  of  sovereignty 
among  the  institutions  of  the  human  race,  dating  back 
from  a  period  which  has  hitherto  not  been  investigated  by 
historical  jurists. 

II. 

We  have  now  to  deal  with  the  second  portion  of  our 
subject,  the  internal  regulations  of  this  patriarchal  family — 
i.e.y  the  internal  regulations  so  far  as  law  and  sovereignty 
are  concerned. 

It  is,  of  course,  the  well-known  patria  pofesias  of  later 
times  which  is  typical  of  the  law  and  sovereignty  of  this 
period.  The  universal  traces  of  its  existence  among  bar- 
barians as  well  as  civilised  people,  among  ancient  as  well 
as  modem  nations,  give  evidence  of  its  primordial  origin 
before  the  separation  of  mankind  into  races.  We  meet 
with  it  everywhere,  in  forms  varying  in  detail  from  each 
other,  but  still  having  common  features.  It  is,  of  course, 
known  to  all  students  of  Roman  law,  which  has  supplied  a 
terminology  for  the  whole  of  history,  from  the  vigorous  and 
unbending  character  of  its  own  form  of  this  power,  which 
received  in  legislation  an  unalterable  shape  and  absolutely 
guided  and  governed  the  Roman  household  without  any 
special  authority  from,  or  responsibility  to,  the  State.*  To 
turn  to  other  great  nations  of  antiquity,  we  find  that  Sir 
Gardner  Wilkinson  has  examined  this  subject  with  reference 
to  the  Egyptians,  and  his  views  are  thoroughly  conclusive 
as  to  the  existence  of  a  despotical  paternal  power  among 
them ;  t  a  tablet  of  primitive  Accadian  laws,  published  in  the 
third  volume  of  **  Records  of  the  Past,''  from  a  translation  by 

•  The  best  authorities  are  Inst,  of  Gaius,  i.,  55  ;  Sir  H.  Maine*s  Anc.  Law, 
passim  ;  Mackenzie's  Roman  Law,  143  ;  Mommsen's  Rome,  i.,  60.  Its  occur- 
rence in  the  Twelve  Tables  is  not  proof  that  it  was  the  result  of  legislation, 
but  rather  that  legislation  adopted  what  was  already  existing.  See,  for  evidence 
of  this,  the  law  which  modifies  the  power  of  the  father.  Tab.  iv.,  sec.  iii. 

t  Anc.  Egyptians,  ii.,  38. 
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Mr.  Sayce,  gives  similar  evidence  with  refer^ce  to  the 
Eastern  nations  ;  among  the  Greeks,  also,  and  the  Teutonic 
invaders  of  Rome,  we  can  trace  a  corresponding  form. 
Even  in  modem  civilised  countries,  though  the  power  of 
the  father  is  much  modified,  having  passed  to  the  State, 
there  still  exist  undeniable  proofs  of  its  despotic  origin ; 
and  in  Russia  at  the  present  day,  a  married  son  does  not 
establish  a  separate  household  as  long  as  the  head  of  the 
family  is  living.* 

Now,  such  a  regime  is  only  capable  of  one  origin.  Like 
the  aggregation  of  families,  it  was  rather  the  result  of 
history  than  the  product  of  brilliant  statesmanship.  And 
this  history  is  primaeval  :  it  belongs  to  the  same  period, 
corresponds  to  the  same  social  institution,  as  patriarchal 
independent  families  and  patriarchal  sovereignty.  Fortu- 
nately, we  possess  some  indications  of  this.  One  of  our 
greatest  a  priori  writers  distinctly  perceives  that  a  society 
is  practically  incapable  of  making  any  progress  until  it  has 
learnt  to  obey;t  and  transferring  this  to  the  domain  of 
sociolog}%  we  have  a  chain  of  historical  evidence  to  prove 
that,  be  the  course  of  submission  what  it  may,  a  relatively 
subordinate  nature  is  everywhere  shown  by  men  composing 
social  groups ;  %  which,  by  the  light  of  our  previous  re- 
searches, would  be,  in  the  first  instance,  the  outcome  of 
the  obedience  of  children  and  slaves  to  a  father,  or  father 
chieftain. 

It  now  remains  for  us  to  summarize  the  result  of  our 
historical  researches,  and  apply  it  to  the  question  before 
us.  First,  then,  we  have  three  distinct  epochs  in  the  life 
•  of  social  man — epochs  which  now  and  again  overlap  each 
other,  but  which,  nevertheless,  are  plainly  discernible  on 
the   pages  which  record   man's  progress.        These   three 

*  Rev.  J.  Long's  Village  Communities  in  India  and  Russia,  Appendix  B, 
The  laws  of  Massachusetts  assigned  the  penalty  of  death  to  all  stubborn  and 
rebellious  sons.     Taylor*s  Words  and  Places,  p.  i6. 

t  J.  S.  Miirs  Rep.  Gov.,  p.  37  J  Spencer's  Prin.  of  Soc,  i.,  6g,  70. 
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epochs  are,  or  may  be,  termed  (i)  the  patriarchal,  (2)  the 
period  of  aggregated  patriarchal  miits,  (3)  modem  civilised 
society.  To  these  three  social  epochs  correspond  three 
stages  of  sovereignty  which  I  term  (i)  patriarchal,  (2)  cor- 
porate assembly  of  patriarchal  chiefs,  (3)  modem  sovereignty, 
whether  corporate  or  individual.  To  complete  this  summary, 
we  have  the  following  general  conclusions,  (i)  that,  in  the 
first  epoch  and  the  last,  law  is,  for  all  practical  purposes, 
identical  with  the  power  of  the  sovereign,  and  (2)  that  in 
the  second  period  a  body  of  customary  rules  exists  which 
do  not  enter  into  the  jurisdiction  of  the  sovereign  body,  but 
which,  nevertheless,  help  to  govern  the  community. 

It  must  here  be  noted  that  parental  law  and  modem  law 
do  not  tally  in  form,  though  they  do  in  political  relation- 
ship. Parental  law  is  what  Austin  would  designate  "  occa- 
sional or  particular  commands,"  which  is  something  less 
than  his  general  definition  of  law.  But  this  is  only  an 
early  phase  in  the  history  of  law,  which  cannot  be  divorced 
from  later  phases  by  any  deficiency  of  terminology.  Each 
command  was  promulgated,  not  to  meet  possible  breaches 
in  the  future,  but  to  settle  present  disputes ;  each  command 
was  spoken  directly  by  the  sovereign,  and  did  not  apply 
by  analogy  to  any  other  series  of  cases;  it  was,  in  fact, 
judicial  rather  than  legislative.  But,  after  all,  it  is  not 
in  reference  to  its  form  that  we  are  now  discussing  it,  but 
with  reference  to  its  relationship  to  the  sovereign ;  and  in 
this  last  aspect  we  find  nothing  to  preclude  us  fi"om  pro- 
nouncing that  the  most  primitive  and  most  recent  law 
can  be  defined  as  identical  with  the  coercive  force  of  the 
sovereign. 

This  conclusion  is  of  more  value  than  at  first  sight  would 
appear  to  be  the  case,  when  we  understand  the  political 
significance  of  the  additional  historical  epoch  in  the  history 
of  law,  which  I  have  attempted  to  establish  in  the  period 
of  the  independent  patriarchal  family.  The  patriarchal 
family  is  by  no  means  unknown  to  historical  jurists,  and 

32 
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Sir  Henry  Maine,  above  all  others  almost,  appears  to  have 
an  appreciation  of  its  value  in  the  history  of  sovereignty, 
but  an  appreciation,  I  venture  to  think,  which  is  tram- 
melled by  the  remembrance  of  the  absurd  use  made  of 
it  by  Filmer.*  It  appears  to  me  that  its  position  in  history 
has  not  yet  been  thoroughly  investigated.  Whenever  the 
Patriarchal  Family  appears  in  the  writings  of  jurists  and 
Historians,  it  appears  as  a  member  of  an  aggregated 
community,  not  as  an  independent  society ;  and  though 
Austin  assumes  the  existence  of  a  social  unit,  which  almost 
coincides  with  one  phase  of  the  patriarchal  unit  I  am 
dealing  with,  it  is  exactly  at  this  stage  of  society  that 
Austin  denies  the  existence  of  sovereignty,  denies  the  appli- 
cation of  the  term  political  society,  denies  that  natural 
offspring  may  be  termed  subjects.  Here  history  steps  in 
however  and  confirms,  what  before  theory  only  vaguely 
asserted,  and  more  vaguely  in  the  case  of  Austin  than  of 
Hobbes  or  Bentham.  It  declares  patriarchal  society  to  be 
an  ascertained  epoch  of  human  life  ;  and  parental  law  and 
parental  sovereignty  to  have  begun  the  history  of  law  and 
sovereignty.  If,  in  addition  to  this,  we  may  calculate  its 
original  undeveloped  duration  by  a  geological  rather  than 
a  historical  standard  (and  such  researches  as  those  of  Mr. 
Fiske's  Cosmic  Philosophy  go  far  to  confirm  the  investiga- 
tions of  natural  scientists) ;  if  this  form  of  power  has  not 
yet  spent  its  influence  upon  us  ;  if  it  is  one  of  the  facts  with 
which  the  Western  World  will  some  day  assuredly  have  to 
reckon,  that   the  political  ideas  of  so   large  a  portion  of 

•  For  instance,  at  p.  386  of  Early  Institutions,  we  have  the  following 
remarkable  passage : — "  The  most  nearly  universal  fact  which  can  be  asserted 
respecting  the  origin  of  political  communities  called  states,  is  that  they  were 
formed  by  the  coalescence  of  groups,  the  original  group  having  been  in  no  case 
smaller  than  the  patriarchal  family."  Now  this  is  exactly  the  state  of  things 
which  points  to  the  original  independence  of  the  patriarchal  family ;  but  Sir 
H.  Maine  does  not  proceed  to  investigate  the  circumstances  of  this  inde- 
pendence, but  rejects  it  from  his  argument  on  the  score  of  Austin's  appeal  to 
the  ridiculous. 
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the  human  race  are  inextricably  bound  up  with  the  notions 
of  family  interdependency  and  of  natural  subjection  to 
patriarchal  power  ;*  then,  the  denial  of  the  title  of  political 
on  analytical  grounds  will  not  interfere  with  the  historical 
establishment  of  a  political  influence,  unknown  to  any  other 
form  of  law  or  any  other  form  of  sovereign  power. 

We  get  rid  of  any  remaining  difficulty  under  this  head  by 
the  application  of  the  principle  which  has  throughout 
guided  the  present  discussion  of  our  subject.  I  mean  the 
continuity,  as  well  as  the  unity  of  history,  i.^.,  the  unbroken 
series  of  influences  which  has  attended  each  successive 
stage  of  man's  development.  Thus  the  identification 
of  law  with  the  coercive  force  of  the  sovereign,  as  a 
tolerably  accurate  definition  of  the  conception  of  law, 
admits  of  historical  proof,  because  the  development  of 
this  maxim  travels  along  a  path  which  commences  and 
ends  with  this  identification.  It  is  not  so  much  that  any 
intervening  period  interrupts  the  flow  of  this  political 
conception,  but  that  it  does  not  interrupt  it  sufficiently  to 
stamp  it  out. 

Before  concluding  this  paper  I  will  endeavour  briefly  to 
show  the  effect  of  the  line  of  thought  which  I  have  adopted 
upon  the  middle  period,  as  a  period  of  opposition  to  the 
definition.  It  will  be  remembered  that  I  took  Sir  Henry 
Maine's  Indian  example  as  a  type  of  this  period,  and  in 
order  to  defend  this  course  we  will  proceed  to  consider  it 
more  fully.  Now  the  sovereign  power  of  the  Sikh  chief, 
and  the  customary  law  of  the  dependent  communities  are 
clearly  not  identical,  except  by  the  application  of  the 
maxim,  what  the  sovereign  permits  he  commands.  But 
whence  the  reason  of  this  ?  Simply  that  the  state  of  affairs 
exhibited  in  this  Indian  Province  is  a  transition  state  from 
one  stage  of  sovereignty  to  another.  We  have  originally 
the  communal  Government  administered  by  domestic 
tribunals,  which  is  the  distinctive  form   of  Government 

*  Early  Institutions  p.  2,  also  Anc.  Law,  p.  134. 

32— a 
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belonging  to  the  period.  But  placed,  as  it  were,  on  the 
top  of  this  system,  without  any  attempt  to  weld  the  incon- 
gruity into  something  like  hofnogeneousness,  is  the  fully 
developed  form  of  a  much  later  system.  The  Sikhs,  who 
obtained  the  sovereignty  of  the  Punjaub,  were  themselves 
reduced  to  subjection  by  a  single  chieftain  belonging  to 
their  order,  Runjeet  Singh. 

This  Runjeet  Singh  is  the  sovereign  whom  Sir  Henry 
Maine  chooses  as  a  type  of  the  opposition  of  history  to  the 
definition  of  law  given  by  the  Analytical  Jurists.  I  doubt, 
he  says,  whether  once,  in  all  his  life,  he  issued  a  command 
which  Austin  would  call  a  law.  But  this  was  only  because 
this  sovereignty  was  not  the  outcome  of  the  people,  was 
not  the  index  to  the  progress  or  position  of  the  State.* 
The  sovereign  chief  issued  commands  for  his  personal 
aggrandisement ;  the  domestic  tribunals  administered  the 
rules  which  governed  the  intercourse  of  a  member  of  one 
family  with  the  member  of  another  family,  an  intercourse 
which  does  not  enter  into  the  political  questions  of  the 
time,  an  intercourse  which  the  despotical  chief  has  nothing 
whatever  to  do  with,  and  cares  nothing  whatever  about. 
But  if,  on  the  other  hand,  these  domestic  tribunals  be 
recognised  as  a  portion  of  the  sovereignty  of  the  people 
(and  I  cannot  conceive  any  reason  why  this  should  not  be 
the  case,  for  they  occupy  the  position  of  the  national 
council  common  to  all  modern  sovereignties),  then  it  is 
plainly  evident  that  the  opposition  ceases. 

But  there  is  another  way  of  guiding  us  to  the  true 
estimate  of  this  opposition ;  a  way  which  does  not  depend 
upon  a  matter  of  opinion  or  argument,  as  does  the  sugges- 
tion I  have  just  thrown  out.  I  mean,  of  course,  the  con- 
sideration of  the  position  that  the  Sikh  sovereign  occupies 

•  That  sovereignty,  when  fuUy  recognised  as  a  portion  of  the  State,  should 
and  does,  reflect  the  condition  of  the  people,  both  Mr.  Mill  and  Mr.  Spencer 
assert.  See  Mill's  Rep.  Govt.,  p.  79,  and  Spencer's  Study  of  Sociology,  p.  398^ 
See  also  a  passage  in  Montesquieu's  Esprit  des  Lois,  Bk.  i,  cap.  iii. 
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in  the  history  of  sovereignty.  As  I  have  before  stated  it  is 
one  of  transition,  I  do  not  mean  to  say  that  the  sovereignty 
of  the  Punjaub  itself  passed  into  any  succeeding  stage,  for 
the  whole  of  India  exhibits  a  state  of  society  to  which  Sir 
Henry  Maine  has  very  aptly  applied  the  idea  of  crystalliza- 
tion. But  in  Aryan  history  we  meet  not  only  with  other 
exact  parallels  to  the  Indian  Sikh  chief,  but  also  with  the 
stages  of  subsequent  development  into  modern  sovereignty. 
We  find  an  instance  in  our  own  Anglo-Saxon  history, 
wherein,  from  the  very  earliest  times,  we  can  see  the  process 
of  centralization  going  on.  One  family  gave  way  to  another 
family,  one  village  community  to  another  village  community, 
one  state  to  another  state,  until  we  finally  arrive  at  a  King 
of  the  English,  and  a  Bretwalda  of  Imperial  Britain.  The 
uprooting  of  the  old  communities  was  necessary,  says  Mr. 
Freeman,  if  England  was  ever  to  become  a  great  and  united 
nation.*  And  this  uprooting  took  place  gradually.  We 
find,  first  of  all,  seven  different  kingdoms  in  England,  each 
king  having  done  exactly  what  Runjeet  Singh  did,  and, 
obtained  the  sovereignty  over  his  own  people,  though  the 
national  council  still  administered  domestic  matters.  Then, 
one  kingdom  after  another  was  conquered  by  victorious 
Wessex,  and,  finally,  we  have  a  king  of  the  English,  i.e.,  a 
king  who  was  immediate  ruler  over  his  own  state,  and 
superior  lord  over  the  conquered  kingdoms.t  This  same 
process  went  on  towards  its  final  stage  when  the  sove- 
reignty of  the  period  was  represented  by  the  Bretwalda. 
Both  Alfred  and  Edward  became  supreme  sovereigns  of 
Britain,  but  it  was  reserved  for  the  glorious  Ethelstan  to 

••  Norm.  Conq.,  i,  104. 

t  As  a  proof  of  the  local  independence  of  the  English  tribes,  Mr.  Freeman 
has  the  following  passage  referring  to  so  late  a  date  as  a.d.  999 : — "  It  is  also  pro- 
bable, that  in  a  country  which  was  still  so  imperfectly  united,  one  part  of  the 
kingdom  did  not  greatly  care  for  the  misfortunes  of  another.  The  devastation 
of  Kent  and  Wessex  would  not  cause  any  very  deep  sorrow  or  alarm  to  the 
Danish  people  of  Northumberland.  Local  resistance  was  always  possible." 
Norm.  Conq.,  i.,  325.    Also  ibid.f  351,  the  example  of  Ulfcytel. 
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finally  bring  this  supremacy  to  a  decided  issue.  He  became 
immediate  King  of  all  the  Teutonic  races  in  Britain,  and 
superior  Lord  of  all  the  Celtic  principalities,*  and  in  this 
position  the  sovereignty  of  Britain  occupied  a  parallel  posi- 
tion to  the  sovereignty  of  the  Punjaub.  The  sovereignty  of 
Britain,  however,  went  on  developing,  while  the  sovereignty 
of  the  Punjaub  remained  stationary,  or  rather  was  wiped 
out  by  external  conquest.  I  have  now  stated  my  case; 
and  it  does  not  appear  to  me  that  a  period  in  the  history 
of  sovereignty,  which  is  so  clearly  a  transition  period,  can 
be  adduced,  with  any  amount  of  reason,  as  a  period  which 
is  capable  of  giving  evidence,  either  one  way  or  another,  as 
to  the  general  definition  of  the  attributes  of  sovereignty. 

Looking  once  more  at  the  whole  question,  what  ad- 
ditional light  may  the  present  inquiry  be  said  to  have 
thrown  on  the  history  of  law  and  sovereignty  in  their  politi- 
cal relationship  to  each  other  ?  It  has,  first  of  all,  estab- 
lished a  chapter  in  this  history  which  before  had  not  been 
adequately  recognized  by  historical  jurists — a  chapter  ready 
to  be  written  from  materials  well  known  to  be  in  existence 
but  which  had  strangely  passed  out  of  notice.  In  the  field 
of  the  history  of  Law,  no  one  has  shown  a  clearer  apprecia- 
tion than  Sir  Henry  Maine  of  the  vast  importance  of  paren- 
tal law  {patria  potestas) ;  no  one  has  placed  this  importance 
in  so  clear  a  light ;  no  one  has  established  for  it  so  early  an 
historical  existence.  He  places  the  conception  of  custom 
posterior  to  that  of  Themistes  or  Judgments  ( Anc.  Law.  5) ; 
he  places  the  Themistes  posterior  to  a  despotic  father's 
command  (ibid.  125) ;  and  of  the  patriarchal  family,  wthin 
which  resided  the  despotical  parental  law,  he  says  it  will  be 
found  to  have  stamped  itself  on  all  the  great  departments  of 
jurisprudence,  and  may  be  detected  as  the  true  source  of 
many  of  their  most  important  and  most  durable  character- 
istics (ibid.  134).  Now,  this  is  not  only  establishing  an  early, 
tut  a  continuous  history.  But  to  correspond  to  these 
•  Freeman's  Norm.  Conq.,  i.,  62. 
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phases  in  the  history  of  Law,  there  must  be  phases  in  the 
history  of  sovereignty,  travelling  along  the  same  path, 
having  the  same  influences,  ending  at  the  same  goal.  For, 
Sir  Henry  Maine  himself  holds  that  the  duty  of  inquiry,  if 
not  how  sovereignty  arose,  at  all  events  through  what  stages 
it  has  passed,  is  indispensable  to  the  history  of  Law.*  It 
is  only  thus,  he  adds,  that  we  can  assure  ourselves  in  what 
degree  the  results  of  the  Austinian  analysis  tally  with  facts. 

In  the  first  place,  then,  we  have  the  patriarchal  stage. 
Here  the  making  a  law,  the  putting  it  into  force,  the  pun- 
ishing for  a  breach,  are  all  resident  in  the  patriarchal  sov- 
ereign. He  is  at  once  the  law-giver,  the  judge,  and  the 
executioner.  The  identification  between  the  coercive  power 
of  the  sovereign  and  the  law  is  therefore  complete. 

In  the  next  place,  we  have  the  communal  stage.  The 
most  nearly  universal  fact,  says  Sir  Henry  Maine,  which 
can  be  asserted  respecting  the  origin  of  the  political  com- 
munities called  states,  is  that  they  were  formed  by  the  co- 
alescence of  groups,  the  original  group  having  been  in  no 
case  smaller  than  the  patriarchal  family. t  It  is,  therefore, 
perceivable  that,  though  other  political  notions  must  creep 
up  to  govern  this  new  associated  group,  the  underlying 
current  of  legal  ideas — of  ideas  of  law  and  sovereignty — still 
continues  the  same  as  at  the  first  period,  with  respect  to 
individual  man.  The  individual  is  governed  by  patria  potes- 
iaSy  though  the  corporate  unit  guides  itself,  with  reference 
to  other  corporate  units,  by  custom. 

In  the  third  place,  we  have  the  modem  stage.  Here  the 
Analytical  Jurists  have  been  able  to  detect  the  identification 
of  law  with  the  coercive  force  of  the  sovereign.  The 
historian  has  to  show  how  the  barriers  which  separated 
'individual  man  from  individual  man  have  one  by  one  been 
removed,  and  that  now,  as  in  the  first  stage,  the  sovereign 
and  the  subject  stand  face  to  face  as  governor  and  governed. 

The  degree  to  which  the  results  of  the  Austinian  analysis 
•  Early  Inst.,  p.  357.  f  Early  Inst.,  p.  386. 
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tally  with  facts  is,  therefore^  of  such  a  magnitude,  that 
little  or  no  opposition  can  be  found  to  them  in  history, 
with  reference  to  the  question  now  before  us.  History  com- 
mences with  the  fact  of  law  being  identical  with  the  power 
of  the  sovereign,  continues  with  it  in  the  undercurrent  of 
political  thought,  and  finally  ends  with  it  as  an  observed 
ostensible  fact.  It  is  no  more  possible  to  detach  from  its 
surrounding  history  any  particular  example  of  sovereignty 
and  offer  it  up  for  opposition,  in  its  isolated  form,  to  the 
Austinian  definition  of  law  and  sovereignty,  than  it  is 
possible  to  make  the  mathematical  assertion  that  a  part  is 
equal  to  its  whole.  If  we  replace  Sir  Henry  Maine's  example 
in  the  niche  from  whence  he  took  it,  we  shall  find,  as  I 
have  endeavoured  to  show,  that  it  fits  closely,  in  its  own 
time  and  place,  into  that  great  system  to  which  it  belongs. 
We  shall  find  that  it  has  relations  with  early  systems  and 
with  later  systems,  and  all  these  ramifications  of  the  subject 
must  be  considered  and  investigated  before  admitting  its 
value  for  the  important  function  of  serving  as  an  example 
to  be  used  in  considering  a  question  which  belongs,  not  to 
an  isolated  period,  but  to  the  whole  realm  of  man's  histoty. 

G.  Laurence  Gomme. 
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v.— A  NEW  INDEX  TO  THE  STATUTE  LAW  :    A 
FRESH    STEP   TOWARDS   A    CODE. 

TT7E   are   glad  to   be  able  to   lay  before   our  readers 
'  ^     indubitable  evidence  that  the  work  of  codification  is 
passing  out  of  the  region  of  theory  into  the  domain  of  fact. 
And  one  of  the  most  encouraging  features  in  the  case  is 
that  high  Parliamentary  officials,  as  well  as  distinguished 
scientific  Jurists,  have  taken  up  the  question  and  made  it 
their  own.     There  has  already  been  issued,  in  conjunction 
with  the  Revised  Statutes,  still  in  course  of  publication,  a 
"  Chronological  Table  and  Index  to  the  Statutes,"  down 
to  the  close  of  the  Session  of  1874.     There  is  now  in  pre- 
paration,  for  the  volume  to  be  published  next  year,  a  far 
more  extensive  undertaking,  worthy  to  be  called,  in  the  apt 
language  of  the  Parliamentary   Counsel,  **  a  detailed  plan 
for  a  Code."     It  is  no  secret,  we  believe,  that  Sir  Henry 
Thring  has  long  had  such  a  work  in  contemplation,  and  a 
perusal    of  his  **  Instructions,"  which  we  print  with  the 
relative  specimens,  will  show  the  accuracy,  the  care,  and 
the  thoughtful   mapping   out  of  the  field   with  which  he 
has  prepared  the  way  for  its  successful  accomplishment. 
Acting   in  'concert  with,  and   under  the  direction  of  the 
Statute    Law     Committee,    comprising,    besides    himself, 
Sir  J.    G.   Shaw   Lefevre,   Sir  T.    Erskine    May,   Sir   H. 
Sumner    Maine,  and    other   well-known  men,   Sir   Henry 
Thring  has  caused  specimens  of  an  Index  to  be  drawn  up, 
in   accordance  with   his   **  Instructions,"   by   Mr.   Charles 
Sumner    Maine,    and   Mr.   Gerald  A.   R,   Fitzgerald,   the 
former  taking  the  title  "  Coroner,"  and  the  latter  **  Public 
Health."     These  specimens,  revised  and  amended  by  the 
Committee,  we  also  print,  for  they  have  an  intrinsic  value 
apart  from  that  which  belongs  to  them  as  a  decided  step 
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towards  a  Code.     Such  work  is,  indeed,  an  indispensable 
preliminary,   and  those   members  of  the  legal  profession 
who  may  be  employed  upon  it  may  rest  assured  that  the 
most  thoughtful  and  eminent  leaders  of  the  Bar  and  the 
Senate  will  re-echo  the  wise  words  with  which  Sir  Henry 
Thring  concludes  his  Instructions  :  "  Next  to  Codification, 
the   most  difficult  task   that   can  be  accomplished  is  to. 
prepare  a  detailed  plan  for  a  Code,  as  distinct  fi-om  the 
easy  task  of  devising  a  theoretical  system  of  codification^ 
Now,   the    preparation   of   an    Index    such  as    has    been 
suggested  in  the  Instructions,  is  the  preparation  of  a  detailed 
plan  for  a  Code.     Each  effective  title  is,  in  effect,  a  plan 
for  the   codification   of  the   legal  subject-matter  grouped 
under  that  title,  and  the  whole  Index,  if  completed,  would  be 
a  summary  of  a  Code  arranged  in  alphabetical  order.*'     It  is 
proposed,  we  understand,  that  next  year's  edition  of  the 
Index  to  the  Revised  Edition  of  the  Statutes  shall  contain 
about  fifteen  specimen  titles,  similar  to  those  which  have 
been   prepared   by  Messrs.    Maine    and   Fitzgerald,  or  so 
many   as    the  very    limited    sum  at  the   disposal   of  the 
Committee,  not  more  than  3^200,  we  believe,  will  admit.- 
These  titles  will   comprise,  among  others,  the  important 
subjects  of  Evidence,  Public  Health,  Companies,  Sheriffs,, 
Coroner,  Municipal  Boroughs,  Merchant  Shipping,  Justice 
of    the    Peace,    Sessions,    Ecclesiastical    Commissioners, 
Lunacy,  Post  Office,  and  Railways.     The   names  of  the 
draftsmen   are    to    be    published    in   the    preface   to  the 
work  which,  so  far  as  those  titles  are  concerned,  will  be 
substantially  a  new  one,  as  anyone  may  judge  for  himself 
who  takes  the  trouble  to  compare  the  titles  "  Coroner " 
and   "Public   Health,"   in  the   Index  of    1874,   with  the 
chronological  and    analytical    Indices   elaborated   by  Mr. 
C.  S.  Maine  and  Mr.  G.  A.  R.  Fitzgerald.     This  valuable 
work  has    been  excellently   begun    and   under  the    most 
favourable  auspices ;    it   is  earnestly   to    be    hoped   that 
Parliament  will  exercise  a  fitting  liberality  in  its  grants, 
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SO  as  to  help  forward  the  completion  of  a  monument  **  aere 
perennius." 

Instructions  for  Index  to  the  Statute  Law. 

The  basis  of  an  index  to  a  book  of  the  ordinary  kind  is  a 
series  of  titles  or  catch-words  arranged  in  alphabetical  order 
and  indicative  of  the  main  topics  treated  of  in  the  book. 

Of  these  titles  a  certain  number,  which  may  be  called  effective 
titles,  have  underwritten  a  list  of  referential  explanations  of  the 
subject-matter  comprised  under  the  description  of  the  title, 
marking-  the  sub-divisions  of  that  subject-matter  and  the  pages 
of  the  book  in  which  each  subdivision  is  to  be  found.  The 
sub-divisions  are,  in  important  cases,  grouped  under  separate 
headings  and  sub-headings  adapted  to  classify  the  generality  of 
the  subject-matter  described  by  the  titles,  and  to  facilitate  the 
finding  the  separate  references. 

Titles  which  have  underwritten  references  only  to  effective 
titles  may  be  called  cross  titles.  Their  use  is  to  lead  the  inquirer 
to  the  effective  title  under  which  the  required  information  is  to 
be  found,  it  being  impossible  to  select  the  effective  titles  in  such 
a  manner  as  to  suit  the  varying  ideas  of  inquirers  as  to  the  catch- 
word which  most  aptly  includes  a  large  group  of  references. 

Taking  the  accompanying  specimen  Index,  **  Public  Health/' 
as  an  example ;  "  Public  Health,*'  is  the  effective  title ;  **  Health, 
Public,"  "Local  Board,"  "Local  Government,'*  and  so  forth, 
are  the  cross  titles ;  "  Sanitary  Powers  and  Duties,"  and  so 
forth,  are  headings;  "sewage,  &c."  "water,"  and  so  forth,  are 
sub-headings ;  while  the  explanations  under  the  sub-headings 
are  the  references. 

This  nomenclature  will  be  always  observed  in  these  Instruc- 
tions. 

The  object  of  an  index  is  to  indicate  the  place  in  a  book  or 
collection  of  books  in  which  particular  information  is  to  be  found. 
Such  an  index  is  perfect  in  proportion  as  it  is  concise  in  expres- 
sion, whilst  exhaustive  in  its  indication  of  every  important  topic 
of  the  subject  to  which  it  is  an  index. 

Applying  the  foregoing  nomenclature  and  the  foregoing 
principles  to  an  index  to  the  Statute  Law,  it  will  be  obvious  that 
such  an  index  differs  in  some  important  particulars  from  an 
index  to  an  ordinary  book. 

First,  it  is  not  an  index  to  a  book,  but  an  index  to  a  collection 
of  books. 
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Secondly,  the  volumes  of  the  Statute  Law  do  not  form  separate 
books  to  be  indexed,  but  contain,  as  it  were,  a  number  of  books 
or  statutes  which  require  in  a  greater  or  less  degree  to  be 
separately  indexed.  The  eifective  titles  then  of  an  index  to  the 
Statute  Law  may  be  considered  each  as  a  separate  index  to  a 
separate  book,  the  subject-matter  of  the  book  being  the  statute 
or  series  of  statutes  containing  the  enactments  relating  to  the 
subject-matter  covered  by  the  effective  title. 

Thirdly,  the  indexing  under  an  effective  title  the  subject-matter 
of  a  variety  of  statutes  involves  two  processes : — 

( I .)  The  arrangement  of  the  subject-matter,  and,  consequently, 
the  determination  of  the  meaning  of  the  statutes  to  be 
indexed;  and 

(2.)  The  finding  appropriate  referential  expressions  to  the 
matter  so  arranged. 

Of  these  processes,  the  first,  the  arrangement  in  effect  of  the 
book,  is  in  the  case  of  an  ordinary  book  performed  by  the 
author,  while  in  the  case  of  the  Statute  Law  it  must  be  performed 
by  the  index-maker,  wherever  the  subject  is  complicated.  In 
short,  where  an  eifective  title  deals  with  law  which  has  not  been 
scientifically  consolidated,  the  index-maker  assumes  in  a  great 
measure  the  character  of  a  writer,  and  must  investigate  the  sub- 
ject with  the  same  care,  and  distribute  the  matter  under  appro- 
priate heads  with  the  same  attention,  as  would  be  required  if  he 
were  composing  a  treatise  on  the  law  to  which  such  title  relates, 
or  were  the  draftsman  of  a  bill  consolidating  that  law. 

The  general  scheme  of  an  index  to  the  Statute  Book  is  to 
group  under  comparatively  few  effective  titles  the  whole  of  the 
Statute  Law,  and  to  refer  by  cross  titles  to  the  sub-divisions  of 
that  Statute  Law  as  found  under  the  proper  effective  titles. 

The  selection  and  limitation  of  the  particular  subject-matter  to 
be  indexed  under  a  particular  effective  title  is  a  matter  requiring 
careful  consideration.  As  a  rule,  subjects  which  have  usually 
been  grouped  together  in  the  same  Act  or  series  of  Acts  should 
be  arranged  under  the  same  effective  title.  For  example,  the 
enactments  found  in  the  Merchant  Shipping  Act,  1854,  and  its 
amending  Acts,  will  be  indexed  under  the  head  **  Merchant 
Shipping,'*  although  those  enactments  contain  provisions  which 
logically  would  not  find  a  place  under  that  title.  For  the  same 
cause,  provisions  falling  properly  under  the  heading  *'  Local 
Government"  have  been  directed  to  be  indexed  in  the  specimen 
index  under  "  Public  Health," 

The  reason  for  this  arrangement  is  that  practical  convenience 
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has  been  preferred  to  logical  or  scientific  accuracy,  and  the  fact 
that  certain  provisions  have  for  a  long"  time  formed  part  of  the 
same  Acts  or  series  of  Acts  is  sufficient  evidence,  for  the  present 
purposes  of  an  index,  that  such  provisions  have  a  practical 
although  they  may  not  have  a  logical  relation  to  each  other." 

On  the  other  hand,  the  index-maker  must  not  slavishly  adhere 
to  the  arrangement  of  any  particular  Act  or  series  of  Acts,  but 
must  look  on  the  whole  group  of  enactments  bearing  on  the 
same  subject  as  constituting  a  statute,  to  be  indexed  under  the 
same  title,  but  not  at  all  of  necessity  in  the  order  in  which  the 
provisions  may  be  found  in  the  Statute  Book. 

The  logical  imperfections  of  any  practical  arrangement  of  a 
large  subject-matter  under  an  effective  title  will  be  remedied  by 
a  careful  adaptation  of  cross  titles.  For  example,  under  the 
cross-heading  **  Local  Government "  may  be  found  a  reference 
to  the  provisions  on  that  subject  indexed  under  "  Public  Health." 

When  the  subject-matter  of  an  effective  title  is  determined, 
the  mode  of  expressing  that  title  is  to  be  considered.  The 
object  here  is  to  use  the  most  popular  title  which  will  designate 
the  subject-matter  referred  to.  Other  things  being  equal,  a  title 
-  consisting  of  a  noun  or  beginning  with  a  noun  substantive, 
should  be  preferred. 

The  cross-titles  will  refer  either  to  the  whole  of  an  effective 
title  or  to  specified  portions  of  the  enactments  found  under  that 
title.  The  function  of  these  cross-titles  is  sometimes,  as  before 
observed,  to  indicate  that  a  certain  subject-matter,  which  would 
naturally  be  indexed  under  the  cross- title  itself,  is  indexed  under 
some  heading  or  sub-divisions  of  a  particular  effective  title.  At 
other  times,  cross-titles  are  merely  synonyms  for  eflfective  titles, 
e.g., "  Health,''  for  **  Public  Health,"  and  so  forth.  The  same  sub- 
ject-matter will  sometimes  form  an  effective  title  of  itself,  and 
also  a  heading  or  sub-heading  under  another  effective  title,  e,g,, 
**  Highways'*  will  be  an  effective  title  of  itself,  while  it  will  also 
form  a  heading  or  sub-heading  under  **  Public  Health." 

In  such  a  case,  two  courses  are  open.  The  enactments  of  the 
Public  Health  Act  relating  to  highways  may  be  indexed  under 
•*  Highways,"  with  a  cross-reference  under  the  title  "  Public 
Health,"  or  vice  versa.    The  more  logical  course  certainly  is  to 

•  To  group  the  index  under  proper  effective  titles  would  in  effect  be  to  dis- 
tribute the  Statute  Law  into  the  complete  form  of  a  code.  Such  a  form  can 
only  be  reached  by  successive  stages  of  improvement  which  it  must  take  some 
years  to  complete 
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follow  the  law  rather  than  the  authority  that  administers  the 
law ;  in  other  words,  to  put  the  above  enactments  under  "  High- 
ways "  rather  than  under  **  Public  Health,"  and  where  the  same 
index-maker  has  both  titles  under  his  superintendence,  he  can 
use  his  discretion  in  the  matter.  It  will  be  found,  however,  that 
in  the  specimen  index  these  provisions,  being  included  in  the 
enactments  relating  to  Local  Government,  are  grouped  under 
**  Public  Health,"  and  it  is  intended  that  there  should  be  a  cross- 
reference  to  **  Public  Health  "  under  "  Highways."  The  reason 
for  adopting  this  mode  of  grouping  is,  as  has  been  stated  above, 
iirst,  the  desirability  of  adhering  to  the  practice  of  Parliament  in 
grouping  the  subject  together  in  the  same  Act,  and,  secondly, 
the  practical  difficulty  of  distributing  amongst  different  index- 
makers  legal  subject-matter  which  the  Legislature  has  placed 
in  the  same  Act  or  series  of  Acts.  Similar  observations  apply 
to  •'  Lighting  Streets,"  **  Public  Pleasure  Grounds,"  "  Markets," 
**  Slaughter-houses,"  and  other  similar  enactments  of  the  Public 
Health  Act. 

The  question  arises  here  as  to  the  repetition  of  matter  under 
two  or  more  titles,  e.g,,  under  **  Public  Health "  there  will  be 
found  a  reference  **  Definition  of  nuisances,  38  and  39  Vict,  0.55, 
s.  91."  Again,  under  the  title  of  **  Animals,"  there  will  be 
found  a  reference  **  Restrictions  on  keeping  so  as  to  be  injurious 
to  health,  38  and  39  Vict,  c.  55,  ss.  44,  47,  and  91."  Now  com- 
paring these  two  references,  it  will  be  found  that  the  latter  is 
partially  included  in  the  former.  The  repetition  is  made  de- 
signedly, because  if  it  were  not  made  it  would  be  necessary  to 
set  out  a  statement  under  the  *'  Public  Health  "  title,  "  Definition 
of  Nuisance,"  that  "Nuisance"  includes  animals  improperly 
kept,  and  then  to  place  under  the  title  "Animals,"  a  cross- 
reference  to  that  statement.  The  reason  for  not  introducing 
"  Animals  "  under  the  reference  to  '*  Nuisances  "  is,  that  animals 
improperly  kept  are  only  one  of  many  specified  nuisances,  all  of 
which  it  is  unnecessary  to  particularise,  and  further,  that  there 
are  provisions  relating  to  animals  so  kept  in  the  Public  Health 
Act  which  do  not  fall  under  the  heading  Nuisances. 

Such  cases  as  the  above  frequently  occur,  and  must  be  left  to 
the  discretion  of  the  index-maker.  Where  the  law  can  be  more 
concisely  and  clearly  explained  by  being  partially  distributed 
under  two  or  more  titles,  such  distribution  should  take  place,  and 
vice  versa.  The  end  to  be  borne  in  mind  is  what  course  will  ren- 
der most  aid  to  an  inquirer  in  search  after  a  particular  enact- 
ment ' 
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The  effective  title  will  be  followed  by  a  list  of  the  statutes,  the 
enactments  of  which  are  indexed  under  that  title.  The  statutes, 
as  shown  in  the  specimen  index,  **  Coroner,"  will  be  accompanied, 
wherever  possible,  by  a  slight  indication  of  the  distinctive 
characteristic  of  each  statute. 

The  subject-matter  of  an  effective  title  being"  thus  settled,  the 
next  step  is  to  arrange  the  contents  of  the  several  statutes  con- 
stituting that  subject-matter,  and  the  consideration  of  the  best 
mode  of  arrangement  leads  to  an  inquiry  into  the  structure  and 
component  parts  of  Acts  of  Parliament. 

In  a  complex  subject  such  as  that  of  Public  Health,  the  enact- 
ments admit  of  successive  siftings  or  classifications,  which,  if 
carried  into  effect  with  care  and.  patience,  reduce  the  matter  to 
such  a  form  as  will  greatly  facilitate  the  selection  of  headings 
and  sub-headings,  and  the  distribution  of  the  group  of  references 
under  their  respective  headings  and  sub-headings,  a  distribution 
on  which  the  excellence  of  an  index  greatly  depends.* 

The  first  operation  is  a  very  general  one.  It  consists  in  setting 
aside  by  itself  all  matter  extraneous  to  the  main  purport  of  the 
statute.  This  matter  comprises,  as  a  rule,  temporary  provisions, 
repeals,  general  savings,  and  particularly  local  or  other  excep- 
tional provisions. 

To  take  examples  from  the  Public  Health  Act.  The  temporary 
provisions  are  in  that  Act  rightly  placed  in  Part  X.  by  them- 
selves. Frequently,  however,  they  will  be  found  unskilfully 
mixed  up  with  the  permanent  provisions,  and  must  then  be  picked 
out  by  the  index-maker.  As  a  general  rule  temporary  provisions 
will  not  require  to  be  indexed  at  all. 

Similarly,  repeals  and  savings  appear  in  a  separate  part  in 
the  Public  Health  Act,  but  similar  observations  to  those  that 
have  been  made  with  respect  to  temporary  provisions  will  apply 
to  them  also. 

•  Frequently  the  subject-matter  of  a  law  is  simple  and  not  complex.  For 
instance,  "  Coroner  "  is  an  example  of  a  title  relating  solely  to  the  functions  of 
an  administrative  officer.  The  same  observations  would  apply  to  **  Sheriff"  as 
a  title.  Illustrations  of  Acts  declaring  the  law  alone  will  at  once  be  found  in 
almost  any  criminal  Act.  **  Municipal  Boroughs  "  may  be  considered  as  falling 
under  neither  of  the  above  categories,  or  may  be  classed  as  administrative 
bodies.  In  any  of  the  above  cases  the  rules  will  only  be  partially  applicable,  or 
not  be  applicable  at  all.  Before,  however,  dispensing  with  the  rules,  the  index- 
maker  should  be  certain  that  he  has  under  his  view  the  whole  subject-matter. 
Not  seldom  an  Act  which  appears  to  be  a  distinct  branch  of  law  forms  part 
only  of  a  general  head  of  law.  For  example,  an  Act  defining  the  procedure  for 
assessing  or  collecting  rates  is  part  only  of  the  general  law  of  rating,  and 
should  be  so  treated  in  the  Index. 
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Local  or  exceptional  provisions  raise  questions  of  greater 
difficulty,  and  must  be  left  a  good  deal  to  the  discretion  of  the 
index  maker. 

In  almost  every  legal  subject-matter  it  will  be  found  that 
certain  provisions  occur  which  do  not  readily  arrange  them- 
selves under  the  general  headings.  Their  exceptional  character 
sometimes  consists  in  their  being  local,  e.g,^  in  **  Coroner," 
**  Langbaurgh,"  is  a  local  provision;  in  "Public  Health," 
**  Oxford  and  Cambridge,"  form  exceptional  provisions.  Some- 
times it  consists  in  their  applying  to  special  districts,  e.g.^  "Port 
Sanitary  Authority"  under  ''Public  Health/*  or  to  a  special 
class,  as  **  Hop-pickers." 

At  other  times,  exceptional  provisions  refer  to  matters  more 
remotely  connected  with  the  rest  of  the  subject  than  the  bulk  of 
the  provisions.  A  fit  notice  of  such  provisions  is  extremely  im- 
portant, isasmuch  as  from  their  very  nature  they  form  a  class  of 
enactments  whi;;h  it  is  very  difficult  for  the  inquirer  to  find  out 
without  a  special  reference,  as  he  is  at  a  loss  where  to  look  for 
them.  If  necessary,  a  general  heading,  such  as  "  Miscellaneous,'* 
may  be  adopted. 

The  essential  point  is  that  the  existence  of  every  enactment 
which  does  not  naturally  group  itself  under  a  particular  class  of 
references  should  be  specifically  noticed. 

The  main  body  of  the  enactments  will.remain  to  be  disposed  of. 
Begin  by  dividing  them  into  two  general  classes: — (i)  Enact- 
ments declaring  the  law ;  (2)  Enactments  providing  for  the  Ad- 
ministration of  the  law.  Parts  III.  and  IV.  of  the  Public  Health 
Act  are  law  enactments,  while  Parts  II.,  V.,  VI.,  VII.,  VIII.,  IX. 
are  administrative  provisions,  or  enactments  auxiliary  to  ad- 
ministration. 

The  arrangement  of  these  provisions  in  the  index  should  so 
far  deviate  from  that  adopted  in  the  Public  Health  Act,  as  to 
provide  that  the  enactments  that  have  been  pointed  out  as  laying 
down  the  law  should  precede  the  whole  of  the  enactments  rela- 
ting to  administration. 

Part  II.  relating  to  districts  and  authorities,  would  thus  folloi^ 
Parts  III.  and  IV.* 

Two  great  groups,  (i)  the  law,  and  (2)  the  administration  of 
the  law,  will  now  have  been  arrived  at.  Let  us  take  these 
groups,  and  see  what  further  general  rules  can  be  applied. 

A  little  examination  will  show  that  the  enactments  divide  them- 

•  The  reason  for  this  arrangement  will  be  found  in  "  The  Instructions  for 
Draftsmen/'  issued  by  the  Parliamentary  Counsel. 
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selves  into  ordinary  and  supplemental  provisions.  The  ordinary 
provisions  are  such  enactments  as  are  in  all  cases  required  to 
carry  into  effect  the  material  objects  of  the  Act.  Supplemental 
provisions  are  framed  with  a  view  to  supply  vacancies  in  offices, 
defects  in  procedure,  or  to  declare  in  detail  the  mode  of  carrying" 
into  effect  legislative  acts,  the  principles  of  which  have  been 
previously  laid  down. 

Referring  to  the  Public  Health  Act,  in  the  law  group  the  main- 
tenance and  making  of  sewers  is  an  ordinary  provision,  the 
alteration  and  discontinuance  of  sewers  is  a  supplemental  pro- 
vision. The  best  examples,  however,  of  ordinary  and  supple- 
mental provisions  usually  occur  in  the  administrative  group. 
Taking  the  Public  Health  Act,  the  sections  in  Part  II.  constituting 
districts  and  authorities  are  ordinary  provisions,  the  sections  in 
Part  VIII.  altering  the  areas  of  districts  and  referring  to  the  for- 
mation of  united  districts  are  supplemental  provisions. 

A  still  better  example  is  found  in  the  Bankruptcy  Act,  1869. 
The  proceedings  in  bankruptcy  detailed  in  the  first  three  parts  of 
the  Act  are  ordinary  provisions,  as  they  are  the  enactments  laying 
down  the  precise  manner  in  which  the  proceedings  in  bankruptcy 
will  be  carried  on  if  the  creditors  appoint  a  trustee  and  committee 
of  inspection,  and  if  no  vacancy  occurs  either  in  the  office  of 
trustee  or  committeeman,  and  generally  if  every  step  be  taken  in 
due  time  and  in  a  legal  manner,  while  the  provisions  in  the  fourth 
part  of  the  Act  are  supplemental  provisions,  inasmuch  as  they 
declare  what  is  to  be  done  in  the  event  of  the  failure  of  any  link 
in  the  regular  chain  of  legal  action,  or  else  supply  working 
details  which  by  reason  of  their  raising  no  question  of  principle 
were  omitted  in  the  former  part  of  the  Act. 

The  arrangement  of  the  ordinary  and  supplemental  provisions, 
where  it  is  necessary  to  index  them  separately,  should  be  as 
follows  :  The  ordinary  should  precede  the  supplemental,  but  they 
should  not  be  arranged  in  separate  parts,  as  is  usually  done  in 
Acts  of  Parliament,  for  it  will  be  better  in  an  index  that  the 
supplemental  provisions  applicable  to  a  particular  matter  should 
immediately  follow  the  ordinary  provisions  relating  to  the  same 
matter. 

A  point  has  now  been  arrived  at  at  which  a  pause  may  be  made 
for  the  purpose  of  observing  the  effect  of  the  preceding  operations. 
The  framework  of  the  title  has  been  settled  to  a  considerable 
degree,  the  arrangement  being  as  follows  : — 
(i.)  Law: 
(2.)  Administration: 

33 
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(3.)  Exceptional  provisions : 

(4.)  Temporary  provisions,  saving's,  and  repeals. 

The  index-maker  must  now  turn  his  attention  to  selecting  the 
headings  and  sub-headings,  and  to  grouping  the  references  under 
those  headings  and  sub-headings. 

Looking,  with  a  view  to  sub-division,  at  the  large  group  of 
enactments  that,  in  the  Public  Health  Act,  will  range  themselves 
under  Law  and  Administration,  it  will  be  found  that  they  are 
capable  of  division  into  simple  enactments  and  complex  enactments. 

A  simple  enactment  is  one  in  which  the  principle  is  contained 
in  one  section.  A  complex  enactment  consists  of  two  classes  of 
enactments,  principal  enactments,  and  subordinate  enactments, 
of  which  the  principal  enactments  are  occupied  in  enunciating 
the  law,  the  subordinate  enactments  in  declaring  the  procedure 
by  which  the  law  is  to  be  carried  into  effect.  For  example,  in 
the  Public  Health  Act,  ss.  13-26  are  simple  enactments ;  ss.  27-34 
constitute  a  complex  enactment,  of  which  the  power  to  dispose 
of  the  sewage  is  the  principal  enactment,  the  subordinate  enact- 
ments being  those  which  declare  the  mode  of  disposing-  of  the 
sewage,  by  distributing-  it  over  land,  and  so  forth.  In  indexing, 
the  subordinate  enactments  will  not  usually  require  to  be  noticed 
separately,  but,  of  course,  where  they  are  so  noticed  they  will 
follow  the  principal  enactment. 

On  the  question  of  headings  and  sub-headings  a  very  wide 
discretion  must  be  left  to  the  index- maker.  As  a  general  rule 
the  headings  should  be  but  few,  and  should  be  very  comprehen- 
sive, it  being  borne  in  mind  that  nothing  is  so  likely  to  confuse 
an  inquirer  as  to  find  a  reference  under  a  heading  to  which  it 
does  not  belong,  while  even  if  the  heading  be  too  comprehensive 
the  only  result  is  that  a  little  more  trouble  is  given  the  inquirer 
in  finding  the  reference  which  he  seeks. 

The  same  observations  apply  to  the  sub-headings,  but  with 
less  force.  The  sub-headings,  where  used,  should  indicate  the 
important  divisions  in  the  subject-matter  of  the  heading  under 
which  they  are  found. 

The  references  will  in  general  consist  of  short  notices  of  the 
various  principal  enactments,  they  will  be  arranged  in  the  natural 
order  of  sequence  where  such  order  is  apparent,  and  in  other 
cases  according  to  the  order  of  time  or  of  importance,  or  in  such 
other  method  as  the  index-maker  may  think  most  appropriate. 

These  references  will,  in  a  complex  subject,  be  grouped  under 
separate  headings  and  sub-headings,  while  in  a  simple  subject 
such  a  division  will  frequently  be  unnecessary. 
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With  respect  to  the  number  and  particularity  of  the  references 
no  general  rule  can  be  laid  down.  The  difficulty  in  framing- 
references  consists  in  finding  generic  expressions  capable  of  in- 
cluding a  sufficient  number  of  enactments  without  being  too 
vague.  The  index- maker  must  judge  for  himself  how  far  he 
must  guide  the  inquirer  to  a  particular  enactment  by  a 'special 
reference,  having  regard  to  the  necessity  of  keeping  his  title 
within  moderate  compass,  and  in  some  degree  to  the  question 
whether  the  subject-matter  with  which  he  is  dealing  is  or  is  not 
of  such  general  interest  as  to  require  a  greater  or  less  degree 
of  minuteness  in  indexing. 

A  summary  of  the  foregoing  rules,  with  a  few  additional 
observations,  may  be  given  as  follows  : — 

1.  Title. 

(a.)  An  effective  title  must  generally  (subject  to  the  rule  of  pre- 
ferring the  popular  title)  begin  with  a  noun  substantive ; 
cross  titles  will  begin  with  a  noun  substantive  or  not, 
according  to  circumstances, 

2.  Enumeration  of  Statutes. 

(b.)  If  the  Statutes  are  numerous  they  will  be  arranged  in  a  double 
column,  see  "  Coroner J^ 

3.  Enactments  relating  to  Law. 

(c.)  These  enactments  will  be  grouped,  as  a  general  rule,  under 
heelings  and  sub-headings.  Principal  enactments  only, 
except  in  special  cases,  will  be  noticed  separately,  and  several 
principal  enactments,  whenever  the  index-maker  thinks  it 
cubisdble,  may  be  collected  in  one  reference. 
Ordinary  enactments  will  precede  supplemental  enactments. 
References  will  as  between  themselves  be  arranged  in  the  natural 
order  of  sequence  where  such  order  is  apparent,  and  in  other 
cases  according  to  the  order  of  time  or  of  importance,  or  in 
such  other  method  as  the  index-maker  may  think  most  appro- 
pricUe. 

4.  Enactments  relating  to  Administration  of  Law. 
(d.)  The  directions  in  (c.)  apply  here  also. 

With  respect  to  the  interior  arrangement,  so  to  speak,  of  the 
group,  the  simpler  or  lower  authority  will  precede  the  higher 
or  more  complex  authority,  e,g,,  in  the  Public  Health  Act 
**  sanitary  authority  *'  will  precede  the  Local  Government 
Board;  in  legal  proceedings  the  court  of  first  instance  comes 
before  the  Court  of  Appeal,  and  so  forth. 

33—2 
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5.  Local,  special,  or  exceptional  provisions. 

(e.)  The  above  expression,  or  some  part  of  it,  will  usually  form 
a  heading  in  the  index  of  a  complex  subject-matter.  The 
references  will  he  arranged  accordiftg  to  (c.) 

6.  Temporary  provisions ;  Repeals ;  Savings. 

(f.)  Usually  the  above-mentioned  provisions  will  not  require  to  he 
indexed;  when  they  do  so  require,  one  or  more  of  the  above 
expressions  will  form  the  heading. 

With  respect  to  the  composition  of  the  index,  references  should 
whenever  practicable  be  expressed  by  substantives  or  participles 
used  as  substantives. 

The  above  rules  can  only  be  considered  as  general  instruc- 
tions, admitting  of  many  exceptions.  It  must,  however,  not  be 
forgotten  that  uniformity  in  the  framework  of  an  index  is  of 
great  importance,  as  it  enables  the  inquirer  to  look  at  once  for 
the  proper  heading  under  which  he  will  probably  find  the  infor- 
mation of  which  he  is  in  search. 

There  remains  to  be  noticed  an  entirely  distinct  class  of  effec- 
tive titles,  which  may  be  called  collective  titles.  The  object  of 
such  titles  is  to  enable  an  inquirer  to  find  under  one  title  a 
number  of  independent  facts  collected  from  various  statutes. 
For  example,  ** districts*'  may  possibly  be  selected  as  a  collec- 
tive title.  Under  such  a  title  will  be  ranged  "  ecclesiastical 
districts,"  ''highway  districts,"  "sanitary  districts,"  and  so 
forth,  with  a  reference  to  the  Acts  establishing  such  districts. 
The  best  arrangement  here  will  be  alphabetical,  and  the  preced- 
ing rules  as  to  the  logical  order  of  the  enactments  have  no  place. 
The  object  of  such  lists  is  to  enable  persons  employed  in  Govern- 
ment offices,  or  in  other  official  occupations,  to  perceive  at  a 
glance  the  statutes  under  which  certain  duties  arise.  The  perfec- 
tion of  an  index,  so  far  as  the  collective  titles  are  concerned, 
consists  in  the  exhaustiveness  of  the  enumeration  of  the  particulars 
and  the  accuracy  with  which  such  particulars  are  associated  with 
the  enactments  relating  to  them. 

Collective  titles  will  only  be  inserted  in  pursuance  of  special 
instructions. 

A  few  words  as  to  the  mode  of  proceeding  of  a  draftsman  who 
undertakes  to  make  an  index  to  any  legal  subject-matter.  His 
first  step  should  be  to  make  a  list  of  all  the  statutes  bearing  on 
the  subject ;  his  second,  to  read  the  statutes  through  from  be- 
ginning to  end  (striking  out  the  repealed  provisions  as  he  pro- 
ceeds), and  by  so  doing,  with  the  assistance,  where  required,  of 
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text-books,  to  acquaint  himself  thoroughly  with  the  whole  of  the 
statute  law  relating-  to  the  title  of  law  on  which  he  is  occupied. 
A  complete  knowledge  of  the  whole  law  is  required  before  he 
begins  to  make  the  index,  for  until  he  can  look  down  on  the  entire 
field  of  law  before  him,  he  cannot  possibly  judge  of  the  proper 
arrangement  of  the  headings,  or  of  the  relative  importance  of 
the  various  provisions. 

When  he  has  thus  mastered  the  subject,  he  will  construct  his 
framework  by  selecting  a  title,  and  grouping  under  it  the  various 
headings.  He  will  then  proceed  to  work  on  the  detailed  re- 
ferences. 

Having  thus  completed  the  work  on  his  own  plan,  he  will  look 
through  the  general  indices  to  the  statutes  to  be  found  in  the 
various  editions  and  abridgements,  and  in  the  Index  prepared 
under  the  direction  of  the  House  of  Lords,  with  the  view  of  ascer- 
taining that  he  has  omitted  no  particulars  which  ought  to  be 
introduced,  but  he  will  avoid  consulting  existing  indices  before 
beginning  his  work,  except  for  the  purpose  of  collecting  his 
materials,  as  such  indices  are  more  likely  to  mislead  than  to 
assist  in  his  arrangement  of  the  subject-matter. 

If  he  wish  to  look  for  precedents  of  arrangement,  a  good  text 
book  will  generally  supply  the  best  material  for  reflection,  but  he 
must  always  bear  in  mind  his  obligation  to  conform  to  the  rules 
above  laid  down  for  his  guidance,  so  far  as  such  rules  are 
applicable,  as  the  securing  uniformity  in  the  general  arrange- 
ment of  the  headings  by  obedience  to  rules  is  of  far  more  im- 
portance than  the  securing  even  a  better  arrangement  of  particular 
headings  by  disobedience  to  rules. 

In  conclusion,  let  no  man  imagine  that  the  construction  of  an 
index  to  the  Statute  Law  is  a  mere  piece  of  mechanical  drudgery, 
unworthy  of  the  energy  and  ability  of  an  accomplished  lawyer. 
Next  to  codification,  the  most  difficult  task  that  can  be  accom- 
plished is  to  prepare  a  detailed  plan  for  a  code,  as  distinct  from 
the  easy  task  of  devising  a  theoretical  system  of  codification. 
Now  the  preparation  of  an  index,  such  as  has  been  suggested  in 
the  above  instructions,  is  the  preparation  of  a  detailed  plan  for  a 
code.  Each  effective  title  is,  in  effect,  a  plan  for  the  codification  of  the 
legal  subject-matter  grouped  under  that  title,  and  the  whole  index,  if 
completed,  would  be  a  summary  of  a-  code  arranged  in  alphabeti- 
cal order. 
9th  June,  1877.  Henry  Thring. 

\_.:r.^  An  Appendix  containing  minor  details  for  the  guidance  of  the 
draftsmen  is  omitted  here."] 
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SPECIMEN    INDEX    TO    THE     STATUTE    LAW. 


COBONES.    ME.   C.  8.  MAINE. 


This  Specimen  does  not  extend  to  Acts  which  relate  only  to  Ireland. 


CORONER: 
8  Edw.  1.  c.  9.  (Penalty). 
8  Edw.  1.  c.  10.  (Qaalifioation). 
4  Edw.  1.  (Off.  Cor.)  (Inquest). 
25  Edw.  1.  (Mag.  Car.)  o.  17.  (Pleas 

of  the  Crown). 
28  Edw.  1.  (Art.  Rep.  Car.)  c.  8.« 
(Verge). 

14  Edw.  3.  Stat.  1.  c.  8.  (Qnalifica- 
tlon). 

28  Edw.  8.  c.  6.  (Election). 

15  Rich.  2.  c.  3.  ( Admiralty). 

3  Hen.  7.  c.  2.f  (Inquest). 
1  Hen.  8.  c.  7.  (Fees). 

27  Hen.    8.  c.  24.  s.   10.    (Royal 

Household). 
83  Hen.  8.  c.  12.  (Royal  Household). 
25  Geo.  2.  c.  29.  (Fees  and  Re. 

moval).  (E). 
38  Geo.  3.  c.  52.  s.  4.  (County  of  a 

City).  (E). 
51  Geo.  3.  c.  86.  ss.  6.10.  (Cinque 

Ports). 

4  Geo.  4.  c.  62.  (Felo  de  se).  (E). 

6  Geo.  4.  c.  60.  ss.  62-53.  (Jury). 
(E). 

7  Geo.  4.  c.  64.  ss.  4-6.  (Procedure). 

5  &  6  Will.  4.  o.  76.   ss.  62-64. 
(Borough).  (E). 

6  &  7  WiU.  4.  c.87.  s.  16.  (Ely). 

6  4  7.  WiU.  4.  c.  89.  (Medical  Wit- 

nesses).  (E.  I.) 
6  &  7  Will.  4.  c.  105.  s.  6.  (Deputy). 

(E). 


7  WiU.  4.  &  1.  Vict.  c.64.  (Durham). 
7  WiU.  4.  &  1  Vict.  c.  68.  (Expenses). 

(E). 
6  &  7  Vict.  c.  12.  (Inquest).     (E). 

6  &  7  Vict   c.  83.  (Deputy  and  In- 
quisition). (E). 

7  &  8  Vict.  c.  92.  (County  Districts 
and  Election).  (E). 

8  &  9  Vict.  c.  18.  ss.  39,  40.  (Lands 
Clauses).  (E.I.) 

16  &  17  Vict.  c.  96.  s.  19.  (Hospital). 
22  Vict.  c.  33.  (Procedure).  (E). 

22  &  23  Vict.  c.  21.  s.  40.  (Recogni. 
sauces).  (E). 

23  &  24    Vict.    c.   116.    (County. 
Amendment  of  Law).     (K). 

28  &  29  Vict,  c  126  s.  48.  (Prison). 

(E). 
31  &  32  Vict.  c.  24.  s.  ;5.  (Capital 

Punishment). 

34  &  35  Vict.  c.  78.  s.  8.  (Assessor). 

35  &  36  Vict.  c.  76.  s.  50.  (Coal 
Mines). 

35  &  36  Vict.  6.  77.  s.  22.  (MetalK. 
ferous  Mines). 

36  &  37  Vict.  c.  76.  s.  6.  (Railway). 
36  &  37  Vict.  c.  81.  (Langbaurgh). 
87  &  38  Vict.  c.  88.  ss.  16-18,  20. 

(Registration.     Burial).     (E). 
38  &  39  Vict.  c.  17.  s.  65.  (Ex. 

plosives). 
38  &  39  Vict.  c.  56.  a.  143.  (PubKc 

Health).     (E). 


(1.)  Office.         (2.)  Inquest.         (3.)  Local  and  Special. 


(1.)  Office  : 
(a.)   Cov/nty : 

Qualification 
Election : 

Electors 
Procedure 


Deputy       

Districts,  division  of  county  into 
„          jurisdiction  in  ... 
„          residence  in 
Detached  parts  of  counties  and  powers  of 
coroner  for         • 


3  Ed.  1.  c.  10.    14  Edw.  3.  stat.  1.  o.  8. 


C  28  Edw.  8  c  6. 

^7&8Vict.  c.928.9. 

C  7  4  8  Vict.  c.  92.  ss.  9-16. 
(.23  A  24  Vict.  c.  116.  ss.  12. 

6  &  7  Vict.  c.  83.  8. 1. 

7  &  8  Vict.  c.  92.  ss.  1-7. 
..  7  A  8  Vict.  o.  92.  ss.  19,  20. 
7  &  8  Vict.  c.  92.  8, 6. 

(  6  &  7  Vict.  0. 12. 8. 2. 

i7&8Victc.92.s.8 


•    Stat.  3.  in  Ruffhead. 


t  Second  para,  of  c.  1.  in  RufEhead. 
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(b.)  Borough: 

Qualification,  appointment,  and  general]  5  &  e  Will  4  c  76  as  62-4 

provisionB ) 

Jurisdiction  of  county  coroner  in  ...     b&6  Will.  4.  o.  76.  ss.  62.4. 

Deputy       6  A  7  Will.  4.  0. 105.  8.  6. 

Annual  return  to  Secretary  of  State     ...        5  &  6  Will.  4.  c.  76.  0.  68. 

•   (c.)  Miscellaneous : 

Compelling  to  bold  inqueet        23  &  24  Tiot.  0. 116  0.  5. 

Removal  by  court  on  conviction 25  Geo.  2.  c.  29.  s.  6. 

„      by  Lord  Chancellor      23  &  24  Vict.  c.  116  a.  6. 

Not  to  hold  pleas  of  the  Crown 25  Edw.  1.  c.  17. 

Sheriff,  counter  rolls  with  3  Edw.  1.  c.  10. 

„      pay  when  acting  for       7  &S  Yict.  c.  92.  s.  22. 

„     disputed  compensation  where,  ]     3^9  y.^^  ^  ^g  ^  3^  ^ 
interestea  ...         ...         ...         ) 

Concealment  of  felony  by  coroner         3  Edw.  1.  c.  9. 

Acting  as  attorney  in  prosecution  forbidden       7  &  8  Yict.  c.  92.  s.  18. 
Non^tteE dance  of  juror  on  execution  of  writ  ]     g  q      4  o  50  0  53 
of  enquiry  ...         ...         ...         ...         } 

(2.)  Inquest: 

(a.)  Holding  of,  and  matterd  to  be  inquired  into  4  Edw.  1.    3  Hen.  7.  c.  2.* 
By  Coroner  only,  within  whose  jurisdiction  ")  ^  -  „  ^r-^s,       ia       •» 

body  lies  dead ...  )  ^  *  ^  ^^°*-  ^-  ^2.  s.  1. 

On  death  in  prison           28  &  29  Vict,  c  126.  s.  48. 

„        by  execution  in  prison            ...  31  &  32  Yict.  c.  24.  s.  5. 

„        from  accident  in  coal  mine    ...  35  &  36  Yict.  c.  76.  s.  50. 

„       in  metalliferous  mine 85  &  36  Yict.  c.  79.  s.  22. 

„        connected  with  explosives      ...  38  &  39  Yict.  c.  17.  s.  65. 

"       '^  S^  t^r""'.  "'}         1«  *  "  Vict.  c.  96.  B.  19. 
(5.)  Procedure: 

Jury  :    Choice  of        4  Edw.  1.    6  Geo.  4.  c.  50.  s.  52. 

Attendance  of  7  4  8  Yict.  c.  92.  s.  17. 

Inquisition ^         4  Edw.  1.    3Hen.  7.  c.  2. 

Return  of       7  Geo.  4.  c.  64.  ss.  4-6. 

„        in  county  of  a  city  or  franchise       38  Geo.  3.  c.  52.  s.  4. 
Quashing  of,  for  technical  defects  and|    g  ^  ^  y.^^  ^  gg  ^  ^ 
amendments  of ...         ...         ...         ) 

As  to  evidence,  recognisances 7  Geo.  4.  c.  64.  s.  4. 

Admission  to  bail  of   person  charged  with  >  09  ir*  <■        qq         10 

manslaughter )  ^^  ^*^''  °-  ^^'  ^'  ^*  ^' 

Forfeited  recognisances 22  &  23  Yict.  c.  21.  s.  40. 

Assessor  in  railway  cases 34  &  35  Yict.  c.  78.  0.  8. 

Right  of  person  indicted  to  have  copies  of  ")  00  v  *       oo       q 

J ^'1.:^^  .  *^   V  ICt.  C.  OO.  8.  tl. 

deposition  ...         ...         ...         ...  ) 

Post-mortem  examination  6&7  Will.  4.  c.  89. 

„  removal  of  corpse  for    38  &  39  Yict.  c.  55.  s.  148. 

Burial,  Certificate  to  be  sent  to  registrar,  ]  37  ^  33  yict.  c.  88.  ss.  16, 17. 
and  order  for     ...         ...         ...         ,,. )  ' 

„        Where  verdict  of  felo  de  se       4  Geo.  4.  c.  52. 

(c.)   Witnesses: 

Compelling  attendance  of  7  &  8  Yict.  c.  92. 

Medical : 

Attendance,  fees,  and  general  provisions ...      6  &  7  Will.  4.  c.  89. 

Payment  of  fees       7  Will.  4.  &  1  Yict.  c.  68.  s.  2. 

Recognisance  to  appear  at  assizes  and  give^  ^  Opo  4  o  64   ««  4.  6 
evidence  or  prosecute )  ^  ^^^'  *'  ^'  ^'  ^'  ^'^' 

•  Stat.  8.  in  Ruff  head. 
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(d.)  Expenses: 

(  6  4  6  Will.  4.  c.  76.  s.  62. 

Payment  of,  of  inquest ^7  Will.  4  &  1  Vict.  c.  68.  ss.  1, 2. 

t  28  A  24  Vict.  o.  116.  b.  4. 

„        in  county  when  no  iDqnest  is  taken  7  &  8  Yict.  c.  92.  s.  21. 

(  3  Edw.  1.  o.  10.    5  4  6  Will.  4.  c.  76.  b.  61. 

Fees  of  coroner        ]  8  Hen.  7.  c.  2.,  7  Will.  4.  &  1  Vict,  c  68.  bb.  1, 3. 

(  lHen.8.  c.  7.    23  &  24  Vict.  c.  116.  b.  3. 

„  „        when  acting  for  sheriff  7  &  8  Vict.  c.  92.  b.  22. 

„  „        for  taking  bail  5J2  Vict.  c.  33. 

Payment  in  county  by  saJary      23  &  24  Vict.  c.  116.  a.  4. 

Aooonnt8.andftmdfor  payment  { ^  ^"zAtiViof 'ofiw:  Jl l* 

(3.)  Local  and  Special: 

Admiralty  15  Eioh.  2.  c  3.    6  &  7  Vict.  o.  12. 

Chester       23  &  24  Vict.  c.  116.  b.  7. 

Cinqae  Ports  ...61  Geo.  3.  c.  36.  ss.  6-10.     7  &  8  Vict.  c.  92.  8.  26. 

Darham       7  Will.  4.  &  1  Vict.  o.  64. 

Ely,  Isle  of 6  &  7  Will.  4.  c.  87.  s.  16. 

Laugbaurgh,  Wapentake  of        86  &  37  Vict.  c.  81. 

Lincoln  and  York 7  A  8  Vict.  c.  92.  s.  28. 

London  and  Southwark    ...     25  Geo.  2.  o.  29.    7  &  8  Vict.  c.  92.  s.  25. 

Royal  Household 27  Hen.  8.  c.  24.  s.  10.     38  Hen.  8.  c.  12. 

Verge  28  Ed.  I.e.  3.* 

Coroners   of    Admiralty,   Boyal  Household,  ^ 

Verge,  Cinque  Ports,  London  and  South-  (  25  Geo.  2.  c.  29. 

wark,  and  certain  Boroughs  and  Franchises  C  7  &  8  Vict.  c.  92.  s.  25. 

(Fees)        ) 

Ceoss  Titles. 


A. 

Admiralty,  Coroner.    See  Coroneb  (8.) 

Assessor,  at  Coroner's  inquest.    See  Coroner  (2.)  (b.) 

B. 

Beakesbournk  and  Grange,  Coroner  for.     See  Coroner  (3.),  Cinque  Porta. 

Borough,  Coroner.    See  Coroner  (1.)  (6.) 

Brightlingsea,  Coroner  for.    See  Coroner  (3.),  Cinque  Ports. 

Burial,  Coroner's  order  for.     See  Coroner  (2.)  (6.) 

C. 

Chester,  Coroner  for.     See  Coroner  (8.) 

Cinque  Ports,  Jurisdiction  of  Coroner  for  certain.    See  Coroner  (8.) 

D. 

Districts,  Coroners*.    See  Coroner  (1.)  (a.) 
Durham,  Coroners  of.    See  Coroner  (3.) 

E. 
Ely,  Isle  of.  Coroner  for.    See  Coroner  for  (3.) 

Explosives,  Coroner's  inquest  on  death  from  accidents  connected  with.    See 
Coroner  (2.)  (a.) 

L 
Inquest.    See  Coroner  (2.) 

J. 
Jury,  Coroner's.     See  Coroner  (2.)  (b.) 

*  Second  para,  of  c.  1.  in  Buff  head. 
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L. 
Laxobaurgh,  Coroner  for  Wapentake  of.     See  Cobonsr  (8.) 
Lincoln,  Coroner  for.    See  Coroner  (3.) 
London,  Coroners  for.    See  Coroner  (3.) 
Lunatic,  Inquest  on  the  death  of.    See  Coroneb  (2.)  (a.) 

M. 
Minis,  Coroner^s  inqnest  on  deaths  from  aooidents  in.    See  Coroner  (2.)  (a.) 

P. 
Prison,  Coroner's  inquest  on  person  dying  or  executed  in.  See  Coroner  (2.)  (a.) 

B. 
BoTAL  Household,  Coroner  of.    See  Coroner  (3.) 

S. 
Sheriff,  Substitution  of  Coroner  for.     See  Coroner  (1.)  (c.) 
SouTHWARK,  Coroner  for.    See  Coroner  (3.) 

V. 
Verge,  Coroner  of.    See  Coroner  (3.) 

W. 
Witnesses  at  Coroner's  inquest.    See  Coroner  (2.)  (c.) 

Y. 
York,  Coroner  for.    See  Coroner  (8.) 


SPECIMEN   INDEX   TO   THE    STATUTE   LAW. 

public  HEALTH.      MR.   O.  A.   B.  FITZ6EBALD. 

This  Specimen  does  not  extend  to  Acts  which  relate  pnly  to  the  Metropolis  or  to 
Scotland  or  Ireland. 
PUBLIC    HEALTH: 


6  Geo.  4.  c.  78.  (Quarantine). 
17  &  18  Vic.  c.  94. 
38  &  39  Vict.  c.  56.  PubHo  Health 
Act,  1875,  (B.). 


39  &  40  Vict.  c.  75.  (Eivers  Pollu- 
tion). 
39  & 40  Vict.  c.  36.  s.  234  (Customs). 


(I.^  Sanitary  Powers  and  Duties. 
(II.)  Sanitary  Districts  and  Au- 

thorities. 
(III.)  Special  Powers    of  Urban 
Sanitary  Authorities. 


(IV.)  Powers  op   Local  Govern. 

MENT  Board. 
(V.)  Quarantine. 
(VI.)  Local  and  Special. 


{I.)  Sanitary  Powers  and  Duties  ; 

(a.)  Sewage,  privies,  scavenging,  nuisances : 

I'rovision  and  regulation  of  sewers  1       ^  ^gg  y.^  ^  55  ^  jgge. 
and  drains  ...         ...         ...   ) 

Use  of  sewers  by  manufacturers 39  &  40  Vict.  c.  75.  s.  7. 

Disposal  of  sewage  38  &  39  Vict.  o.  55.  ss.  27-31. 

Sewage  works  without  district  88  &  39  Vict.  c.  55.  ss.  16,  28,  32-34., 
Enforcement  of  privy  accommodation  ...  38  &  39  Vict.  c.  55.  ss.  35-41. 
Publio  necessaries  in  urban  districts     ...        38  &  39  Vict.  c.  55.  s.  39. 

Cleansing  streets  and  houses      38  &  39  Vict.  c.  55.  ss.  42^7. 

Cleansing  ditches  and  removal  of  manure  38  &  39  Vict.  c.  55.  ss.  48-50. 

Definition  of  nuisances 38  &  39  Vict.  o.  55.  s.  91. 

Procedure  for  abatement  of  nuisances  38  &  39  Vict.  o.  55.  ss.  92-109. 
Jurisdiction  as  to  nuisance  on  ships  ...  38  &  39  Vict.  c.  55.  B.  110. 
Proceedings  in  case  of  joint  nuisance  ...  38  &  39  Vict.  o.  55.  s.  255. 
Offensive  trades  in  urban  districts  38  &  39  Vict.  c.  55.  ss.  112-115. 
Seizure  of  unsound  food  exposed  for  sale    38  <&  39  Vict.  c.  55.  as.  116-119. 


Digitized  by 


Google 


5o8 


A   NEW  INDEX  TO  THE   STATUTE   LAW: 


(6.)  Water: 

Powers  for  lopi^y  of  water        88  &  39  Yiot.  c  65.  ss.  51-67. 

P«ii«f ;««  r.9  .t**.-^  «•  -^11  C  88  A  89  Vict,  c  66.  88.  68-70 ; 

Pollution  of  stream  or  weU       ...         ^         89  A  40  Vict  c.  75. 

(c.)  Cellar  dAaelUngs  wnd  lodging^houte* : 

Oocapation  of  cellar  dwellings 88  A  89  Vict.  o.  55,  ss.  71-75. 

Common  lodg^g-honses  88  &  89  Vict,  c  65.  ss.  76-89. 

Honses  (not  common  lodging-honses)  let  ^      ^^^^  ^ .^  ^  ^  ^  ^ 
m  lodgiDgs        ...         ...         ...         ... ) 

(d.)  Infectious  disease,  Tiospitals,  mortuaries : 

Provisions  against  infection  generally    88  &  89  Vict.  c.  55.  ss.  120-130. 

^(Sn^h^i^^  '^^"^^^^  ^  }  88  A  39  Vict.  c.  65.  ss.  80,  84, 86,  90. 

Prevention  of  epidemic  diseases  38  &  89  Vict.  c.  55.  ss.  134.140. 

Providing  hospital  and  medicine  88  <Sb  39  Vict.  c.  65.  ss.  181.133. 

Bemoval  of  infected  persons  to  hospital    88  A  89  Vict.  c.  55.  ss.  123-125. 

Providing  mortnaries  and  places  for  ^  38  A  89  Vict.  c.  55.  ss.  141-143. 
post-mortem  examinations         ...  >  "*'**"«'  »  *"»'•  ^'  *'*'•  ""•  *'*    ^ 

(II.)  Sanitary  Districts  and  Authoritiis  : 
(a.)  Constitution  and  general  provisions : 

Constitntion  of  districts  and  anthorities       88  A  89  Vict.  c.  56.  ss.  5-9. 
Incorporation  of  local  boards  and  improye- ")    og  ^  go  Vct.  o  65  s  7 

ment  commissioners         ...         ...         ... ) 

Election  of  members  of  local  boards    88  A  39  ^ct.  c.  65.  s.  8,  Sch.  11. 

Change  of  name  of  local  board 88  A  89  Vict.  o.  56.  s.  311. 

Election  of  certain  improvement  com-  "^    33  ^  3^  y^^^  ^  55  ^  ^y^ 

missioners  ...         ...         ...         ... ) 

Powers  and  duties  of  nrbEui  anthorities  88  A  39  Vict.  c.  66.  s.  10. 

Powers  and  duties  of  rural  authorities...         38  A  39  Vict,  c  66.  s.  11. 
Vesting  of  property  in  authorities       ...         38  A  39  Vict.  c.  66.  s.  12. 

Dissolution  and  alteration  of  districts  ]  33  4  89  Vict.  c.  55.  ss.  270-276. 
and  formation  of  new  distncs  j  •"^  «-   •^  » ^^^' ".  »».  w.  ^«  v  «f 

Combination  for  prevention  of  epidemics      88  A  39  Vict,  c  65,  s.  139. 
„  „    execution  of  works     ...       38  A  39  Vict.  c.  66.  s.  285. 

„    appointing  medical  officer^  gg  ^  3^^^^  ^  ^g  ^  ^ 
of  healtn      ...         ...      ) 

Union  of  districts  under  joint  board  38  A  39  Vict.  c.  55.  ss.  279-284, 292. 
Formation  of  special  drainage  district  38  A  39  Vict.  c.  56.  s.  277. 

Settlement  of  boundaries  of  certain  districts  38  A  39  Vict.  o.  65.  s.  278.. 

'^'^dZJl^'"'  °!!"^~  f  "^"^  j  38  4  39  Viot. c.  65.  ». 810. 822. 
Proceedings  m  case  of  lapse  <rf  local  j  38  4  39  Vict.  0.  55.  Sch.  H.  (2). 

Contracts  by  anthorities        88  4  39  Vict.  c.  65.  ss.  173-174. 

Purchase  of  lands  and  power  to  let  lands  38  4  89  Yict.  0. 55.  ss.  175-178. 
Arbritration  in  dispntee        38  4  89  Yiot.  c.  65.  ss.  179.181. 

"^hfiCf™*"°°'  ""^  "^^""'^  ]  88,4  89  Vict.  c.  66.  ss.  182-188. 

Of  byelaws     ...         ...         ...  )       ' 

^Toffi'S??*'  ^!!^'^'  ^'^'^*^;  ]  88  *  8»  Vio*-  o-  ^'  "•  1^-1^.  286. 

Audit  of  accounts  of  officers 38  A  39  Vict.  o.  55.  s.  250. 

Offices,  meetings,  and  proceedings  of  )  33  &  39  vict.  o.  55.  ss.  197-206, 
authorities,  committees,  and  annual  {         0!^  t  /^  \ 
report  ...         ...         ...         ...  )  *  •  \  •} 

Power  to  enter  premises  for  purposes  of  Act  38  A  89  Vict.  c.  65.  s.  305. 

Compensation  for  damage  by  authorities      38  A  39  Vict.  o.  66.  s.  306. 

Injury  to  property  of  authorities  38  A  39  Vict.  c.  55.  ss.  149,  307. 

Obstructing  execution  of  Act     38  A  39  Vict.  c.  66.  s.  306. 

Proceedings  under  local  Acts      88  A  89  Vict  c  66.  s.  340. 

Provisions  substituted  for  repealed  enact.  ^  30  *  39  yj^  «  55  «.  313» 
ments      ...         ...         ...         ...         ...     ^ 
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38  &  39  Vict.  0.  55.  8.  244. 


88  &  39  Vict.  0.  55.  ss.  251-269. 


(h.)  Rating  and  horrotoing  powers : 

Expenses  and  rates  in  nrban  districts   88  &  39  Viot.  c.  55.  ss.  207-228. 
,,  „       in  rural  districts     38  &  39  Yiot.  c.  55.  ss.  229-232. 

Expenses  of  joint  board 38  &  89  Yiot.  c.  55.  ss.  283-4, 292. 

Borrowing,  and  mortgaging  rates  88  &  89  Vict.  c.  55.  ss.  233-241. 

Loans  by  Public  Works  Loan  Com-   "i  33  &  39  yiot.  c.  55.  ss.  24^-243. 

missioners         ...         ...         ...      ) 

Borrowing  by  joint  boards  and  certain  *( 

other  anthorities  > 

Audit  of  accounts  of  authorities        ...  88  &  39  Yiot.  c.  55.  ss.  245-250. 

Private  improvement  rates  38  &  39  Vict.  c.  55.  ss.  213-215,  268. 

(c.)  Legal  proceedings  : 

Recovery  of   penalties  and  rates, 

and  of   expenses   from  owners, 

proceedings  against  local  autho- 

rities,  notices,  and  appeal 

(III.)  Special  Powers  of  Urban  Sanitary  Authoritibs  : 
Management  of  highways,  power  to  "^ 

adopt  and  maintain  bridges  and  ^  88  &  39  Yict.  c.  55.  ss.  144-148. 

turnpike  roads    * j 

Costs  of  repair  of  highways  38  &  39  Yict.  c.  55.  s.  216. 

""I^l^l  ^1^^^LT^*' '"'  }  8«  *  «»  ^'«^-  «•  56-  -  26. 149-160. 
Lighting  streets  and  supplying  gas        38  &  39  Yict.  c.  55.  ss.  161-163. 

Providing  and  reg^ulating  markets, ") 

weighing  places,  and  slaughter-  >  38  &  39  Yict.  c.  55.  ss.  166-170. 

houses        J 

Police  regulations  as  to  street  obstruction,  *) 

fires,  places  of  public  resort,  hackney  >  38  &  39  Yict.  c.  55.  s.  171. 

carriages,  and  public  bathing    j 

Byelaws  for  Ucensing  horses,  boate,  Ac,  ]  33  &  39  yict.  c.  55.  s.  172. 

for  nire       ...         ...         ...         ...         y 

Powers  or  Local  Government  Board  : 

Medical  officers  of  health  and  other  officers  38  &  39  Yict.  c.  55.  s.  191. 
Powers  on  appeal  from  sanitary  authority  38  &  39  Yict.  c.  55.  s.  268. 
Powers  of  inspectors        ...  38  <&  39  Yict.  c.  55.  ss.  293-296,  205. 

Provisional  orders 38  &  39  Yict.  c.  55.  ss.  297-298. 

Powers  on  default  of  sanitary  authority  38  &  39  Yict.  c.  55.  ss.  299-302 
®^*?fJ^l?.*  J'  differences  between  |  33  &  39  yict.  c.  55.  ss.  304,  278. 


(lY.) 


authorities 
Alteration  of  local  Acts 


..      38  &  39  Yict.  c.  55.  s.  303. 

f  6  Geo.  4.  c.  78 ;  88  A  39  Yict. 
c.  65.  Sch.  Y.,  part  IIL;  39 
[      &  40  Yict.  c.  36.  s.  234. 
...       17  ifc  18  Yict.  c.  94. 


(Y.)  Quarantine: 

Regulations  respecting    

Expenses  of  

(VI.)  Local  and  Special: 

Inv^ing  rural  authority  with  powers  of  )  gg  ^  3^  ^.^  ^  gg  ^  2^^ 
urban  authority...         ...         ...         ... ) 

^°^^lu^^''""!!.  ^'*)  88  *  '»  ^»'^-  «•  ^-  «•  287-292.  244. 
Byelaws  as  to  lodging  of  hop-pickers    ...    38  &  89  Vict.  c.  66.  s.  814. 
Water  supply  in  Oxford  and  Cambridge  ^     gg  ^  gg  yj^,.  ^  55  ,  gy 
Universities       ...         ...         ...         ... ) 

Hain  sewerage  and  joint  sewerage  boards  38  &  39  Yict.  c.  55.  s.  323. 
Certain  local  boards  88  <Sb  39  Yict.  c.  55.  s.  339,  Sch.  II.,  rules  71,  72. 
Oxford  local  board         ...  88  k  39. Yict.  o.  55.  s.  842,  Sch.  II.,  rule  75. 
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Boroughs  of  Oxford,  Cambridge^  Bland.  '\ 

ford,  Calne,  Wenlock,  Folkestone,  and  f       oo  jl  oo  v^  ^  rr  .  a 

Newport  (Isle  of  Wight),  not  borooghs  C        ^8  &  89  Yict.  c.  &5.  s. «. 

for  purposes  of  Act      J 

Sewage  powers  of  ooUeg^te  bodies  and 

public  departments       38  &  39  Yict.  c.  55.  8.835. 

Interference  with  works  and  property"^ 

of  oommissioners  of  sewers  and  | 

land  drainage,  of  Admiralty  and  ^38  <&  89  Yict.  c.  55.  ss.  327-334. 

War  Department,  with  nayigation,  1 

water  rights,  mines      J 

Cross  Titles. 


Alkali  : 

Animals  : 
Bestrictbns  on  keeping.  Bo>8  to  be^  gg  4  gg  -^^j^  „  gg  „_  ^  ^j  g^^  ^-^ 
injorions  to  health        ...         •••     )  »      »        v    / 

B. 

Bakehouse  : 

Execution  of  Act  by  sanitary  authority  ...88  &  39  Yict.  c.  55.  s.  10.  (E.) 

Baths  and  Washhouses: 

Execution  of  Acts  by  sanitary  authority         ...38  &  39  Vict.  o.  55.  s.  10.  (E.) 

Supply  of  water  to  ■      ...38  &  39  Yict.  c.  55.  s.  65.  (B.) 

Sanction  to  borrowing  for  ...  38  &  39  Yict  o.  55.,  Sch.  V.,  Part  IIL  (E.) 

Borough  : 

Constituted  an  urban  sanitary  district  ...  38  &  39  Yict.  c.  55.  s.  6.  (E.) 

Bridge,  power  of  sanitary  authority  to  adopt.     See  Public  Health  (III.) 

Buildings,  regulation  of.    See  Public  Health  (III.) 

Burial  : 

Of  corpse  received  into  mortuary         ...  38  &  39  Yict.  c.  55.  s.  141.  (E.) 

''"S!'L^^°"dL'tn^'"  "''r''''}  88439yict;c.55.,Sah.  V.,P»rt.ia(E.) 
Burial  Board  : 
m    _#       *  i^       V  j.1.    -J.    C  38  &  39  Yict.  0.  55. 8. 310.,  and  Sdu  v., 

Tansfer  of  powers  to  urban  authority  J      p^rt  III  ifE  'i  ^^ 

Local  board  to  be,  in  certain  cases    38  &  39  Yict.  c.  55.,  Sch.  Y.,  Part  III.  (B.) 
Powers  of  urban  authority  at     ...  38  &  39  Yict.  c.  55.,  Sch.  Y.,  Part  IIL  (B.) 

C. 

Cambridge  University,  supply  of  water  in.    See  Public  Health  (YI.) 
Cellar  Dwellings.    See  Public  Health  (I.)  (c.) 
Cholera.    See  Public  Health  (I.)  (d.) 

Common  Lodging-houses,  regulation  of.    See  Public  Health  (I.)  (c.)  (d.) 
Contagious  Disease.    See  Public  Health  (I.)  (d.) 
Coroner : 
Power  to  order  removal  of  corpse  for  post-  ^  gg  ^  g^  y.^^  ^  ^  ^  ^^  /£.) 
mortem  examination •         ...     j 


Drain.    See  Public  Health  (I.)  (a.) 

DWKLLING-HOUSE  : 

Closing  of,  unfit  for  habitation  ...       38  &  39  Yiofc.  o.  55.  bs.  97, 157  (4).  (E.) 
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P. 
FlCTOftlBS  : 

Power  of  Military  authority  to  require  privy  ]  33  &  39  ^^^t.  0.  55.  8.  88.  (E.) 
accommodation  lor       ...         ...         ,,,         )  ^    ' 

Not  uuder  Factory  Acta  andnot  kept  incleaulyS  gg  ^  3^^.         gg       ^^   ,  ^  . 

state  to  be  deemed  nuisances j  ««  «  w  v.  ««  o  *.     ^^^  , 

FntK: 

'^^^de°t''pC'^.r*°!!!^  *1   ««  *  ««^''=*-  -•  55-  -  66, 171.  (E.) 
Food,  seizure  of  unsound.    See  Public  Health  (I.)  (a.) 

G. 
Gas: 

Pollution  of  streams  by  p:as  washings   ...  88  &  89  Vict.  c.  55.  s.  68.  (E.) 

Power  of  sanitary  authorities  to  supply ;  and  of  company  "^  38  &  39  Yict.  c.  55. 

to  sell  their  undertaking         )        ss.  161.163  (E.) 


Hacrnet  Carriages,  regulation  of,  in  urban  districts.   See  Public  Health  (HI.) 

Health.    See  Public  Health. 

HioHWAVS  in  urban  districts.    See  Public  Health  (III.) 
Meeting  of  highway  board           ...88  &  89  Vict*,  c.  55.,  Sch.  V.,  Part  III.  (E.) 
Transfer  to  Local  Government  Board  of  powers  7  38  &  39  Yict.  c.  55 ,  Sch.  Y., 
under  Highways  Acts >      Part  III.  (E.) 

Hop  Pickers,  lodging  of.    See  Public  Health  (VI.) 

Hospital.    Powers  of  sanitary  authority.    See  Public  Health  (I.)  (d.) 

I. 

Improvement    Commissioners,    incorporation  and  election  of.       iSee  Public 

Health  (II.) 
Improvement  op  Land  : 

Works  for  supply  of  sewage  to  land  to  be    ^     88  &  89  Vict.  c.  55.  s.  81.  (E.) 
aeemed  ...         ...         ...         ...         ...      ^  ^    ■' 

Inspector  of  Nuisances  : 

Compulsory  appointment  of,  by  sanitary  >  gg  ^  g^y.^^  ^  gg  ^^  189-190.  (E.) 
autnonties      ...         ...         ...         ...      3 

L. 
Labourers'  Dwellings  : 
Execution  by  sanitary  authority  of  31  &  82  >      33  ^  3^  ^.^^  ^   gg  ^  ^^  .^. 

Vict.  C.  loU  ...  ...  ...  ...       )  ^     ' 

Lancaster,  Duchy  of  : 

Power  to  sell  lands  to  sanitary  authority      88  &  39  Yict.  c.  55.  s.  178  (E>) 
Lighting  and  Watching  : 

Act  superseded  in  urban  districts  ...  38  &  39  Yict.  c.  55.  s.  168  (E.) 

Local  Act,  alteration  of.    See  Public  Health  (IV.) 
Lodging-houses.    -See  Public  Health  (I.)  (d.) 

Penalty  on   letting,  where  infected    S 

persons  have  been  lodging,  and  on  *  C  33  &  39  yict.  c.  55.  ss.  128-129.  (E.) 
making  false  representations  as  to    C  ^    ' 

infectious  disease  ...         ...         J 

Local  Board.    See  Public  Health  (II.),  (YI.) 

Local  Government.     See  Public  Health  (III.) 

Local  Government  Board.    See  Public  Health  (IY.) 
Transfer  to,  of  powers  of  Secretary  of  State,  '^ 

Treasory,   and    Board   of    Trade    under   f    38  &  39  Vict.  c.  55.,  Sch.  Y., 
local  Acts,  Highway,  Turnpike,  Baths  and  l        Part  III,  (E.) 

Waahouses,  and  Alkali  Acts        ) 

Publication  of  general  orders  of     88  &  39  Yict.  c.  55.,  Sch.  Y.,  Part  III.  (E.) 

Local  Government  District.    See  Public  Health  (II.) 
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H. 

2I1RKET,  establishment  and  regulation  by  Banitary  authority.     See  PuBUC 
Health  (III.) 

MsAT,  seizure  of  onsonnd.    See  Public  Health  (I.)  (a.) 

Medical  OFricEE  of  Health  : 

Compulsory  appointment  of        88  &  89  Vict.  c.  55.  88. 189*191.  (E.) 

Power  to  unite  sanitary  districts  for  appointing        8.286. 

Milk,  seizure  of  unsound.    See  Public  Health  (I.)  (a.) 

Mortuary.    See  Public  Health  (I.)  (d.) 

N. 
Nuisance.    See  Public  Health  (I.)  (a.)    Inspector  of  Nuisances. 

0. 
Overcrowding  : 

Of  houses,  schools,  and  factories  ...  88  &  89  Tict.  c.  55.  as.  91, 109.  (E.) 

Oxford  (Local  Board).    See  Public  Health  (VI.) 
Oxford  University.    (See  Public  Health  (VI.) 

P. 

Poor  : 

Qua/rdians  : 
Appointment  by,  of  school  attendance  committee.    See  Education, 
Board  of,  made  rural  sanitary  authority       ...  38  &  39  Vict.  c.  55,  8.  9.  (E.] 
Duties  of  Clerk  under  Public  Health  Act        38  &  39  Vict.  c.  55.  s.  190. 
„        medical  officer    „  „        38  &  39  Vict.  c.  55.  ss.  191, 286. 

Port  Sanitary  Authoritt.    See  Public  Health  (VI.) 
Public  Pleasure  Grounds  in  urban  districts.    See  Public  Health  (III.) 
Public  Works  Loan  : 

^^s^S^aJthoS"^"^^^  ""    }     ««  *  «^  ^i<>^  -  SS-  ««•  242,  243.  (E.) 

B. 
EivER.    See  Public  Health  (I.)  (6.) 

S. 
Sanitary  Authority.    See  Public  Health  (II.)  Smoke. 
Sewerage.     See  Public  Health  (I.)  (a.) 
Slaughter- Houses.    See  Public  Healh  (III.) 
Smoke : 

Compulsory  consumption  of       38  &  39  Vict.  c.  55.  b.  91.  (E.) 

Duty  of  sanitary  authority  to  enforce  Acts  ]     33^3^  y.^^.  ^  ^  ^  ^  ^. 

relatmg  to         )  ^    ' 

Solicitor  : 
Taxation  of  bill  of,  for  business  of  sanitary  ]   33  &  39  vict.  c.  55.  8.  249.  (E.) 

authority  )  ^    ' 

Special  Drainage  District.    See  Public  Health  (II.) 

T. 

Turnpike  Eoads.     See  Local  Government  Board,  Public  Health  (III.) 

W. 

Water.    See  Public  Health  (I)  (b.) 
Power  of  company  to  lease  or  sell  water.   |     33  ^  3^  ^.^^^  ^  gg  ^^        ^^ 
works  to  sanitary  authority    .....,)  ^    ^ 

Workshop  : 

Not  under  Factory  Acts  and  not  kept  in  a  |  3^  ^  jg  ^j  ^      gj  ^  j 

cleanly  state  to  be  deemed  a  nuisance      )  ^   ' 
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VI.— SELECT  CASES:    SCOTLAND. 
By  Hugh  Barclay,  LL.D.,  Sheriff  Substitute,  Perth. 

Sale— Suspensiye  Condition— Delivery— Bankrupt. 

A  sale  of  flax  was  made  by  sale  note.  The  flax  was  for- 
warded by  railway  and  received  by  the  manager,  and  partly 
used,  but  without  the  buyer's  knowledge.  On  the  buyer  learning 
of  the  arrival,  he  having  at  that  time  resolved  to  stop  pay- 
ment, directed  the  goods  to  be  put  aside,  and  declined  to  accept 
the  bill  which  was  a  condition  of  the  sale.  Held  in  a  question 
between  the  seller  and  the  trustee  for  the  creditors  of  the  buyer, 
(ist)  that  the  acceptance  of  the  bill  was  a  suspensive  condition  of 
the  sale,  and  until  implemented  the  property  of  the  goods  did 
not  pass ;  (2nd)  that  the  sellers  had  not  waived  their  right  to 
insist  on  the  condition;  and  (3rd)  the  sellers  were  therefore 
entitled  to  restitution  of  the  goods.  In  the  discussion  numerous 
English  decisions  were  cited.  Per  Lord  Justice  Clerk  (Lord 
Moncreiff):  "I  am  of  opinion,  in  the  first  place,  that  until  the 
letter  of  advice  arrived,  and  the  bankrupt  had  refeisonable  oppor- 
tunity of  acting  on  it,  delivery  was  npt  complete,  and  might  be 
honestly  and  properly  refused  when  the  resolution  to  stop  was 
taken  ;  then  looking  at  the  terms  of  the  letter  of  advice,  I  am  of 
opinion  that  the  sale  was  one  under  the  suspensive  condition, 
that  a  bill  for  the  price  should  be  granted  on  delivery.  The  bill 
was  not  granted,  and  therefore  the  property  never  passed,  and 
the  seller  is  entitled  to  demand  the  goods."  Lords  Neaves, 
Ormidale,  and  Gifford  concurred.  18  Jan.,  1876.  Brandt  &*  Co, 
v.  Dickson,  3  S.C,  375. 

Company  Claiuies  Consolidation  (Scotland)  Act— Transfer 

of  Shares. 

A  person  executed  a  transfer  of  Railway  shares.  A  year 
later,  his  estates  were  sequestrated  under  the  Bankrupt  Statute. 
After  the  sequestration  the  transfer  was  recorded.  Some  years 
after,  the  trustee  claimed  the  shares  as  falling  to  him.  Held  that 
the  true  criterion  of  the  completion  of  a  transference  was  not 
mere  intimation  to  the  Company,  but  the  reception  of  the 
transferee  as  a  partner.  Therefore  the  transferee  having  com- 
pleted his  title,  and  the  trustee  not  having  done  so,  the  latter 
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could  not  now  claim.  Many  English  cases  were  cited.  Per 
Lord  Justice  Clerk  (Lord  Moncreiff ) :  **  That  which  is  essential 
under  the  Statute  is  that  the  transferee  shall  be  put  on  the 
register  of  shareholders,  and  the  only  question  precedent  to 
that  is  whether  the  title  to  be  put  on  the  register  of  share- 
holders has  been  transferred  by  a  habile  deed.'*  *'It  is 
quite  plain  therefore,  that  an  assignation  to  shares,  though 
intimated,  will  not  make  the  assignee  a  partner  of  the  Com- 
pany." Lords  Neaves,  Ormidale,  and  GifFord  concurred.  3  Feb., 
1876.     Morrison  v.  Harrison,  3  S.C,  406. 

Ship— Charter-party—Demxirrage. 

A  charter-party  stipulated  that  the  vessel  should  "  proceed  to 
a  loading  berth  in  Leith  Docks,  as  ordered,  and  there  load  in 
ten  working  days,  as  customary,  a  full  and  complete  cargo 
of  steam  coals.*'  On  16th  April  the  master  intimated  to  the 
charterers  that  the  ship  then  lying  at  a  loading  berth  was 
ready  to  receive  her  cargo.  The  charterers  entered  her  in  the 
dockmaster's  books  for  a  crane  berth,  for  which  the  vessel  had 
to  wait  her  turn  till  3rd  May.  In  an  action  of  demurrage. 
Held,  that  under  the  charter-party  the  charterers  had  the  choice 
of  a  loading  berth,  but  that  the  lay  days  commenced  to  run 
from  17th  April,  when  the  loading  might  have  commenced. 
English  decisions  were  cited  on  both  sides,  especially  TapscoU 
v.  Jfdlfour,  L.R.  C.P.  46.  Per  Lord  Ardmillan :  "The  in- 
termediate  view,  and  I  think  the  view  taken  in  the  case  of 
Tapscott  when  rightly  understood,  is  the  sound  one,  that  the 
lay  days  should  be  held  to  have  begun  from  the  day  the  vessel 
was  in  the  dock,  and  when  notice  was  given  that  she  was  ready 
to  take  in  her  cargo,  and  demurrage  must  be  awarded 
accordingly."  Lords  Mure  and  Deas  concurred.  4  Feb.,  1876. 
Dair  Orso  v.  Mason  6-  Co,,  3  S.C,  419. 

Beparation— Culpa. 

A  company  of  ironmasters  in  course  of  their  trade  accumu- 
lated large  heaps  of  refuse  of  combustible  materials,  which 
took  fire.  A  neighbouring  farmer  sued  for  damages  arising 
from  noxious  vapours.  The  Court  awarded  £200  damages. 
The  English  case  of  Rylands  v.  Fletcher,  L.R.  3  E.  &  i.  App. 
330,  was  chiefly  relied  on.  Per  Lord  Justice  Clerk  (Lord  Mon- 
creiff): "I  think  that  culpa  does  lie  at  the  root  of  the  matter. 
If  a  man  puts  on  his  land  a  new  combination  of  materials 
which  he  knows,  or  ought  to  know,  are  of  a  dangerous  nature. 
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then  either  due  care  will  prevent  injury,  in  which  case  he  is 
liable  if  injury  occurs  for  not  taking  due  care,  or  else  no  pre- 
cautions will  prevent  injury,  in  which  case  he  is  liable  for 
placing  the  materials  upon  the  ground/'  Lords  Neaves, 
Ormidale,  and  Gifford  concurred.  18  Feb.,  1876.  Chalmers  \. 
Dixon,  3  S.C,  461. 

Companies  Act,  1862— Voluntary  Winding-up. 

(i.)  A  company,  by  circular,  gave  notice  of  a  meeting  to 
sanction  its  voluntary  winding-up.  The  meeting  passed  a 
resolution  in  terms  of  section  129,  sub-section  3,  and  appointed 
a  liquidator.  Held  the  resolution  was  invalid  because  of  no 
subsequent  meeting  to  confirm  the  resolution.  Several  English 
cases  were  cited.  Per  Lord  President  (Inglis) :  "  A  resolution  to 
wind-up  under  the  second  head  of  section  129  cannot  be 
effectual  unless  it  be  carried  by  a  three-fourths  majority  at  one 
meeting,  and  confirmed  by  a  majority  at  a  second  meeting,  and 
unless  proper  notice  of  the  intention  to  propose  the  resolution 
has  been  properly  given."  Lords  Deas,  Ardmillan,  and  Mure 
concurred.  18  Feb.,  1876.  Wilson^  Liquidator  of  the  Glasgow 
and  District  Co-operative  Society,  v.  McGenn  &  Co,,  3  S.C,  474. 

(2.)  After  notice  given  under  section  51  and  confirmed,  a 
company  was  voluntarily  wound  up.  Held  the  notice  was  suffi- 
cient, but  that  the  Court,  under  the  138th  section,  had  no  power 
to  stay  proceedings  by  creditors  against  a  company  which  Avas 
wound  up  voluntarily.  Many  English  cases  were  cited.  Per 
Lord  President  (Inglis),  after  distinguishing  between  the  notice 
necessary  for  a  voluntary  winding-up  and  for  a  winding- 
up  under  orders  of  Court :  **  I  think  that  the  notice  was  a 
good  one.  No  shareholder  who  read  it  could  doubt  what  the 
question  to  be  considered  would  be  besides  the  primary  question 
whether  there  should  be  a  winding-up  at  all.  I  do  not  think  it 
was  intended  that  the  notice  should  be  strictly  construed.  If 
sufficient  information  be  given  to  satisfy  the  policy  of  the  statute, 
it  is  sufficient.  But  the  important  question  is  whether  the  remedy 
as  asked  is  one  of  the  powers  contemplated  by  section  138,  The 
true  construction  of  the  section  is  that  the  Courts  could  enforce 
orders  for  payment  of  calls  and  others  of  the  same  kind.  If  you 
contend  it  to  give  the  Court  power  to  restrain  the  action  and 
diligence  of  creditors,  the  result  will  be  serious.  The  liquidators, 
without  the  sanction  of  the  Court,  may  take  any  measures 
against  creditors ;  but  the  creditors,  it  is  contended,  are  not  to  be 
entitled  to  take  any  measures  against  them.     I  am,  therefore,  of 
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opinion  (ist)  that  there  are  powers  which  the  Court  may  exercise 
in  a  voluntary  winding-up  under  supervision  of  the  Court  which 
they  cannot  exercise  in  a  voluntary  winding-up ;  and  (2)  that 
one  of  those  powers  is  to  stay  actions,  suits,  &c.,  which  is 
confined  to  voluntary  windings-up  under  supervision  of  the 
Court."  Lords  Deas,  Ardmillan,  and  Mure  concurred.  10  Mar., 
1876.     Ideuardv,  Gardner  &»  Sons,  3  S.C,  577. 

Orossed   Cheque— Forgery. 

A  forged  cheque  for  £4,800,  drawn  in  name  of  a  customer  of 
the  Clydesdale  Bank,  payable  to  D.  P.  or  bearer,  and  crossed, 
bearing  also  a  forged  indorsation  of  D.  P.,  was  cashed  by  a 
clerk  of  D.  P.  at  the  Royal  Bank,  of  which  D.  P.  was  a  customer. 
The  proceeds  were  employed  by  the  clerk  in  paying  a  balance 
due  by  D.  P.  on  the  Stock  Exchange.     Same  day  the  Royal 
Bank  presented  the  cheque  at  the  Clearing  House,  and  had  the 
amount  credited  to   their  account  with  the  Clydesdale  Bank. 
Ten  days  afterwards  the  Clydesdale  Bank  discovered  that  the 
signature  of  the  drawer  and  indorser  of  the  cheque  were  forged, 
and  intimated  that  they  held  the  Royal  Bank  responsible.    In  an 
action  by  the  Clydesdale  Bank  against  the  Royal  Bank,  £[eU 
that  the  latter  had  only  acted  as  the  agent  of  D.  P.,  and  were 
not  liable.     English  cases  were  cited.     Per  Lord  President 
(Inglis) :  "  The  cheque  was  paid  to  D.  P.,  who  was  a  customer 
of  the  Royal  Bank.     The  Royal  Bank  advanced  the  amount 
of  the  cheque   at    once.     They  acted   only  as   the    hand  or 
agent  of  D.   P.    The  Clydesdale  Bank,  on    the   other  hand, 
where    the    cheque  was    presented,  paid   the    money  on  the 
understanding  that  the  signature  was  genuine.     When  they  paid 
money  on  a  draft  of  their  own  customer  they  were  bound  to 
satisfy  themselves  that  the  signature  was  genuine.     The  Royal 
Bank,  which  presented  the  cheque,  had  not  necessarily  any  know- 
ledge of  the  signature.    But  the  Clydesdale  Bank  must  have 
known  the  signature  of  their  own  customer.    They  were  in  the 
everyday  habit  of  cashing  his  cheques.*'     1 1  Mar.,  1876.     Ciydse- 
dale  Banking  Co.  v.  J^oyal  Bank,  3  S.C,  586. 
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A  Digest  of  the  Criminal  Law.    By  Sir  James  Fitzjames  Stephen, 
K.C.S.I.,  Q.C.    Macmillan  &  Co.     1877. 

The  publication  of  this  work  marks  another  stage  in  the  road 
which  Sir  James  Stephen  is  tracing  out  through  the  **  codeless 
myriad  of  precedent"  and  "wilderness  of  single  instances"  of 
English  Law.    And  his  present  volume,  which  will  form  a  com- 
panion work  to  the  promised  new  edition  of  the  author's  "  General 
View  of  the  Criminal  Law,"  has  the  great  merit  of  breaking  up 
the  ground  exactly  where  it  has  been  generally  agreed  that 
codification  may  most  easily  begin.     Sir  James  Stephen  has 
succeeded  with  rare  felicity  in  arousing  the  interest  at  once  of 
the  professional  man  and  of  the  layman,  of  the  scientific  jurist 
and  of  the  working  man.    This  is  itself  a  great  step  towards 
success,  for  the  many  as  well  as  the  few  must  be  interested  in 
what  touches  all,  ere  any  action  can  fruitfully  be  taken  in  so 
serious  a  matter.     **  Demos"  can  be  brought  face  to  face  with 
the  question,  and  when  he  once  realises  the  value  to  himself  of 
knowing  the  duties  and  forbearances  laid  upon  him  by  the  Law, 
and  the  sanctions  with  which  the  Law  is  armed,  he  will  not  be  the 
last  to  say,  '^  put  this  in  plain  langfuage,  that  I  may  know  what 
I  am  to  do,  and  what  I  am  to  forbear  from  doing,  so  that  I  may 
not  be  taken  unawares."    This  is,  of  course,  not  the  professional 
view  of  the  question,  but  it  is  one  which,  it  cannot  be  doubted, 
will  have  considerable  influence  in  bringing  about  the  desired 
result.     Meanwhile,  the  usual  fate  of  subjects  which  are  con- 
stantly talked  about,  but  in  which  little  or  no  progress  seems  to 
be  made,  has  befallen  Codification.     Speaking  only  last  year,  at 
the  Liverpool  Congress  of  the  Social  Science  Association,  Mr. 
Farrer  Herschell,  Q.C,  in  his  Presidential  address  at  the  opening 
of  the  Jurisprudence  Department  (printed  in  our  number  for 
November,  1876),  could  say  of  it,  "committees  have  reported, 
commissions  have   made  suggestions,  experiments  have  been 
attempted,  and  yet  we  seem  as  far  to-day  h'om  the  goal  as  ever 
we  did."    And  this  he  said  while  saying  also,  **  deliberately," 
that  in  his  judgment  it  was  **  a  disgrace  to  a  civilized  country  that 
in  no  branch  of  its  Jurisprudence  is  there  to  be  found  a  definite 
and  authoritative  exposition  of  the  Law."    It  is  some  comfort 
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to  find  so  earnest  an  advocate  of  codification  declaring-  in 
June  of  the  current  year,  when  presiding  over  a  meeting 
of  the  Law  Amendment  Society,  that  "he  did  not  despair 
of  codification  being  accomplished  as  some  did,"  and  point- 
ing out  that  there  was  **  a  growing  feeling  in  its  favour 
which  should  be  taken  advantage  of."  It  is  interesting  to 
observe  that  Mr.  Herschell,  on  this  occasion,  recommended 
commencing  with  the  Criminal  Law,  "  because  we  could  more 
easily  bring  home  to  the  public  generally  the  expediency  of 
halving  the  Criminal  Laws  written  down  in  black  and  white  than 
other  branches  of  the  Law,  and  that  it  was  not  right  for  a 
person  to  be  punished  for  a  crime  without  having  an  oppor- 
tunity of  hearing  what  was  and  what  was  not  a  crime,"  What- 
ever the  mode  ultimately  adopted  for  obtaining  the  sanction  of 
Parliament  to  such  a  measure,  Mr.  Herschell  said  that  no  doubt 
*'  all  that  had  passed  in  India  "  would  be  a  considerable  help. 
For  this  part  of  the  work  Sir  James  Stephen  is  so  largely 
responsible  that  his  assistance  could  scarcely  be  dispensed  with 
in  the  practically  virgin  field  at  home.  When  the  learned 
author  of  the  Digest  of  Criminal  Law  observes  in  his  intro- 
duction  that  **  a  Draft  Penal  Code  ought  not  to  be  discussed  in 
Parliament  until  it  had  been  laid  for  a  considerable  time  before 
the  public,"  he  re-echoes  the  feelings  which  have  guided  jurists 
in  other  lands  where  codification  is  not  so  strange  a  word.  We 
remember  being  in  Italy  during  the  time  that  •  the  Vigliani 
Draft  Penal  Code  was  under  discussion,  and  that  discussion  was 
carried  on  under  exactly  the  circumstances  that  we  conceive 
Sir  James  Stephen  to  advocate.  We  were  in  Turin,  and  in  con- 
versation with  one  of  the  Professors  of  Law  at  the  University  of 
the  old  Sub-Alpine  capital,  and  had  the  pleasure  of  receiving  from 
him  a  pamphlet  of  Observations  on  the  Vigliani  Project,  the 
joint  work  of  himself  and  his  colleagues  in  the  Faculty  of  Law. 
And  now  that  Signor  Mancini  holds  the  Portfolio  of  Grace  and 
Justice,  a  similar  course  is  being  pursued,  and,  as  we  notice 
elsewhere,  the  order  of  Advocates  has  been  invited  to  express 
its  opinion,  through  its  Council,  on  points  involved  in  the  New 
Draft  Code.  The  Literature  of  the  project  is  still  recei\dng 
additions,  and  we  learn  that  a  very  extensive  work  of  compara- 
tive Jurisprudence  has  quite  lately  been  commenced  by  Signor 
Fanti,  of  Imola,  in  which  he  contrasts  the  Draft  Code,  both  with 
previous  Legislation  in  the  various  Italian  States  and  with  Foreign 
Codes.  So  it  has  been  in  the  Netherlands,  whose  Draft  Penal  Code 
has  been  discussed  both  by  a  Royal  Commission  and  by  the  Cham- 


Digitized  by 


Google 


REVIEWS*  519 

bers,  by  distinguished  Dutch  Penalists,   such   as  M.   Pols,   of 
Utrecht,  and  abroad  by  the  Society  of  Comparative  Legislation 
in  Paris,' as  well  as  by  the  Review  edited  by  Sigr.  Beltrani 
Scalia,  in  Rome.     In  this  country  there  is  a  harder  work  to  be 
done  than  mere  criticism,  and  that  is  what  Sir  James  Stephen 
offers  us,  viz. :  "  a  literal  translation  of  the  Acts  of  Parliament 
which  contain  the  Criminal  Law  into  the  langiiage  of  common 
life."    He  has  also  weeded  out  those  portions  of  the  Acts  which 
relate  to  Procedure,  as  being-  **  a  subject  in  itself  separate  from, 
though  closely  connected  with,  the  matter  which  ought  to  be 
contained  in  a  Penal  Code.'*     Here  again  Sir  James  is  in  exact 
accordance  with  foreign  practice.     Parliamentary  sanction  was 
given  to  the  drawing  up  of  a  Code  of  Penal  Procedure  for  Italy 
a  few  days  after  the  Peace  of  Villafranca,   and  it  h^s  been  in 
operation  since  1 862,  although  Ministeries  have  risen  and  fallen 
without  completing  the  Legislative  Unity  of  the  country  by  a 
Penal  Code.     The  one  implies  the  other,  for  of  course  it  would 
not  be  possible  to  work  a  Penal  Code  without  a  Code  of  Pro- 
cedure, though  it  has  been  found  possible  to  apply  a  uniform 
procedure   to   locally  varying  Codes,   Sardinian,  Tuscan,  Nea- 
politan, &c.     The  Austrian  Empire  obtained,  in   1873,  its  fourth 
Code  of  Criminal  Instruction  promulgated  since  the  beginning  of 
this  century.     It  is  purely  Cisleithan  in  its  currency,  and  there 
must  be  a  separate  Code  of  Procedure  for  Hungary  when  the 
Penal  Code  now  under  discussion  is  adopted.     Sir  James  Stephen 
carries  out  in  his  present  work  the  useful  system  of  appending 
illustrations  to  his  enunciations  of  the  Law.     These  are  always 
to  the  point,  and  often  interesting  from  their  sources  and  asso- 
ciations.    An  Indian  illustration,  under  the  article  *'  Extortion  and 
Oppression  by  Public  Officers,"    brings    out   the  curious   fact 
that  neither   Macaulay  in  his  Essay,  nor  Marshman  and   Mill 
in  their  Histories,  distinctly  state  the  charges  against  Warren 
Hastings.     Usually  these  illustrations  are  based  upon  cases  to 
which  reference  is  made  in  the  footnotes,  but  sometimes  (as  at  p. 
272,  on  making  a  False  Document)  they  embody  what  the  learned 
author  conceives  would  be  decided  if  the  particular  point  were  to 
be  raised.  Where  the  Law  itself  is  vague,  as  on  Libel,  he  submits 
the  propositions  which  he  has  drawn  up  as  the  nearest  «ipproach 
he  can  make  to  a  definite  statement  of  the  Law.    This  **  near 
approach''  will  doubtless  be  regarded  with  scarcely  less  interest 
than  the  "  definite  statements  "  found  elsewhere.  We  have  found 
one  or  two  instances,   not  comprised  in  the  "  Corrigenda,"  in 
which    Homer  has  nodded.      On  p.   xxix.   of  the  Introduction, 
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**  meus'^  has  been  printed  for  "  mens^' ;  on  p.  346,  in  an  extract 
from  the  judgment  in  R.  v.  Phillpot,  *'  were  "  for  "  where,"  and  on 
p.  271,  Sir  James  creates  a  new  peer  by  the  title  of  the  Earl 
of  Hopetotm.  Might  not  A.,  who  personated  a  brother  of  the 
Earl  of  Hopetoun,  have  pleaded,  under  the  former  orthographyl 
that  he  was  not  making  use  of  the  title  of  any  existing  peerage  ? 
We  have  no  desire  to  "carry  owls  to  Athens,"  but  we  submit  this 
possibility  to  one  who  is  himself  so  fertile  in  discussion  of  the 
many  topics  that  he  presents  to  our  view.  Suggestive  beyond 
most  writers  of  Law-books,  clear  and  epigrammatic  in  his 
language,  Sir  James  Stephen  is  an  author  pleasant  to  read,  and 
hard  to  part  from.  But  we  expect  soon  to  meet  him  in  another 
portion  of  his  present  field  of  labour.  By  that  time,  perhaps, 
to  adapt  one  of  his  own  similes,  a  little  more  of  the  "  scaffold- 
ing "  that  still  surrounds  the  house  wherein  English  legal  lore 
lies  half  buried  out  of  sight,  will  have  been  knocked  away,  and 
the  day  will  be  nearer  at  hand  when  the  house  shall  be  con- 
sidered so  **  proximately  complete  "  that  the  scaffolding  may  be 
altogether  taken  down,  and  an  English  Code  shall  see  the  light. 


Church  and  State:  Their  Relations  Historically  Developed,  By 
Heinrich  Geffcken,  Professor  of  International  Law  at  the  Uni- 
versity of  Strasburg,  late  Hanseatic  Minister-Resident  at  the 
Court  of  St.  James's.  Translated  and  edited  by  E.  Faiepax 
Taylor.    Longmans.     1877. 

In  these  interesting  volumes  we  gladly  welcome  the  thoughtful 
and  learned  contribution  of  a  Diplomatist  and  a  Jurist  to  the  study 
of  a  subject  which  ought  to  receive  the  most  earnest  attention  of 
statesmen  in  all  countries  of  the  civilised  world.  For  whether  in 
the  East  or  in  the  West,  in  the  old  world  or  in  the  new.  in  Bul- 
garia or  in  Brazil,  this  question  of  the  Relations  of  Church  and 
State  forces  itself  to  the  front,  and  will  not  be  put  aside.  It  is  a 
very  complicated  question,  and  very  difficult  for  the  politician  to 
deal  with  ;  but  the  longer  its  solution  is  postponed  the  harder  will 
it  become  to  effect  one  that  shall  not  shake  society  to  its  founda- 
tions. Here  in  England  we  are,  perhaps,  somewhat  too  ready 
to  thank  the  Lord  that  we  are  not  as  other  nations,  torn  asunder 
by  contending  parties  of  Ultramontanes  and  Social  Democrats, 
Legitimists  and  Red  Republicans,  and  the  like.  But  there  are 
always  hidden  forces  within  a  nation,  like  the  hot  springs  far 
down  under  the  earth's  crust,  which  sometimes,  without  warning, 
burst  their  prison   and  spread   destruction   around.      Cardinal 
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Manning-  has  told  us  lately  that  *'Time  works  for  the  Church." 
And  the  Church,  we  may  add,  works  in  many  ways  for  herself. 
"Unresting-,  unhasting,'*  the  Church  of  Cardinal  Manning-*s 
thoughts  bides  her  time ;  she  watches  the  waxing  and  the  waning* 
of  principalities  and  powers,  which  to-day  are  and  to-morrow 
are  not,  while  she  was  yesterday,  is  to-day,  and,  as  he  untiringly 
affirnis,  will  be  to-morrow,  when  the  mighty  ones  of  the  earth 
shall  have  been  laid  low,  and  the  proudest  dynasties  shall  be  but 
dust  returned  unto  its  own.  Meanwhile,  to  procure  the  accom- 
plishment of  any  object  which  she  may  consider  to  serve  her  ends, 
no  means  are  too  great  or  too  small.  It  may  be  but  the  keeping* 
of  a  Festa,  or  the  public  recitation  of  an  **  Angelus;"  the  means 
are  many,  the  end  is  the  same.  *'Coelum  et  terra  transibunt," 
quotes  the  Cardinal,  "verba  autem  mea  non  praeteribunt." 

Dr.  Geffcken  belongs  to  the  Doric  Order  of  Historians  ;  he  is 
coldly  impressive,  austerely  classical,  and  seldom  comes  down 
from  the  lofty  pedestal  of  that  impartial  philosopher  of  whom 
one  gets  so  tired  in  the  pages  of  Gibbon.  But  Gibbon's  philo- 
sopher used  to  smile,  while  Dr.  Geflfcken's  is  far  too  correct  for 
that.  The  "Evangelical  Church"  in  Germany,  itself  in  its 
present  condition  the  result  of  State-enforced  fusion  between  two 
not  particularly  harmonious  elements,  the  I-utheran  and  Calvi- 
nistic,  is  scarcely  a  happy  example  of  the  nursing-  motherhood 
of  the  State.  In  forcing  on  the  fusion,  it  certainly  appears  to 
us  that  the  State  was  stepping  beyond  its  powers,  and  we  can 
scarcely  wonder  that  the  result  should  be  a  body  in  which  the 
shooting  at  a  clergyman  during  the  recital  of  the  Nicene  Creed 
in  one  ot  the  principal  churches  of  the  capital  should  have  been 
taken  for  s  new  piece  of  ritual,  and  in  which  the  Emperor  finds 
it  necessary  to  thank  a  Synod  for  expressing  its  adherence  to  the 
Apostles  Creed.  Is  it  worth  while  keeping  up  a  State  Church 
for  so  small  a  modicum  of  Theology  ?  It  may  seem  curious  that 
the  work  of  Martin  Luther  should  have  been  less  enduring  than 
that  of  John  Knox.  The  reason  would  appear  to  be  that  the 
organisation  of  the  latter  was  more  firmly  established,  and  took 
a  definite  shape  sooner  than  that  of  the  former,  though  at  first  it 
might  have  been  difficult  to  see  any  difference  between  them. 
Both  Reformers  started  with  a  quasi-Episcopal  platform,  and  an 
at  least  partially  Liturgical  service.  The  "  Superintendent  "  has 
ling-ered  on  in  the  Lutheran  system,  which  even  admits  in 
Denmark  the  title,  and  in  Sweden  perhaps  the  historical  fact,  of 
an  Episcopate.  In  the  Calvinistic  system,  whether  on  the  Con- 
tinent or  in  Scotland,  the  **  Superintendent "  and  the  "Reader  *' 
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have  g^iven  way  to  the  **  Minister  *'  and  the  *' Elders,"  who  alone 
survive  of  the  Reformation  Platform,  and  divide  the  rule  between 
them.  Some  among  ourselves,  in  the  present  day,  are  casting^ 
envious  glances  at  that  which  they  consider  to  be  the  greater 
spiritual  freedom  of  the  Scottish  as  compared  with  the  English 
Establishment.  The  difficulty  ot  the  position  in  regard  to  Estab- 
lished Churches  is  no  doubt  increased  by  the  admission  to  the 
Legislature  of  members  of  all  Religious  Confessions.  There  is 
a  greater  reluctance  to  submit  questions  either  of  doctrine  or 
ritual  to  such  a  very  mixed  tribunal  as  that,  for  instance,  of  the 
High  Court  of  Parliament  as  now  constituted,  than  there  would 
have  been  when  scarcely  any  dissentient  from  the  Establishment 
was  to  be  found  within  its  ranks.  And  this  reluctance,  shared 
as  it  is  by  not  a  few  of  those  members  of  the  Legislature  who 
themselves  are  not  members  of  the  Establishment,  is  far  more 
likely  to  hasten  the  progress  of  events  in  the  direction  of  a 
separation  of  Church  and  State,  than  the  fanatical  language  ot 
enthusiastic  partisans  on  either  side.  Montalembert,  in  the 
**  Catholic  Congress  "  at  Malines,  pleaded  as  one  of  the  sons  of 
the  Crusaders,  and  he  pleaded  for  a  Free  Church  in  a  Free 
State.  Those  who  have  adopted  this  famous  motto  have  not, 
indeed,  always  carried  it  out,  either  in  Montalembert's  sense,  or 
in  any  other  grammatically  possible  sense.  Neither  in  the  country 
of  Montalembert,  nor  in  that  of  Cavour,  do  we  see  as  yet  a 
realisation  of  the  vision  of  **  Libera  Chiesa  in  Libero  Stato." 
The  rulers  of  the  dominant  Church  in  France  have  acted  as 
though  they  were  the  commanders  of  so  many  Corps  d'Arm^, 
and  French  Cardinals  have  openly  spoken  of  their  clergy  as 
"  regiments.''  It  is  not  surprising  under  the  circumstances,  that 
M.  Gambetta  should  have  recently  pronounced  a  funeral  oration 
over  the  defunct  Liberties  of  the  Galilean  Church,  and  have  said, 
in  no  disguised  language,  **  Tennemi  c'est  le  Clericallsme.'* 

Dr.  Geffcken  is  an  avowed  opponent  of  Ultramontanism  or 
Clericalism,  yet  he  seems  to  us  one  of  those  opponents  who 
frequently  play  unconsciously  into  their  adversaries'  hands.  He 
tells  us  of  the  *'  sterility  of  State  Churchdom  "  while  blaming  the 
errors  of  non-established  confessions,  and  he  cherishes  a  deep 
distrust  of  Liberalism.  He  gives  no  more  credit  to  the  German 
and  Swiss  Old  Catholic  movements  for  their  spiritual  side,  as 
representing  and  embodying  certain  theological  needs,  than 
would  Cardinal  Manning.  Yet  those  two  movements,  parallel 
and  not  identical,  seem  worthy  of  the  serious  attention  of  all 
who  are  interested  in  the  solution  of  the  problem  of  Church  and 
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State,  and  of  far  more  attention  than  Dr.  Geffcken  has  given 
them  in  his  book.  A  disbeliever  in  what  he  calls  **  Liberal 
Episcopalism,"  which  he  considers  to  be  incongruous  with  the 
*•  historical  facts  of  Catholicism,"  it  is  not  possible  for  Dr. 
Geffcken  to  sympathise  with  movements  having  this  "incon- 
gruous "  theory  for  their  basis,  and  doing  their  best  to  work  it 
out,  according  to  Wessenberg's  own  plan,  through  "well- 
ordered  assemblies  of  all  the  members  of  the  community." 
Those  who  have  attended  such  assemblies  may  indeed  think 
them  incompatible  with  Curialism,  but  they  will  probably  also 
think  Curialism  incompatible  with  true  **  Historical  Catholicism." 
Dr.  Geffcken  tells  us  what  he  considers  to  be  the  points  in 
contest  upon  which  the  body  which  he  calls  **  the  Catholic 
Church,"  t\e,,  the  Roman  Catholic  Church,  will  never  yield.  But 
he  does  not  show  us  where  a  **  modus  vivendi  "  is  to  be  found. 
Not,  certainly,  in  the  Ultramontane  Camp,  where  it  would  be 
hopeless  to  look  for  it.  Equally  little  does  Dr.  Geffcken  appear 
to  find  it  among  German  Liberals,  whom  he  represents  as 
^'harnessed  to  the  Car  of  the  Kulturkampf,"  and  whose  **name 
is  verily  as  lucus  d  nan  lucendo.*'  When  one  who  has  held  high 
Diplomatic  office,  says  of  his  country  that  *' All  firm  principles 
of  justice  and  liberty  disappear  in  the  overpowering  noise  ot 
National-Liberal  phraseology,"  one  may  be  excused  for  thinking 
that  he  despairs  of  the  State.  And  his  view  of  the  Church  is 
scarcely  more  hopeful.  The  day  of  Concordats  is  indeed  over, 
but  what  shall  take  their  place?  We  remember  hearing  a 
venerable  Monsignore,  some  years  ago,  announce  from  the 
pulpit  of  St.  Mark's,  Venice,  that  "between  the  Church  and 
Modern  Society  there  could  be  no  peace."  We  turn  to  Dr. 
Geffcken  for  the  newest  light  on  a  different  side,  and  the  only 
consolation  we  obtain  is  the  assurance  that  **the  kernel  of  the 
-struggle  lies  beyond  the  power  of  the  State,  just  because  Church 
and  State  occupy  different  territories  of  dominion." 


A  Comparative  Survey  of  the  Laws  in  force  for  the  Prohibition^ 
Regulation^  and  Licensing  of  Vice  in  England  and  other  Countries. 
By  Sheldon  Amos,  M.A.,  Barrister-at-Law.  Stevens  &  Sons. 
1877. 

On  the  last  occasion  when  a  celebrated  French  orator  visited 
London,  it  may  be  within  the  recollection  of  many  that  he  not 
only  delivered  a  course  of  addresses  on  Church  Reform,  but  that 
the  walls  of  London  were  at  the  same  time  placarded  with 
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the  seemingly  singular  announcement  of  "Pere  Hyacinthe  on 
the  Abolition  of  State-Regulated  Vice."  If  we  mistake  not^ 
Professor  Sheldon  Amos  took  part  in  the  latter  of  these  meetings, 
as  a  fellow-worker  with  the  ex-Carmelite  preacher  of  the  Advent 
and  Lent  Conferences  at  Notre  Dame.  The  subject  to  which 
the  Preacher  has  devoted  his  magnificent  powers  of  oratory, 
and  the  Professor  his  unwearied  zeal,  his  stores  of  juridical 
learning,  and  his  practised  pen,  is  one  not  in  itself  attractive, 
but  which,  neverUieless,  requires  to  be  treated  from  various 
points  of  view.  Hitherto,  as  Professor  Amos  justly  remarks,  it 
has  been  somewhat  too  exclusively  left  in  the  possession  of  the 
Medical  profession.  But  the  Clergy,  as  the  representatives  of  a 
great  moral  power,  and  the  members  of  the  Bar,  as  directly 
concerned  with  the  interpretation  and  the  amendment  of  the 
Law,  have  an  equal  right  to  be  heard,  and  the  Professor  of 
Jurisprudence  in  University  College  has  given  his  brethren 
of  the  legal  profession  no  little  food  for  thought  in  the  compre- 
hensive volume  before  us.  It  would  be  quite  impossible  for  us 
to  iill  our  pages  with  an  analysis  of  so  laborious  and  exhaustive 
a  work.  But  we  may  state  our  conviction  that  the  comparative 
system,  adopted  by  Professor  Amos,  is  the  only  one  which  can 
either  adequately  set  forth  the  state  of  the  Law  on  this  subject, 
or  enable  a  writer  to  avoid  the  snares  of  rhetorical  extravagance 
and  partizanship  into  which  so  many  writers  and  speakers 
have  fallen.  That  garrison  towns  afford  cause  for  a  special 
and  carefully  limited  legislation  it  would  be  difficult  to  deny,^ 
and,  in  such  cases,  the  utmost,  we  imagine,  that  Professor  Amos 
would  plead  for  is  that  the  laws  which  may  be  deemed  necessary 
should  be  clear  and  precise  in  their  limitations,  so  as  to  avoid 
any  of  those  dangers  that  a  cgnstitutional  lawyer  would 
naturally  fear. 

If  the  Legal  profession  is  ever  to  be  induced  to  give  this 
question  the  serious  consideration  which  it  deserves,  it  must  be 
by  means  of  dispassionate  statements  of  the  Law  and  Practice 
of  this  country  compared  with  those  of  other  countries,  and  the 
analysis  of  statistics  and  other  evidence  bearing  on  the  apparent 
working  of  the  existing  English  and  Continental  systems.  Pro- 
fessor Amos,  like  Fhre  Hyacinthe,  is  an  uncompromising 
opponent  of  the  Continental  system;  he  also  sees  much  that 
to  his  thinking,  needs  amendment  in  our  own  system.  There  is 
already  in  this  country  a  considerable  area  of  power  lodged  in 
the  hands  of  our  police  force ;  how  considerable  that  area  is  we 
do  not  often  realise,  until  some  event  unexpectedly  makes  us 
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acquainted  with  it.  Professor  Amos  urges  strong  arguments 
against  definitely  establishing  a  system  which  he  believes  can 
exist  **  only  under  the  condition  of  substituting  Government  by 
irresponsible  Police  for  Government  by  Law  and  by  Courts  of 
Justice."  Very  few  of  us,  we  fancy,  would  at  all  care  to  have 
it  depend  on  nothing  more  stable  than  the  allegation  of  a 
Superintendent  of  Police,  on  the  information  of  some  subt)rdinate, 
whether  we  should  be  brought  before  a  Justices'  Court  of 
Summary  Jurisdiction.  In  the  cases  which  Professor  Amos  is 
considering,  the  effect  of  such  a  vagueness  of  the  ground  of 
accusation  is  not  only  to  erect  every  Superintendent  of  Police 
into  an  irresponsible  Public  Prosecutor  for  the  class  of  cases 
for  which  he  has  these  powers,  but  also,  the  Professor  urges, 
"  to  place  every  woman,  however  blameless,  practically  in  the 
hands  of  the  police.**  And  it  may  be  noted  that  marriage  does 
not  appear  to  place  a  bar  to  these  extraordinary  powers  of 
the  police  in  England,  as  it  does  in  Italy  and  other  Continental 
countries.  The  methods  of  procedure  adopted  in  some  foreign 
countries  are  rather  more  forcible  than  those  as  yet  in  vogue 
among  .ourselves.  One  quotation  which  Professor  Amos  makes 
throws  a  curious  light  on  the  by-play  of  the  Franco-German 
War,  and  reminds  us  of  a  passage  in  the  late  Dr.  Livingstone's 
Autobiography.  We  observe,  with  some  surprise,  by  the  way, 
that  in  his  quotation  from  M.  Lecour,  Professor  Amos  translates 
**inconvenantes"  by  **  unaccommodating,"  which  spoils  part  of 
the  pith  of  the  story.  The  German  Army,  when  investing  Paris, 
it  seems,  according  to  the  evidence  of  M.  Lecour,  instituted 
weekly  examinations,  of  which  the  subjects  "qui  seraient 
inexactes  aux  visites,  ou  incoovenantes  dans  leur  attitude, 
seraient  punies  comme  ^  Berlin,  et  recevraient  coups  de  bilton.** 
Now  Dr.  Livingstone  tells  us  that  his  forefathers  were  converted 
from  Popery  to  Presbyterianism  by  the  visit  of  the  laird's 
factor,  who  came  among  them  with  a  "  thick  yellow  stick,"  so 
that  for  some  time  the  unsophisticated  Islesmen  used  to  call  their 
new  religion  **  the  religion  of  the  yellow  stick.**  Those  who 
study  the  earnest  arguments  of  Professor  Amos,  and  the  mass 
of  evidence,  and  legal  and  statistical  information  which  he  has 
collected,  will  probably  doubt,  with  him,  the  good  results  of 
introducing  among  ourselves  the  rule  of  the  "thick  stick," 
whether  as  practised  in  Berlin  or  among  the  Western  Isles. 


A  Memoir  o/Rt.  Han.  James,  First  Lord  Ahnger,  Chief  Baron  of 
Her  Majesty's  Court  of  Exchequer.    Including  a  Fragment  of  his 


Digitized  by 


Google 


§26  REVIEWS. 

Autobiography,  and  Selections  from  his  Correspondence  and 
Speeches.  By  Hon.  Peter  Campbell  Scarlett,  C.B.  John 
Murray.     1877. 

In  this  pleasant  and  chatty  volume  the  story  of  the  Chief  Baron 
is  chiefly  told  by  himself,  either  directly,  in  his  fragment  of  Auto- 
biography, or  indirectly,  in  the  letters  interspersed  throughout 
the  Memoir,  and  the  speeches  printed  in  the  Appendix.  We  are 
thus  carried  back  to  the  days  of  Old  Trinity,  when  Fellow  Com- 
moners, such  as  James  Scarlett,  were  excused  from  all  attendance 
at  College  lectures,  and  restricted  to  an  Honorary  Degree,  and 
when  any  young  man  who  went  into  society  was  expected  to  be 
at  least  a  "  two  bottle  man."  Shrinking  from  this  test  of  fashion, 
young  Scarlett  declined  the  [)roffered  favours  of  the  society  of 
the  **  True  Blue  Club  "  at  Trinity,  and  consequently  attracted  the 
notice  of  Fellows  of  the  College  and  resident  Masters,  who  con- 
cluded that  "there  must  be  something  very  unusual"  about  so 
resolutely  abstemious  a  Fellow  Commoner.  Thus  forced  by  his 
own  action  into  becoming  a  reading  man,  Scarlett  soon  made 
valuable  and  lasting  friendships,  and  he  can  tell  us  how  he  saw 
Porson  drink  sixteen  cups  of  tea  at  a  sitting,  and  how  Romilly 
urged  him  to  learn  French  without  delay,  in  order  that  he  might 
enjoy  **  the  beauty  and  eloquence  of  Rousseau's  style."  Lord 
Abinger  coincides  with  his  friend's  view  of  the  sufficiency  of  the 
inducement,  but  makes  some  sensible  reservations  on  the  mor- 
bidness which  he  finds  in  Rousseau's  most  beautiful  compositions. 
After  he  had  been  called  to  the  Bar,  Scarlett  was  in  doubt 
whether  to  go  out  to  the  West  Indies,  and  make  use  of  his  family 
relations  with  Jamaica  to  push  his  fortunes  there,  or  to  try  his 
luck,  without  Professional  connections,  in  England  where  he 
**  scarcely  knew  a  single  Attorney."  Here  Romilly  again  came 
to  the  rescue,  and  recommended  his  giving  the  old  country  at 
least  a  fair  trial.  That  this  was  good  advice  Scarlett's  *  subse- 
quent history  sufficiently  proves,  and  it  is  small  wonder  that, 
looking  back  on  his  past  life.  Lord  Abinger  should  write  in  his 
Autobiography,  **  Of  all  the  friends  whom  I  cultivated  in  the 
Profession  of  the  Law,  I  must  put  Romilly  foremost."  Very 
interesting  are  the  many  personal  reminiscences  sown  broadcast 
through  the  pages  of  the  Autobiography,  in  which  heroes  of  the 
Senate  and  the  Forum  live  for  us  once  more.  In  Lord  Abinger*s 
pages  there  stand  out  in  vivid  relief  Romilly,"  terrible  in  reply," 
and  of  such  quickness  in  understanding  what  he  studied  that  he 
would  read  a  new  book  "  as  fast  as  the  leaves  could  be  cut 
open";  Pitt,  "  in  his  own  way  quite  unrivalled";  Fox,  "passion- 
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ate,  as  Pitt  never  could  be";  Burke,  "fullot  genius,  imagination, 
and  learning,"  yet  "never  a  successful  debater";  Sheridan,  bril- 
liant in  wit,  "his  voice  charming,  his  action  elegant,  and  his 
argument  lively  and  acute";  Erskine,  of  whom  Sheridan  said 
that  "  in  his  gown  and  wig  he  had  the  wisdom  of  an  angel,  but 
the  moment  he  puts  them  off  he  is  nothing  but  a  schoolboy." 
Yet  many  another  of  the  mighty  men  of  old,  **  quos  perscribere 
longum,"  passes  before  us,  as  James  Scarlett. draws  upon  the 
treasure-house  of  his  memory,  but  space  warns  us  to  deny  our- 
selves the  pleasure  of  quotations  from  which  it  is  hard  to  refrain. 
Long  kept  from  the  reward  of  the  silk,  to  which  his  position 
entitled  him,  Scarlett  was  in  the  midst  of  a  cause  at  the  Guildhall 
when  Lord  Eldon  sent  to  intimate  that  he  was  ready  to  receive 
his  oaths.     So  little  was  the  honour  expected  when  it  did  come, 
that  Scarlett  had  to  finish  the  Guildhall  sittings  in  his  stuff  gown. 
From  this  date  (1816)  to  the  period  of  his  appointment  as  Chief 
Baron  in  1834,  Lord  Abinger  says  of  himself  that  he  had  "  a 
longer  series  of  successes  than  has  ever  fallen  to  the  lot  of  any 
other  man  in  the  law."     In  1823,  in  the  course  of  a  tour  on  the 
Continent,  Scarlett  stayed  at  Coppet  with  the  Staels  and  De 
Broglies.    The  then   Duke  was   opposed  to  the  policy  of  the 
restored  Bourbons,   and   in   common  with    his  brother-in-law, 
Auguste  de  Stael,  took  a  warni  interest,  **  like  other  enlightened 
Frenchmen  of  that  epoch,  in  the  political  events  shadowing  out 
a  more  liberal  policy  in  England."      De  Stael  besought  the 
Scarletts  to  patronise  the  London  University,  to  give  indepen- 
dence to  Greece,  to  be  favourable  to  every   measure  for  the 
improvement  of  the  Colonies   and  the   gradual    abolition    of 
slavery,  to  favour  the  progress  of  rational  liberty  in  France,  to 
oppose  the  Jesuitic  influence  by  the    most  important  step  that 
could  be  taken  against  it,  viz..  Catholic  Emancipation,  and  so 
should  they  have  "his  benison."    James  Scarlett  died  in  harness, 
in  the  midst  of  his  judicial  duties,  during  the  Spring  Assizes  of 
1844.     His  son  ends  the  Memoir  as  he  begins  it,  by  lamenting 
the  scarcity  of  material  to  illustrate  the  life  of  James,  first  Lord 
Abinger.     But  he  has  wisely  allowed  his  father  as  much  as 
possible  to  tell  his  own  story,  so  that  the  reader  may  judge  for 
himself  of  the  "wit,"  the  "pleasant  humour,"  the  "well-stored 
mind,"  of  one  of  whom  his  son  lovingly  says  that  he  might  have 
taken  for  his  motto,  ^'  Integer  vitcB^  scelen'sque  purus.'^ 

To  the  aspirant  for  forensic  honours  the  chapter  in  Lord 
Abinger's  Autobiography  dedicated  to  "Public  Speaking*' 
will  furnish  much  food  for  reflection,  and  there  may  be  many 
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who  will  wish  to  learn  the  secret  of  the  machine  which  Scarlett 
was  quaintly  said  to  have  invented,  **  to  make  the  judge  nod 
approval,"  as  is  related  in  chapter  xviii.,  where  his  own  expla- 
nation of  the  "machine"  is  given.  Mr.  Peter  Campbell 
Scarlett  has  given  to  the  world  an  interesting  memoir  of  an 
able  judge,  bat  he  has  not  succeeded  so  well  in  convincing  us, 
at  least,  of  the  descent  of  the  Scarlett  family  in  Sussex  from  the 
"joint  Viscounts  of  Carlat"  in  Aquitaine,  who  "appear  to  have 
accompanied  the  Conqueror  in  1066."  Lord  Abinger  himself 
gives  forth  but  an  uncertain  sound  on  his  genealogy,  a  subject 
in  which  he  took  no  interest.  We  fear  that  there  is  more 
romance  than  probability  about  the  three  "joint  Viscounts," 
who  probably  would  appear,  to  a  comparative  mythologist,  to 
have  a  remarkable  affinity  with  the  "tres  chiulae"  in  which  the 
Angle,  the  Saxon,  and  the  Jute  are  said  to  have  fared  forth  over 
the  Northern  Sea  to  the  rich  shores  of  Britain. 


Principles  of  the  Criminal  Law,  A  concise  exposition  of  the 
Nature  of  Crime,  the  various  offences  punishable  by  the  English 
Law,  the  Law  of  Criminal  Procedure,  and  the  Law  of  Summary 
Convictions.  By  Seymour  F.  Harris,  B.C.L.,  M.A.,  Oxon., 
Barrister-at-Law.     Stevens  &  Haynes.     1877. 

There  is  no  lack  of  works  on  Criminal  Law,  but  there  was 
room  for  such  a  useful  handbook  of  Principles  as  Mr.  Se)rmour 
Harris  has  supplied.  Accustomed,  by  his  previous  labours,  to 
the  task  of  analysing  the  Law,  Mr.  Harris  has  brought  to  bear 
upon  his  present  work  qualifications  well  adapted  to  secure  the 
successful  accomplishment  of  the  object  which  he  had  set 
before  him*  That  object  is  not  an  ambitious  one,  for  it  does  not 
pretend  to  soar  above  utility  to  the  young  practitioner  and  the 
student.  For  both  these  classes,  and  for  the  yet  wider  class 
who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris 
has  produced  a  clear  and  convenient  Epitome  of  the  Law.  His 
statements  of  the  Law  are  generally  terse  and  intelligible,  and 
his  references  are  brought  down  to  date.  His  own  circuit 
experience  has,  in  some  cases,  enabled  him  to  mention  the  first 
occasions  on  which  recent  alterations  of  the  Law  were  put  into 
operation,  as,  e,g.,  on  p.  139,  where  he  is  able  to  state  that  the 
first  trial  for  sending  an  unseaworthy  ship  to  sea,  at  which,  in 
pursuance  of  Section  4  of  38  and  39  Vict.,  c.  88,  the  evidence 
of  the  defendant  was  taken,  occurred  at  the  Liverpool  Spring 
Assizes  of  1876.    It  will  occasionally  be  necessary  for  a  reader 
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-who  may  refer  to  the  book  for  some  specific  detail,  to  refer  back 
for  the  Act,  of  which,  in  some  cases,  the  section  alone  has  been 
given  at  the  foot  of  the  page.  For  instance,  on  pp.  64  to  68, 
the  references  in  relation  to  Coinage  offences  are  to  24  and  25 
Vict.,  c.  99,  whicK  is  cited  in  full  only  on  p.  63  ;  and  a  similar 
•course  is  pursued  with  respect  to  24  and  25  Vict.,  c.  96,  in  the 
chapter  on  Larceny,  while  occasionally  these  curtailed  references 
are  prefaced  by  "Ibid."  It  would  have  tended  to  greater 
clearness,  as  well  as  symmetry,  if  one  system  had  been  preserved 
throughout.  A  noticeable  feature  of  Mr.  Harris's  work,  which 
is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the 
student,  consists  of  a  Table  of  Offences,  with  their  legal 
character,  their  punishment,  and  the  statute  under  which  it  is 
inflicted,  together  with  a  reference  to  the  pages  where  a  State- 
ment of  the  Law  will  be  found. 


The  Law  of  Slander  and  Libel  (founded  upon  the  Treatise  of  the 
late  Mr.  Starkie),  including  the  Pleading  and  Evidence  Civil  and 
Criminal,  adapted  to  the  present  Procedure,  with  Forms  and 
Precedents.  Fourth  Edition.  By  Henry  Coleman  Folkard, 
Esq.,  Barrister-at-Law.    Butten\'orth.     1876. 

The  fourth  edition  of  this  well-known  work  on  Slander  and 
Libel,  to  which  circumstances  have  prevented  our  according  an 
earlier  notice  in  these  pages,  reflects  great  credit  upon  the 
learned  author  by  the  evidence  which  it  exhibits  of  laborious  care- 
fulness and  discriminating  judgment,  together  with  their  resultant 
lucidity,  accuracy,  and  comprehensiveness.  We  use  the  term 
"author"  instead  of  "editor"  advisedly,  because,  though 
founded  upon  the  Treatise  of  Mr.  Starkie,  the  edition  which  Mr. 
Folkard  brought  out  in  1869  was  substantially  a  new  work,  'and 
the  volume  now  before  us  contains,  we  are  assured,  but  "the 
merest  fragment"  of  the  original  Treatise  published  nearly  fifty 
years  since.  The  **  Commentary,*'  or  **  Preliminary  Discourse," 
occupying  64  out  of  the  900  pages  of  the  work,  and  certain 
portions  of  the  text  devoted  to  branches  of  the  Criminal  Division 
now  all  but  obsolete,  constitute  in  fact  almost  the  only  survivals. 
The  Law  of  Libel,  in  its  present  form,  has  grown  up  by  slow 
■degrees.  Its  history  has  an  interest  for  the  Student  of  Consti- 
tutional Law  as  well  as  the  ordinary  Practitioner;  and  it  is  only 
quite  recently,  as  Mr.  Folkard  observes,  that  "some  of  its  most 
important  principles  have  been  fully  recognised  and  established." 
The  Law  of  Privileged  Communication  has  been  a  special  object 
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of  the  author's  care  in  the  present  edition,  the  cases  con- 
cerning- it  being-  now  for  the  first  time  classified  and  arranged 
under  appropriate  headings,  setting  forth  the  principles  and 
grounds  of  privilege  applicable  to  each  class.  This  portion  of 
the  work  will,  we  doubt  not,  prove  of  great  assistance  to  the 
Practitioner.  A  few  exceptions  to  the  general  carefulness  dis- 
played throughout  the  book  have  met  our  eye,  but  we  will  only 
give  one  specimen,  which  has  a  somewhat  comic  look  as  a  foot- 
note reference.  At  p.  184  the  reader  is  directed  for  information 
as  to  the  case  of  Dawkins'  v.  Lord  Rokeby,  on  Appeal ^  to  "  L.R.  — ; 
45  L.J.  Q.B.  — .  And  see  infra  the  case  of  Dawkins  v.  PauUt^ 
p.  — .''  At  the  end  of  the  volume  is  a  collection  of  thirty-eight 
useful  Precedents,  and  an  Appendix  of  Statutes.  There  is  a  full 
Table  of  Cases,  and  the  Index  appears  to  be  copious  and  well 
executed. 


The  Doctrines  and  Principles  of  the  Law  of  Injunctions.  By 
William  Joyce,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law. 
Stevens  &  Haynes.     1877. 

Mr.  Joyce,  whose  learned  and  exhaustive  work  on  "The  Law 
and  Practice  of  Injunctions,"  has  gained  such  a  deservedly  high 
reputation  in  the  Profession,  now  brings  out  a  valuable  companion 
volume  on  the  ** Doctrines  and  Principles"  of  this  important 
branch  of  the  Law.  In  the  present  work  the  Law  is  enunciated 
in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as 
possible  being  cited ;  while  at  the  same  time  no  statement  of  a 
principle  is  made  unsupported  by  a  decision,  and  for  the  most 
part  the  very  language  of  the  Courts  has  been  adhered  to. 
Written  as  it  is  by  so  acknowledged  a  master  of  his  subject,  and 
with  the ,  conscientious  carefulness  that  might  be  expected  from 
him,  this  work  cannot  fail  to  prove  of  the  greatest  assistance 
alike  to  the  Student — ^who  wants  to  grasp  principles  freed  from 
their  superincumbent  details — and  to  the  Practitioner,  who  wants 
to  refresh  his  memory  on  points  of  Doctrine  amidst  the  oppres- 
sive details  of  professional  work.  We  think,  however,  that  Mr. 
Joyce  might,  in  1877,  have  ventured  in  his  text,  instead  of 
defining  an  Injunction  as  •'  issuing  by  the  order  of  a  Court  of 
Equity,"  to  have  boldly  stated  there  what  he  merely  tells  us  in 
a  note,  that  under  the  Judicature  Acts  **  the  power  of  granting 
Injunctions  has  been  given  to  the  High  Court  of  Justice." 

Elegance  of  style  may  not  be  necessary  in  a  Legal  Treatise, 
but  some  attention  to  lucidity  and  terseness  will  never  be  thrown 
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away.  Mr.  Joyce  seems  to  have  a  German  belief  in  long  sen- 
tences, which  we  cannot  but  fear  will  mar  the  usefulness  of  his 
work.  His  chapter  on  Jurisdiction,  for  instance,  opens  with  a 
paragraph  which  is  printed  as  one  sentence  of  fifteen  lines,  but 
would  be  much  more  intelligible  and  clear  if  broken  up  into 
three  sentences.  To  show  what  we  mean,  we  give  the  para- 
graph as  we  should  prefer  to  see  it  broken  up. 

"  It  would  seem  that  a  person  on  whom  an  injury  is  fraudu- 
lently committed  may  have  a  remedy  in  the  Courts  of  any 
country  where  the  fraud  occurs,  and  even  though  he  be  at  the 
time  an  alien  enemy.  Thus  a  foreign  manufacturer  has  a 
remedy  by  suit  in  this  country  for  an  Injunction  to  restrain 
the  fraudulent  appropriation  of  his  trade-mark,  and  for  an 
account  of  profits,  against  a  manufacturer  in  this  country  who 
has  committed  a  fraud  upon  him  by  using  his  trade-mark 
for  the  purpose  of  inducing  the.  public  to  believe  that  the 
goods  marked  are  manufactured  by  the  foreigner.  This 
relief  is  founded  upon  the  personal  injury  caused  to  the 
foreigner  by  the  defendant's  fraud,  and  exists,  although  he 
,  resides  and  carries  on  his  business  in  another  country,  and  has 
no  establishment  here,  and  does  not  even  sell,  or  usually  sell,  the 
goods  on  which  such  trade-mark  is  affixed,  in  this  country." 

Here  it  seems  to  us  that  the  three  parts  of  which  the  para- 
graph consists — the  Statement  of  the  Rights  of  Foreigners,  the 
Example,  and  the  Principle  of  Law,  would  all  be  clearly  sepa- 
rated, whereas  in  Mr.  Joyce's  statement  they  appear  confused. 
The  learned  author's  grammar  appears  also  to  be  peculiar;  at 
least  we  have  been  unable  by  any  of  the  ordinary  rules  to  con- 
strue his  proposition  that  **An  Injunction  is  a  Writ  remedial, 
issuing  by  the  Order  of  a  Court  of  Equity,  in  those  cases  where 
the  plaintiff*  is  entitled  to  Equitable  relief,  by  restraining  the 
commission  or  continuance  of  some  act  of  the  defendant." 

In  his  present,  as  in  his  larger  work,  Mr.  Joyce  has  paid  con- 
siderable attention  throughout  to  the  American  cases  on  the 
subject,  and  his  Index  is  specially  remarkable  for  its  analytical 

fulness.  

The  Laiv  of  Compensation  under  the  Lands  Clauses  and  Railways' 
Clauses  Consolidation  Acts,  the  Artizans'  and  Labourers'  Dwell- 
ings Improvement  Act,  1875,  the  Metropolis  Local  Manage- 
ment and  other  Acts,  <S:c.  By  Eyre  Lloyd,  of  the  Inner  Temple, 
Barrister-at-Law.     Fourth  Edition.     Stevens  &  Haynes.  1877. 

Not  much  more  than  eighteen  months  have  elapsed  since  we 
had  occasion  to  review  the  third  edition  of  this  work,  and  the 
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demand  for  a  new  edition  so  soon  afterwards,  justifies  at  once 
the  favourable  opinion  which  we  then  expressed,  and  at  the 
same  time,  affords  a  conclusive  independent  testimony  of  the 
high  appreciation  of  the  profession.  Since  the  publication  of 
the  last  edition,  recent  though  it  be,  several  important  points  on 
the  branch  of  law  of  which  it  treats  have  been  decided,  and  all 
these  are  carefully  noted  by  the  Author.  Not  the  least  impor- 
tant among  them  is  the  judgment  of  the  House  of  Lords  in  Lyon 
V.  The  Fishmongers^  Company  (the  bearings  of  which  were  fully 
discussed  in  our  Nos.  for  November  and  February  last),  by 
which,  reversing  the  decision  of  the  Lords  Justices,  it  was  de- 
termined that  there  is  no  distinction  between  the  position  of  a 
riparian  owner  of  land  abutting  upon  a  tidal,  and  upon  a  non- 
tidal  river,  as  far  as  regards  the  right  of  access  from  the  stream 
to  his  own  land,  and  vice  versa;  and  that  such  right  of  access  is 
a  private  right,  entirely  distinct  from  the  public  right  of  naviga- 
tion, which  is  common  to  the  riparian  owner  and  the  rest  of  the 
public.  Keeping  steadily  in  view  the  requirements  of  practical 
utility,  Mr.  Eyre  Lloyd  has  added  to  the  present  edition  a  com- 
plete set  of  forms  under  the  Artizans*  and  Labourers*  Dwellings 
Improvement  Act,  1875,  together  with  a  few  useful  specimens  of 
Bills  of  Costs  ;  and  the  "  Precedents  '*  appear  also  to  have  been 
carefully  revised  and  adapted  to  the  requirements  of  the  Judi- 
cature Acts  and  Rules. 


The  Book  of  Church  LaWy  being  an  Exposition  of  the  Legal 
Rights  and  Duties  of  the  Parochial  Clergy  and  the  Laity  of  the 
Church  of  England.  By  Rev.  J.  H.  Blunt,  M.A.  Second 
Edition.  Revised  by  Walter  G,  F.  Phillimore,  D.C.L.,  Barrister- 
at-law.  Chancellor  of  the  Diocese  of  Lincoln.   Rivingtons.     1876. 

A  Book  of  Church  Law  so  convenient  in  size,  and  bearing 
such  well-known  names  as  those  on  the  title  page  of  the 
work  before  us,  can  hardly  fail  to  be  much  sought  after  by 
parochial  clergy,  churchwardens,  and  even,  perhaps.  **  aggrieved 
parishioners."  The  design  is  an  admirable  one,  and  has 
evidently  been  the  object  of  much  conscientious  labour,  but  we 
should  have  liked  to  see  it  carried  out  in  a  somewhat  less 
antiquarian  and  more  practically  useful  manner.  There  is  no 
external  evidence  to  show  how  much  of  the  new  edition  should 
be  attributed  to  Dr.  Phillimore's  revision,  and  we  can,  therefore, 
only  offer  some  general  observations  on  the  principles  which 
appear  to  have  guided  the  joint  editors. 

On  several  important  points  it  seems  to  us  that  the  information 
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conveyed  is  not  adequate  even,  as  a  summary  exposition  of 
Church  Law.     In   treating*  of  the  office  of  churchwarden,  for 
instance,  our  authors,  after  stating  the  law  of  church-seats  thus, 
"by  the  Common  Law  every  parishioner  is  entitled  to  a  seat  in 
his  parish  church,"  proceed  to  assert  that  whether  the  assign- 
ment of  seats  to  parishioners  is  made  **  as  a  yearly  arrangement, 
whether  it  is  made  at  the  time  when  divine  service  is  about  to  be 
or  is  being  celebrated,  or  whether  the  power  to  make  it  is  only 
used  in  disputed  cases — the  seats  being  ordinarily  considered 
free,  and  open  to  the  first  comer — are  matters  entirely  within  the 
discretion  of  the  churchwardens,  subject  to  the  control   of  the 
Ordinary."     If  the  principle  be  stated  in  the  plainer,  and,  as  we 
believe,  more  accurate,  language  of  the  Chancellor  of  the  Diocese 
of  Carlisle  in  his  Rules  for  the  Guidance  of  Churchwardens,  **  the 
parish  church  is,  in  its  use,  the  property  of  the  whole  parish,  and 
the  inhabitants  generally  have  all  an  equal  right  in  it,"  the 
powers  of  a  churchwarden  would   seem  to  be  most  properly 
exercised  in  seating  parishioners  service  by  service.     Who  are 
the  electors  of  the  churchwardens  is  clearly  stated  in  a  recent 
opinion  by  Dr.  Stephens  and  Mr.  F.  H.  Jeune,  who  say,  "  Sub- 
stantially, the  qualification  is  the  having  been  rated  to  the  last 
poor-rate,  or  liablity  and  consent  to  be  rated,"  and  refer  to  58 
Geo.  III.,  c.  69,  amended  by  59  Geo.  III.,  c.  85,  and  16  &  17  Vict., 
c.  65,  as  determining  the  qualification.     Mr.  Blunt  and  Dr.  Phil- 
limore  tell  us  that  the  **  ordinary  law  by  which  the  appointment 
of  churchwardens  is  regulated  is  the  89th  Canon,"  and  do  not 
give  any  reference  to  these  Statutes  under  that  head,  only  intro- 
ducing them  much  later  on,  s.  v.  **  Vestries." 

Our  authors  seem  to  entertain  a  high  opinion  of  the  value  of 
presentments.     We  fear   that  a    churchwarden  in   London   or 
Liverpool  who  should  try  to  make  due  presentment  of  **  noto- 
rious sinners  "  in  the  sense  of  the  26th  Canon,  who  **  oflFend  their 
brethren,"  though  it  were  but  **  by  drunkenness  or  swearing,"  to 
leave  out  weightier  matters,  would  rue  the  day  when  they  under- 
took such  a  fearful  task.     And  we  doubt  whether  such  present- 
ments would  be  made  "with  advantage  to  religion."     We  have 
to  remark  upon  a  somewhat  heavy  admixture, of  the  theological 
and  doctrinal  element  in  the  **  Book  of  Church  Law."     After 
having-  correctly  stated  the  language  of  the  Prayer- Book  bearing- 
upon  the  minister  of  baptism  as  showing  that  the  **  things  essen- 
tial to  this  sacrament"  are  the  ** matter"  and  the  "words,"  our 
authors  carry  us  into  an  entirely  different  and  non-legal  field 
when  they  proceed  to  assert  that  a  lay  person  baptising  "  is 
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guilty  of  mo  small  sin."  Mr.  Blunt  and  Dr.  Phillimore  might 
naturally  be  expected  to  be  st.ong  in  Conciliar  lore.  It  deed, 
they  quote  Canons  and  Constitutions  of  every  conceivable  Council 
and  Synod,  and  of  very  varying  value.  But  we  fail  to  see  the 
use  of  quoting  a  Constitution  of  Canterbury,  a.d.  1378,  "Con- 
fe^siones  ter  in  anno  audiantur,"  and  informing  us  that  '-there 
is  in  existence  a  Canon  of  1220,  which  provided  that  if  a  child 
remained  unconfirmed  beyond  seven  years  of  age  neither  its 
father  nor  its  mother  should  enter  the  Church  until  the  rite  had 
been  performed."  If  our  authors  wish  to  revive  these  and  such 
like  provisions  they  have  more  than  a  life's  work  before  them ; 
but  it  would  be  work  more  pertinent  to  a  plea  for  Mediaeval 
Church  Discipline  than  to  an  "Exposition  of  Church  Law." 


A  Treatise  on  Banking  Law,  By  J.  Douglas  Walker,  Barrister- 
at-Law.     Stevens  &  Sons.     1877. 

In  the  short  compass  of  less  than  two  hundred  pages,  Mr. 
Walker  offers  to  the  Legal  Profession  a  convenient  practical 
summary  of  the  effect  of  the  most  recent  Acts  and  decisions  on 
the  principal  points  that  arise  in  Financial  Law.  It  would  be 
not  unnatural  to  suppose  that  in  a  work  of  this  kind  we  should 
obtain  a  definition  of  the  element3  that  constitute  a  **  Banker  " 
in  the  eyes  of  the  Law.  This,  however,  seems  still  to  a  certain 
extent  to  be  a  desideratum.  By  the  45th  Sect,  of  the  Stamp 
Act,  1870  (32  &  34  Vict.,  c.  97),  quoted  by  Mr.  Walker  (p.  8),  it 
is  enacted  that  "  the  term  banker  means  and  includes  any  cor- 
poration, society,  partnership  and  persons,  and  every  individual 
person,  carrying  on  the  business  of  banking  in  the  United 
Kingdom."  But  what  is  the  definition,  if  any,  of  "  the  business  ot 
banking  ?"  We  could  wish  that  Mr.  Walker  had  given  us  some 
light  on  this  point.  It  might  be  asked,  for  instance,  is  an  Army 
Agent,  receiving  and  holding  moneys  of  an  officer  to  whose 
regiment  he  is  agent,  and  giving  his  customer  cheque-books 
by  means  of  which  to  draw  upon  him,  a  **  Banker  "  within  the 
meaning  of  the  definition  just  cited  ?  And  if  not,  why  not  ?  These 
are  questions  quite  within  the  scope  of  Mr.  Walker's  Treatise, 
and  we  hope  he  may  consider  them  in  a  future  edition  of  his 
present  useful  contribution  to  the  Legal  Literature  of  Banking. 


The  Merchant  Shipping  Laws;  being  a  Consolidation  of  all  the 
Merchant  Shipping  and  Passenger  Acts,  from  1854  to  1876 
inclusive,  with  Notes  of  all  the  leading  English  and  American 
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Cases  on  the  Subjects  affected  by  Legislation.     By  A.  C.  Boyd, 
LL.B.,  Barrister-at-Law.     Stevens  &  Sons.     1876. 

When  w6  consider  that  the  Act  which  came  into  operation  on 
the  1st  October,  1876,  is  the  fifteenth  dealing  with  our  Merchant 
Shipping  which  has  been  passed  since  1854,  and  that  the  Act  of 
1854  itself  repealed  and  consolidated  all  previous  legislation  on 
the  subject,  it  is  not  too  much  to  say  that  we  are  practically  in 
possession  of  a  Code  of  Maritime  Commerce.     It  has  been  Mr. 
Boyd's  object  so  to  deal  with  the  various  Maritime  Enactments, 
as  to  present  for  the  use  both  of  the  practising  Barrister,  the 
Shipmaster,  and  the  Consular  Officer,  a  general  view  of  the 
Enactments  which  they  have  to  interpret  or  apply.     This  **  con- 
spectus "  Mr.  Boyd  has  thought,  wisely  as  we  believe,  that  he 
could  best  give  by  throwing  the  whole  of  the  Legislation  on 
Maritime  matters  as  nearly  as  possible  into  the  shape  of  a  Code, 
indicating  the  Sections  of  the  principal  Act,  that  of  1854,  in  bold 
figures,  at  the  top  of  the  margin  of  each  page,  and  illustrating 
the  text,  wherever  necessary,  by  references  to,  or  embodiments 
of,  decided  cases,  both  British  and  American,  and  placing  under 
the  Sections  of  the  principal  Act,  the  relative  sections  of  the  sub- 
sequent Acts,  or  the  Orders  in  Council  altering  or  explaining 
the  original  Act.     The  subject  with  which  Mr.  Boyd  deals   is 
one  that  affects  very  large  interests,  and  our  Legislation  upon  it 
has  naturally  attracted   attention  in    foreign    countries.      The 
Society  of  Comparative  Legislation  in  Paris,  at  one  of  its  recent 
meetings,  reported  in  its  "  Bulletin  '*  for  June,  1877,  devoted  a 
considerable  portion  of  an  evening,  to  hearing  and  discussing  a 
Paper,  in  which  M.  Algernon  Jones,  Advocate  of  the  Court  of 
Appeal  in  Paris,  expounded  the  chief  points  of  the  Act  of  1876. 
The  right  of  arrest  of  a  ship  pronounced  unseaworthy  by  the 
Agents  of  the  Board  of  Trade  has,  it  appears,  nothing  analagous 
to  it  in  French  Legislation.     One  feature  of  the  Act  of  1876, 
that  which  gives  **  one  of  Her  Majesty's  Principal  Secretaries  of 
State "  power    to  appoint    as  an  Assessor    **  any    person    or 
persons,  on  the  recommendation  of  a  Foreign  State  *'  (39  and  40 
Vict.,  c.  80,  s.  7),  was  justly  characterised  by  M.  Jones,  as  having 
an   International  importance,  and  making  a  beginning  of  an 
International    agreement   on  measures  for    the    protection    of 
Mercantile  shipping.     The  fact  that  a  Foreign  Assessor  may  be 
appointed,  is  not  brought  out  in  Mr.  Boyd's  generally  excellent 
Index.  

•ii*  Pressure  on  our  space  compels  us  to  postpone   several   Reviews  and 
Notices  of  Smaller  Books  and  Pamphlets. 
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We  have  to  acknowledge  the  receipt  of  the  following : — 
Palmer* s  Company  Precedents,     Stevens  &  Sons.     1877. 
Der Begriff der  Strafe.    ZuricH:  Orell  Fussli.     (London:  Nutt.) 

1877. 
Rumsey's  Chart  of  Hindu  Inheritance.     W.  H.  Allen.     1 877. 
Burton's  Increase  of  the  Episcopate  and  Conge  d*Elire.    J.  Parker  & 

Co.     1877. 
Lawrence's  Sale  Under  Partition  Acts,     Butterworths.     1 877. 
Revised  Statutes,     Vol.  XII.     Eyre  &  Spottiswoode.     1877. 
Wharton's  Law  of  Evidence.     London:   Triibner.     Philadelphia: 

Kay. 
Smith's  Mercantile  Law,     9th  Edition.     Stevens  &  Sons.     1877. 
Case  of  Lord  H.  Seymour's  Will.     Stevens  &  Haynes.     1877. 

We  have  also  received  to  date : — 
The  American  Law  Review,     Boston  :  Little,  Brown  &  Co. 
The  Southern  Law  Review.     St.  Louis  :  G.  I.  Jones  &  Co. 
The  Albany  Law  fournaL     Albany,  N.Y. 
The  Canada  Law  fournal.     T'oronto. 
The  Scottish  Law  Magazine,     Edinburgh :  T.  &  T.  Clark. 
The  Irish  Law  Times,     Dublin. 
The  New  Zealand furist,     Dunedin,  N.Z. 
The  Foreign  Church  Chronicle,     London  :  Wells  Gardner. 
Journal  de  Droit  International  Prive,     Paris  :    Marchal,  Billard  et 

Cie. 
Revue  de  Droit  International.     Gand.     No.  IV.     1 876-7. 
Rivista  di  Discipline  Carcerarie.     Rome. 
Revue  Genirale  du  Droit,  &c.     Paris  :  E.  Thorin. 
Nouvelle  Revue  Historique  de  Droit.     Paris  :  Larose 
Circolo  Giuridico.     Palermo.     1877.     Nos,  I.  &  II. 
Boletin  de  la  Institucion  Lihre  de  Enscnanza.     Madrid.     1877.    ^os. 

I.— V. 
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April. 

19.  Batt,  Henry,  Esq.,  Solicitor,  aged  63.     Admitted  1846. 
30.  Brooke,  Zachary,  Esq.,  Solicitor,  aged  73.  Admitted  1825. 
30.  Gregory,  William,    Esq.,  Solicitor,  Leicester,  aged   74. 

Admitted  1829. 

23.  Griffith,  George,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
law,  aged  88.  For  many  years  Recorder  of  Denbigh.  Called  1830. 

6.  HoLL WAY,  John  Hardwick,  Esq.,  Solicitor,  Louth,  aged  81. 
Admitted  18 18. 

23.  Kennedy,  William,  Esq.,  W.S.  (Scot.),  aged  76.  Admitted 
1827. 

23.  Morphy,  Edward,  Esq.,  Solicitor  (Irel.) ,  aged  66. 

21.  NoRTHALL- Laurie,  Peter,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-law,  B.A.,  St.  Peter's  Coll.,  Cam.,  1830,  LL.D.,  1872,  aged  69. 
Called  1833. 

24.  Saxelbye,  John,  Esq.,  Solicitor,  Hull,  aged  71.  Admitted 
1829. 

22.  Weston,  James  Woods,  Esq.,  Solicitor,  Manchester,  aged 
74.    Admitted  1 827. 

May. 

20.  Arnold,  Thomas  James,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-law,  F.R.S.,  Senior  Metropolitan  Police  Magistrate,  aged 
73.  Called  1829.  Eldest  son  of  the  late  Samuel  James  Arnold, 
Esq.,  J.P.,  for  Middlesex  and  Westminster,  by  Matilda  Caroline, 
daughter  of  the  late  Henry  James  Pye,  Esq.,  M.P.,  Poet 
Laureate.  Appointed  by  the  late  Lord  Brougham  a  Commis- 
sioner of  Bankruptcy  at  Liverpool,  but  subsequently  returned  to 
practice  at  the  bar.  He  was  for  many  years  a  Revising  Bar- 
rister until  his  appointment,  in  1847,  as  Metropolitan  Police 
Magistrate  at  Worship  Street,  whence  he  was  removed,  in 
1851,  to  Westminster.  Author  of  "  Municipal  Corporations," 
**  Justices  of  the  Peace  out  of  Session,"  **  The  Labour  Laws,*'  &c. 

5.  Gumming,  Gordon,  Esq.,  Solicitor,  aged  36.   Admitted  1863. 
8.  Cunningham,  William  Crozier,  Esq.,  Solicitor  (Irel.),  Clerk 
of  the  Peace  for  Belfast,  aged  49.    Admitted  1850. 

23.  Evans,  Frederic  Hodgson,  of  the  Middle  Temple,  Esq., 
Barrister-at-law.     Called  1843. 

.  Hackett,  Sir  William,  Chief  Justice  of  Ceylon,  aged  53. 
Born  1824.  Educated  at  Stonyhurst  and  at  Trin.  Coll.  Dublin 
(B.A.  1846).  Called  to  the  Irish  Bar,  and  subsequently,  in  1851, 
to  the  English  Bar,  by  the  Hon.  Soc.  of  Lincoln's  Inn.     Queen's 
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Advocate  on  the  Gold  Coast,  1861 ;  and  Acting*  Chief  Justice, 
1861-63;  Lieut.-Governor  of  the  Gold  Coast,  1864;  Recorder 
of  Prince  of  Wales's  Island,  1866  (when  he  received  the  honour 
of  knighthood) ;  and  subsequently  Judge  of  Penang ;  Acting 
Chief  Justice  of  the  Straits  Settlements,  187 1  ;  succeeded  Sir 
George  Anderson  as  Chief  Justice  of  Ceylon,  1876. 

20.  Hatward,  Thomas,  Esq.,  Solicitor,  Manchester.  Admitted 
1859. 

26.  Innes,  Frederic  Stocks  Bentley-,  of  the  Middle  Temple,  Esq., 
Barrister-at-law,  J.P.,  and  D.L.,  for  Caithness-shire,  aged  40. 
Called  1859. 

23.  KiLKELLY,  James  Joseph,  Esq ,  Solicitor  (Irel.),  J.P., 
Chairman  of  the  Nenagh  Town  Commissioners,  ag'ed  59. 

17.  Langhorne,  John  Bailey,  Esq.,  Solicitor,  Wakefield,  Dis- 
trict Registrar  of  Court  of  Probate,  and  J.P.  for  Co.  Berwick, 
aged  61.    Admitted  1839. 

12.  LovELL,  Edwin,  Esq.,  Solicitor,  Clerk  ot  the  Peace  for 
Co.  Somerset,  aged  70.    Admitted  183 1, 

I.  Merrifikld,  John,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-lav^,  aged  88.     Called  1828. 

22.  Pollock,  John,  Esq.,  Solicitor,  (Irel.),  B.A.,  aged  71. 

3.  RowcLiFFE,  Charles  Edward,  Esq.,  Solicitor,  Stognmber, 
ag'ed  54.    Admitted  1843. 

I.  Seed.s  Henry,  Esq.,  Solicitor,  (Irel.),  ag'ed  62. 

I.  Shirrie,  James  Pollock,  Esq.,  Solicitor,  (Irel.),  aged  34. 

31.  Taaffe,  Patrick  Augustus,  Esq.,  Solicitor,  (Irel.) 

22.  Tait,  John,  Esq.,  Advocate,  aged  82.  The  deceased, 
who  was  the  eldest  brother  of  the  present  Archbishop  of  Canter- 
bury, was  called  to  the  Scottish  bar  in  18 19,  and  subsequently 
appointed  Sheriff  of  the  united  counties  of  Clackmannan  and 
Kinross,  and  afterwards  of  Perthshire.  Vice-Dean  of  the 
Faculty  of  Advocates,  1868,  in  succession  to  Lord  Manor. 

17.  Whitmore,  Charles  Shapland,  Esq.,  Q.C.,  Bencher  of  the 
Inner  Temple,  and  Judge  of  the  Southwark  County  Court,  aged 
72.  Educated  at  Rugby  and  Trin.  Coll.  Cam.;  B.A.,  1827; 
M.A.,  1830;  in  which  latter  year  he  was  called  to  the  bar. 

16.  \ouNG,  James,  Esq.,  S.S.C.,  (Scot),  Secretary  to  the 
Society  of  Solicitors  before  the  Supreme  Courts  of  Scotland,  of 
which  he  had  become  a  member  in  1859. 

June. 

19.  Bailey,  John,  Esq.,  Q.C.,  Bencher  of  Lincoln's  Inn,  M.A.> 
St.  John's  Coll.  Cam.,  and  second  wrangler,  1S28.  Called  1832; 
Q.C,  1851. 
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19.  Campbell,  Robert,  of  Sonachan,  Esq.,  W.S.,  (Scot.),  aged 
98,  was  the  Father  of  the  Society  of  Writers  to  Her  Majesty's 
Signet,  having  been  admitted  1805 ;  J.P.  and  D.L.  for  County 
Argyll. 

9.  Corcoran,  Lawrence  William,  Esq.,  Solicitor,  (Irel.),  aged 

67. 

23.  Edwards,  John  Hawley,  Esq.,  formerly  of  Shrewsbury, 
Solicitor,  aged  66. 

11.  GouLBURN,  Frederick  Anderlecht,  of  the  Inner  Temple, 
Esq.,  Barrister-at-law,  M.A.  and  late  Fellow  of  All  Soiils,  Ox- 
ford, aged  59.     Son  of  the  late  Mr.  Serjeant  Goulburn,  M.P. 

12.  Haldane,  Robert,  Esq.,  W.S.  (Scot.),  J.P.  for  Perthshire 
and  Forfarshire,  aged  72.     Admitted  1829. 

9.  Hamilton,  Right  Hon.  Robert  Adam  Christopher  Nisbet-, 
Advocate,  J.P.  and  D.L.  for  Lincolnshire  and  Haddingtonshire. 
Eldest  son  of  the  late  Philip  Dundas,  Esq.,  and  grandson  of  the 
late  Lord  President  Dundas  of  Arniston.  Educated  at  Edin- 
burgh University.  Called  to  the  Scottish  bar  1826.  M.P.  for 
Ipswich,  1826-30,  and  1835-37;  for  Edinburgh,  1831-2  ;  and  for 
North  Lincolnshire,  1837-57;  Chancellor  of  the  Duchy  of  Lan- 
caster, 1852.  Assumed  the  name  of  Christopher,  in  lieu  of 
Dundas,  in  1836,  and  the  name  of  Nisbet-Hamilton  in  1854,  on 
the  accession  of  his  wife  (Lady  Mary  Bruce,  eldest  daughter  of 
Thomas,  seventh  Earl  of  Elgin),  to  the  Dirleton  and  Belhaven 
Estates. 

27.  Hawkins,  John  Heywood,  Esq.,  Barrister-at-law,  M.A., 
Trin.  Coll.  Cam.,  aged  75.  M.P,  for  the  now  disfranchised 
borough  of  St.  Michael's,  Cornwall,  1830-31;  for  Tavistock, 
1831-2;  for  Newport,  I.W.,  1832-41. 

14.  Hayward,  Edward,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law.     Called  1836. 

16.  Hepworth,  John  Tuer,  Esq.,  Solicitor,  aged  27.  Admitted 
1871. 

4.  Hunt,  Charles,  Esq.,  Solicitor,  formerly  of  Wednesbury, 
aged  75. 

25.  Hunt,  James,  Esq.,  Solicitor,  Cambridge,  aged  69. 
Admitted  1833. 

24.  Le  MoTTjfcE,  Arthur  James,  of  the  Inner  Temple,  Esq., 
Barrister  at-law,  B.A.,  Caius  Coll.  Cam.,  aged  30.    Called  1872. 

15.  Mellish,  Right  Hon.  Sir  George,  Lord  Justice  of  the 
Court  of  Appeal,  aged  63.  Second  son  of  the  late  Very  Rev. 
Edward  Mellish,  Dean  of  Hereford,  by  Elizabeth  Jane,  eldest 
daughter  and  co-heiress  of  the  late  Very  Rev.  William  Leigh, 
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of  Rushall  Hall,  Staffordshire,  Dean  of  Hereford.  Bom  1814. 
Educated  at  Eton  and  Univ.  Coll.  Oxon.  (B.A.  1837,  M.A.  1839). 
Practised  as  a  special  pleader  1840-8,  in  which  latter  year  he 
was  called  to  the  Bar  by  the  Inner  Temple,  and  went  the 
Northern  Circuit.  Q.C.,  1861.  Appointed  a  Lord  Justice  of 
Appeal  in  the  High  Court  of  Chancery,  1870. 

20.  Morrison,  John,  Esq.,  Advocate  (Scot.)     Called  1855. 

13.  QuiNLAN,  James  William,  Esq.,  Solicitor  (Irel.). 
18.  Rice,  Michael,  Esq.,  Solicitor  (Irel.). 

4.  Robinson,  Henry  Meggison,  Esq.,  Solicitor,  Bristol,  aged 
48.     Admitted  1852. 

17.  TiNCLER,  Francis  Green,  Esq.,  Solicitor  (Irel.). 
27.  ToMLiNSON,  Thomas,  of  the  Middle  Temple,  Esq.,  Bar- 
rister-at-law,  M.A.,  Trin.  Coll.  Dub.,  aged  39. 

1.  Warner,  John,  of  the  Inner  Temple,  Esq.,  Barrister-at-law, 
aged  71.     Called  1830. 

2.  Wason,  James,  Esq.,  Solicitor,  Birkenhead,  Registrar  of 
Birkenhead  County  Court,  aged  72.    Admitted  1829. 

8.  Wilkinson,  Thomas,  Esq.,  Solicitor,  Canterbury,  aged  80. 
Admitted  1833. 

July. 

8.  AxLowAY,  Robert  Morellet  Montgomerie,  Esq.,  Barrister- 
at-law  (Irel.),  M.A.,  Trin.  Coll.  Dub.,  J.P.  for  Queen's  County, 
aged  70. 

14.  Cajirick,  William,  Esq.,  Solicitor,  Coroner  for  the  Eastern 
Division  of  Cumberland,  aged  73.     Admitted  1827. 

5.  CooKSON,  William  Strickland,  Esq.,  Solicitor,  aged  77. 
Admitted  1823.  For  many  years  Treasurer  of  the  Social 
Science  Association,  and  Representative  of  the  Incorporated 
Law  Society  on  the  Council  of  Law  Reporting. 

4.  Jackson,  William  Henry,  Esq.,  Solicitor  (Irel.),  aged  66. 

8.  Marshman,  John  Clark,  Esq.,  Barrister-at-law,  C.S.I.,  of 
Serampore,  India.  Eldest  son  of  the  well-known  Dr.  Marshman, 
Baptist  Missionary  there,  and  brother-in-law  of  the  late  General 
Sir  Henry  Havelock.  Founder  of  the  first  Bengalee  newspaper, 
and  of  the  "Friend  of  India,'*  the  first  English  weekly  in  India. 
Besides  his  great  work  the  **  History  of  India,"  he  was  author  of 
a  *'  Guide  to  the  Civil  Law,"  and  other  popular  Anglo-Indian 
law  works. 

6.  Philpot,  Henry,  Esq.,  Solicitor.    Admitted  1 863. 

10.  Sheil,  Joseph  Robert,  Esq.,  M.A.,  LL.B.,  Solicitor  (Irel.), 
aged  28. 
17.  White,  Patrick  A.,  Esq.,  Solicitor  (Irel.),  aged  30. 
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Ilefiamation    ...      12,  56, 92,  124 

Default  of  Appearance,  see  Prac- 
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For  august,  SEPTEMBER,  and  OCTOBER,  1876. 
By  L.  Q.  Gordon  Robbins,  Barrister-at-Law. 


Adininistration ; 

(i*)  C.  p.  Diy. — Account — Coutit^-c^iim.— An  ftdminifltrator  may  maintain  an 
action  for  the  whole  of  a  debt  dne  to  the  intestate,  aud  when  an  order  has 
been  made  in  the  Chancery  Dinsion  for  an  acoonnt,  the  debtor  cannot  set 
np  a  connter-olaim  in  respect  of  a  debt  dne  to  him  from  the  estate,  bat 
mnst  proTe  for  it  in  the  Administration  action. — Newell  y.  National 
Provincial  Bank,  L.R.  1,  C.P.D.  496 ;  46  L.J.,  C.P.  286  ;  24  W.R.  468. 

(li.)  Ch.  Diy-  V.  C  B.—CotU—ProbaU^JuritdictUm.—The  Honse  of 
Lords  in  an  appeal  from  the  Probate  Gonrt,  ordered  the  costs  to  be  paid 
ont  of  the  estate :  Held  that  the  Court  of  Probate  haying  jurisdiction  only 
oyer  personalty,  snch  costs  conld  not  be  charged  on  ttie  real  estate. — 
Charter  y.  Charter,  46  L. J.,  Oh.  706  ;  84  L.T.  412 ;  24  W.R.  874. , 

(iiL)  p.  D.  Sd  a.  Diy, -^Injunction, — Plaintiff  claimed  administxation  as  next 
of  kin  of  intestate ;  defendant,  who  alleged  herself  to  haye  been  the  wife 
of  deceased,  possessed  herself  of  his  personalty ;  on  ex  parte  application 
of  plaintiff  after  issne  of  writ,  bnt  before  seryice,  Court  granted  an 
injunction  to  restrain  defendant  from  dealing  with  the  property  until 
further  order.— Brani  y.  MiUon,  UJ.  45,  P.D.  A.  41 ;  84  L.T.  854 ; 
24  W.B.  524. 

(iy.)  p.  D.  &  A.  Div. — Lvmited  Chant,'  Where  an  executor's  executor  was  out 
of  the  jurisdiction,  the  Court  granted  administration  with  the  will  annexed 
to  the  nominee  of  parties  interested,  limited  to  a  particular  fund. — In  the 
goods  of  Grant,  46  L.  J.,  P.D.  A.  88 ;  24  W.R.  929. 

(▼.)  p.  D*  Sd  a*  "Dtv—Limiied  ^ran^.— Administration  of  estate  of  A.  was 
granted  to  B.  a  creditor  who  became  bankrupt ;  B.'s  trustee  assigned 
the  debts  due  from  his  estate  to  C,  also  a  creditor ;  a  grant  de  bonis  was 
made  to  0.  limited  to  B.*s  interest.— !«  t/.e  goodt  of  Busdett,  45  L.J. 
P.D  A.  71 ;  84  L.T.  856. 

(tI.  Ch.  Diy>—i'ar/ff^/At>.— Where  a  partner  since  deceased  had  misappro- 
priated partnership  property  :  Held  that  the  trustee  in  Bankruptcy  of  the 
■uryiying  partners  was  entitled  to  proye  against  the  separate  estate  of  the 
deceased  partner  for  the  amount  misappropriated. — Lacey  y.  HUt, 
BaUey'e  eiaim.    86  L.T.  149. 

(yii.)  Ch.  Div.  V.  C  H^—Beal  StiMie-^SaU—WheTe  the  exeontrix  of  a 
deceased  trustee  who  had  committed  a  breach  of  trust  admitted  assets, 
but  afterwards  withdrew  admiuion :  Heid  that  cestuis  que  trustent,  who 
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hAd  inBtitiited  an  adminifitratioii  snit  wer«  entitled  to  file  a  petition  nnder 
13  ft  14  Yiot.  c.  86,  b.  56,  for  sale  of  deceased  trastee^s  real  estate  before 
the  chief  clerk  had  made  his  certificate  as  to  the  amonnt  of  liability. — 
JBeU  Y.  Tdmer,  L.B.  2  Ch.  D.  409 ;  45  L.J.  Ch.  681;  24  W.R.  451. 

Agreements  and  Oontraots  :— 
(i*)  H*  L* — dgeney. — Where  two  persons  agree  that,  for  a  fixed  time,  one  shall 
employ  the  other  as  sole  agent  at  a  certain  place,  and  that  the  latter  will 
not  act  there  for  any  other  principal,  there  is  no  implied  contract  that  the 
employer  will  not  part  with  the  bneiness  daring  the  time  named. — BJkodet 
T.  Fonooody  L.B.  1,  App.  256 ;  84  L.T.  890;  24  W.B.  1078. 

(ii.)  O.  v.  "DiV '—Breach  of  Contract.— Measure  of  damages. — Plaintiff  contracted 
to  constmct  a  tramway,  and  made  a  snb-eontract  with  defendants  whereby 
they  agreed  to  lay  down  and  maintain  in  good  repair  asphalte  on  the 
roadway ;  in  consequence  of  defectiye  state  of  the  asphalte,  H.  was  in- 
jured and  brought  action.  Plaintiff  called  on  the  defendants  to  defend 
the  action,  and  on  their  refusal  resisted  and  afterwards  compromised  it  for 
£70 ;  he  had  also  to  pay  £58  for  costs  of  the  litigation ;  the  jury  found 
that  the  resistance  and  ultimate  compromise  were  reasonable.  Rdd  that 
the  defendants  were  liable  for  the  £70  but  not  for  the  costs,  as  not  being 
**  natural  or  necessary  consequence  of  their  default.*'— i^StiUr  t.  Valdt 
Traters  JephaUe  Co,,  L.B.  1  O.P.D.  511. 

(ill.)  O.  p.  "Div.SuUding  Contract.— Held  on  the  construction  of  a  building 
contract,  that  clauses  with  reference  to  aToidance  of  the  contract  and 
forfeiture  of  implements  and  materials,  could  only  be  enforced  before  the 
time  originally  fixed  for  completion  of  the  works  had  expired. — Walker  ▼. 
London  ^r  North  fTestem  Railway  Co.,  L.B.  1,  C.P.D.  518. 

(iv.)  Ex  Diy. — Construction.— "E.  S.,  a  widow,  being  unable  to  pay  her  debta  to 
plaintiff,  it  was  agreed  that  in  consideration  of  regular  payment  of  interest 
thereon,  he  would  forego  his  claim  to  the  principal  daring  her  life,  and 
her  daughters  agreed  to  pay  the  principal  *'  out  of  her  estate  at  her 
decease  " :  the  widow  had  then  or  thereafter  no  property  except  a  life 
estate  in  freehold  property,  of  which  the  daughters  at  her  death  became 
tenants  in  conmion  in  fee :  Held  that  plaintiff  haTuig  brought  an  action 
on  the  daughters'  undertaking  was  rightly  non-suite£ — Brown  t.  Fletcher, 
85  L.T.  165. 

(▼.)  Q.  B.  "DiV. r-Comtructionr-' Arbitration,— T>Qien^9,niB  sold  to  plaintiff  certain 
goods  guaranteeing  Uieir  quidity :  it  was  also  agreed  that  in  case  of  dis- 
pute %rising  out  of  the  contract  the  matter  should  be  referred  to  arbitra- 
tion within  14  days  of  landing :  Held  on  construction  of  the  contract  that 
the  agreement  to  refer  was  a  condition  precedent  to  action  for  damages. 
—Pompe  V.  Fuehs,  84  L.T.  800. 

(tI.)  Q*  B.  Div.'-Coniract  of  #a^.— Ck>ntract  for  sale  of  goods  to  be  shipped 
*  in  the  months  of  March  ^^  April " ;  the  goods  were  actually  shipped 

in  February :  Beld  that  consignee  was  not  bound  to  accept  the  goods. — 
Shand  y.  Bowee,  L.B.  1  Q.B.D.  470 ;  46  L.J.  Q.B.  507  ;  84  L.T.  795  ;  24 
W.B.  784. 
(▼ii.)  O.  P.  Div. — Contract  of  Sale.— Yendor  of  goods  contracted  in  writing  to 
deliver  them  "  75  tons  at  once,  and  76  in  July  next ."  By  end  of  July  only 
75  tons  had  been  delivered ;  in  October,  at  verbal  request  of  defendimt, 
goods  were  forwarded  to  him,  but  were  not  accepted :  Held  that  no  action 
was  maintainable  under  the  original  contract,  nor  was  there  any  new 
contract  to  support  action  for  goods  sold  and  delivered. — Plevins  v. 
Downing,  L.B.  1  0.  P.  D.  220 ;  45  L.J.  C.P.  696 ;  86  L.T.  263. 

(viii.)  Ex.  Div.— Contract  of  Sa/e— Strife*.— Plaintiffs  contracted  to  supply 
coals  daily  to  defendants,  vendors  not  being  bound  to  keep  up  deliveries 
in  event  of  a  colliers'  strike:  on  28th  of  March  a  strike  was  brought 
about,  owing  to  redaction  of  ooUiert'  wages  by  plaintiff^,  and  the  pita 
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remained  oloeed  till  38i]i  Jvljx  Eeld  that  d^fenaaate  oonld  not  repudiate 
the  oontraot,  but  moflt  accept  nndeliyered  coal.— JSTinp  t.  Parker^  84 
L.T.887. 

Qx.)  ^Contraet  of  Sale--  Unpaid  Vefidor^Lienr-EttoppeL^DettndajiUi  sold^ds 
to  B.  &  Go.,  and  dellTered  to  them  a  written  ondertaking  to  deliv^the 
same  to  order.  B.  Ss  Oo.  sold  to  plaintlflb  and  received  Uie  price,  and 
afterwards  failed :  Held  that  the  undertaking  did  not  estop  defendants 
from  setting  np  their  lien  as  unpaid  Tendore.— JormtTotf  t.  Bain,  L.B.  1, 
O.P.D.  445 ;  46  L.J.  O.P.  264;  84  L.T.  824. 

(z.)  Oh.  Div.  IC.  H. — Beteiision, — An  Actress  haying  been  engaged  by 
defendants  to  perform  in  a  new  Opera,  was  nnable  through  illness  to 
perform  on  the  opening  or  earlier  nights,  whereby  the  manager  was 
obliged  to  engage  another  actress  to  take  the  part :  Held  that  the  failure 
of  consideration  justified  defendants  in  rescinding  the  contract. — Pout' 
$ard  V.  Spiertt  L.R.  1,  Q.B.D.  410 ;  46  L.J.  Q.B.  621 ;  84  L.T.  678 ; 
24W.R.81^, 

(zi.)  0*  A'-— Specific  Performance.— Defendant  Terbally  agreed  to  purchase  a 
horayftk  hia  solicitor  next  day  wrote  a  letter  stat^g  terms  of  arrangement, 
enclosing  draft  oontraot  for  perusal :  Held  that  the  solidtor'a  leUer  was 
not  a  memorandum  of  agreement  under  Statute  of  Frauds,  and  fbat 
BpeMo  performance  could  not  be  decreed. ~/9m{t A  t.  Webster,  L.B.  8, 
Ch,  D.  49 ;  46  LTj.  Oh.  480 ;  86  L.T.  44 ;  24  W.B.  894. 

(xfi,)  O*  A. — Spec^  fgrforwutHce, — ^Where  demurrer  to  bill  for  speoiflc  perform- 
ance ongronnd  that  agreement  is  inyalid  under  Statute  of  Frauds,  has 
been  oyerruled,  the  defence  of  the  Statute,  only  raised  by  demurrer,  may 
be  relied  on.^^ohnasten  t.  BonhoU,  L.B.  2,  Oh.  D.  298  ;  45  L. J.  Oh.  661 ; 
84  L.T.  746 ;  24  W.B.  619. 

Arbitration:— 

(i.)  Q.  B.  Div.  ^SmhmuHon,'-Eeld  that  Oommon  Law  Procedure  Act,  1854,  s. 
11,  does  not  affect  right  of  either  party  to  revoke  submission  not  made 
rule  of  Ooxxri.'^Bandiai  t.  nompeon,  46  L.J.  Q.B.  718  ;  88  L.T.  198 ;  24 
W.B.  666. 

Banker  :— 
00  Ex.  Diy.  — (7^ya^.— A  cheque  crossed  L.  9s  0.  Bank  drawn  b^  plaintiff  on 
W.  &  Oo.  his  bankers,  was  stolen  and  paid  with  forged  indorsement  to 
defendant  by  a  customer:  defendant  presented  the  cheque  through 
bankers  other  than  the  L.  Ss  0.  Bank  to  W.  jk  Oo.,  who  paid  It ;  the  Jury 
found  that  all  parties  except  defendant  had  acted  negliffently.  Eeld  that 
defendant  was  liable  to  plaintiff  for  amount  of  the  cheque.— j?^6#//  t. 
Piutett.  LJl.  1  Ex.  D.  868;  46  LJ.  Ex.  666 ;  84  L.T.  861 ;  24  W.B.  711. 

(d.)  O-  P.  Biv.--CJI0aus.Stld  that  a  signature  **  S.  &  Oo.  per  S.K.  agent " 
endorsed  on  a  cheque  payable  to  S.  &  Oo.,  was  a  signature  **  per  procura* 
tionem,**  and  that  bai&cers  paying  such  cheque  were  protected  by  16  ^  17 
Yict.  c.  69,  s.  19.'-Chatlei  T.  BlaekweU,  L.B.  1  O.P.D.  648  ;  45  LJ.  O.P. 
642 ;  86  L.T.  162 ;  24  W.B.  787. 

QH.)  H.  L. — Cheau0.~-M,  on  llth  of  February  purchased  of  L.  foreign  bills  at 
16  days*  date,  which,  by  custom  of  the  trade  were  payable  on  the  14th  of 
February;  L.  being  indebted  to  plaintiffs,  his  bankers,  gaye  them  a 
stamped  paper  dated  14th  of  February  requesting  M.  to  pay  to  them  the 
price  of  the  bills,  and  M.'s  agent  accordingly  handed  to  them  a  cheque 
tor  the  amount,  but,  L«  baring  stopped  payment  that  day,  he  directed  his 
bankers  not  to  pay  the  cheque ;  the  bills  were  dishonoured.  Held  that 
the  bills  notwitnetanding  their  subsequent  dishonour  were  a  good  con- 
sideration for  the  cheque,  and  that  plaintiffs  had  a  lien  thereon  for  L.*s 
antecedent  debt.— ifi#a  t.  Currie,  24  W.B.  1049. 

Pt.)  O.  p.  'Div.—Dr^ft—F^ffed  smdoremmt—A.  draft  specially  endorsed  was 
stolen  and  presented  wuh  forged  andorsement  at  bank  of  defendants  who 
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proonnd  the  money  for  the  presentor :  Held  that  defendants  were  not 
protected  hj  16  &  17  Yiot.  o.  69,  a.  19,  from  liabUitj  to  account  to  the 
last  rightful  holder  of  the  draft.— ^nto/^  t.  Cheque  Bank,  Arnold  t.  C¥/jr 
Bank,  L.B.  1,  C.P.D.  678;  46  L.J.  O.P.  662 ;  WL.T.  729 ;  24  W.R.  769. 

Bankruptcy  :— 

(i.)  O.  JJa^^Aei  of  Bankrupicy.—A,  gave  B.  a  bill  of  sale  over  all  his  property 
to  secure  a  past  debt,  and  also  a  farther  advance  to  enable  A.  to  meet  a 
bill  to  which  he  had  forged  B'6.  name  :  B.  sold  the  property  nnder  the  bill 
of  sale,  and  A.  was  sabseqnently  adjudicated  banhmpt :  Heid  that  the  bill 
of  sale  being  given  to  oompoond  a  felony  was  absolutely  void  and  an  act 
of  bankruptcy.—^  parte  Caldecott,  Re  Mapleback,  36  L.T.  172. 

(iL)  O.  A. — Act  of  bankrupt ey—Bi/l  of  sale, — Trader  agreed  with  his  brother  to 
execute  bill  of  sale  to  secure  past  debt  and  further  advance  of  £160 ;  three 
advances  of  £60  were  made  at  intervals  and  on  last  advance  the  bill  of 
sale  was  executed  ;  the  brother  subsequently  made  a  further  advance  of 
.  £100  and  a  month  later  a  creditor  presented  a  petition  for  adjudication  on 
the  ground  that  the  bill  of  sale  was  an  act  of  bankruptcy :  Beta  iba,i 
the  execution  of  the  biU  of  sale  was  not  an  act  of  bankruptcy.— Jlr  patte 
KiM,  Be  King,  L.B.  2,  Ok  D.  266  ;  46  L.J.  Bptcy.  109 ;  84  L.T.  466 ;  24 
W.B.  669. 

(iU.)  O.  A. — Jet  of  Bankruptcy — Notioe,—k  creditor  who  n^oeives  notice  of 
debtor's  intention  to  commit  act  of  bankruptcy  is  not  bound  to  inq[uire 
whether  such  act  has  been  committed,  but  may  avail  himself  of  his 
remedies  notwithstanding  such  notice. — Ex  parte  Arnold,  Be  Wright^  L.B. 
8,  Oh.  D.  70 ;  46  L.J.  Bptcy.  180 ;  85  L.T.  21 ;  24  W.B.  977. 

(It.)  O*  a. — AdjudieaHon. — Where  adjudication  of  bankruptcy  was  made,  the 
alleged  act  of  bankruptcy  bein^  the  executioa  of  a  bUl  of  sale,  Held  that 
the  holder  of  the  bill  was  entitled  to  appeal  from  the  adjudication.  Sx 
parte  EUU,  re  MUit,  L.B.  2  Oh.  D,  797 ;  84  L.T.  706. 

(v.)  O*  J.  B. — Adjudieation, — Debtor's  solicitor  by  mistake  omitted  to  give 
notice  of  intention  to  dispute  debt,  but  at  the  hearing  applied  for  leave  to 
do  so,  and  for  adjournment;  county  coort  judge  refused  and  adjudicated 
the  debtor  bankrupt:  Held  that  adjudication  must  be  annulled. — JEr 
parte  Dale,  Be  Dale,  46  L.J.  Bpcy.  129 ;  84  L.T.  746  ;  24  W.R.  862. 

(vl.)  0*  J*  B* — Attachment, — ^The  Oourt  will  in  no  case  dispense  with  the  three 
days'  notice  of  an  application  to  commit  required  by  Bankmptcy  Ruled,  1870, 
r.  179.— J2*  Brjfant,  86  L.T.  178. 

(viL)  O*  J*  B. — Bill  of  Sale^Truttee  in  liquidation, — Debtor,  by  unregistered 
bill  of  sale,  assigned  all  his  property  to  A. ;  by  a  subsequent  registered 
bill  of  sale  he  assigned  it  to  B.  and  then  filed  a  petition  for  liqnUation: 
Held  that  after  the  petition  A's  security  was  gone,  and  B,  having  a  good 
bill  of  sale,  was  entitled  against  the  trustee.—^  parte  Cochr€ne,  Be 
Barraud.—4Ji  L.J.  Bpcy.  122  ;  84  LT.  960. 

(viii.)  O.  A* — BiU  of  Sale—lhutee  in  liquidation,  —A.  assigned  furniture,  by  un- 
registered bill  of  sale ;  default  having  been  made,  creditor  demanded  the 
furniture  and  threatened  to  take  it  by  force  from  the  owner  of  a  house 
where  A.  had  placed  it.  A.,  however,  did  not  deliver  up  the  goods  until  she 
filed  a  petition  for  liquidation :  Held  that  the  goods  were  in  possession  of 
A,  within  17  Ss  18  Vict.  c.  86,  and  that  the  trustee  in  liquidation  was 
entitled.— ^C(?sa  T.  Bogere,  L.E.  1  Ex.  D.  286 ;  86  L.T.  116  ;  24  W.B 
1000. 

(ix.)  O.  J.  B»— Composition— Coets,^The  Oourt  of  Bankmptcy  has  jurisdiction  to 
order  taxation  of  costs  in  composition  cases.— Ex  parte  Shepherd,  Be  Dixon, 
24  W.R.  981. 

(x)  O.  P«  Div. — Composition — Debtors*  Statement, — Under  Bankruptcy  Act 
1869,  8. 126,  Creditors  assenting  to  Composition  are  bound,  though  their 
names,  dto.,  are  not  inserted  in  deb^r's  statement;  also,  where  a  sum 
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snffloient  to  satiBfy  the  oomposition  has  been  paid  to  the  trnstees  bo 
direotioDB  of  the  debter  with  regard  to  it  are  valid,  nor  will  non-payment 
by  trastee  of  assenting  creditors*  composition  in  consequence  of  each 
dii-ections  entitle  the  creditor  to  sne  the  debtor.— Cai»p&<fW  v.  Im  Thurrit 
L.R.  1,  O.P.D.  267  ;  L.  J.  46,  O.P.  482 ;  35  L.T.  266 ;  24  W.B.  676. 

(xi.)  C*  J.  B. — Composition — Jttdqmeni  Creditor, — Notice  of  application  for  an 
injnotion  to  restrain  a  judgment  creditor  is  properly  seryed  when  sent  by 
post.— ^  parte MafUAner,  Its  Lewis,  L.B.  8,  Ch J>.  118 ;  46  L. J.  Bpcy.  126 ; 
84  L.T.  662. 

(rii.)  O.  J.  B. — Composition^Proof.'^W,  snpplied  0.  with  ale  on  terms  of 
monthly  cash  payments  and  20  per  cent,  discount;  0.  made  monthly 
payments  by  aooeptanoes  which  were  dishonoured,  and  Uien  filed  petition, 
under  which  resolutions  for  composition  were  passed :  Held  that  W.  was 
entitled  to  prove  for  the  full  amount  without  deducting  discount. — E:e 
parte  Worthington,  Rs  Cumberland^  46  L.J.  Bpcy.  186  ;  84  L.T.  961. 

(ziiL)  O.  A. — Composition — Regittration  of  Resolutions, — The  power  of  a  majority 
of  creditors  to  accept  a  oomposition  under  Bankruptcy  Act  1869,  s.  120, 
must  be  exercised  bon&fide  only  for  benefit  of  the  creditors,  and  registrar 
rightly  refused  to  register  a  resolution  to  accept  Is.  in  the  pound  where 
the  debtor's  assets  could  have  produced  68. — Ex  parte  Page,  L.B  2, 
2  Ch.  D.  214 ;  46  L.J.  Bpcy.  119 ;  84  L.T.  688 ;  24  W.B.  602. 

(xIt.)  O*  J.  B — Costs, — Petition  for  adjudication  having  been  adjourned  at 
debtor's  request,  the  creditors  resolved  on  liquidation  by  arrangement : 
registrar  disallowed  petitioning  creditor's  costs  of  debtor's  summons: 
Held  that  the  taxation  must  be  reviewed,  and  the  costs  allowed. — 
Ex  parte  Jeavons,  Re  Bunnett,  46  L.J.  Bpcy.  128;  A4  L.T.  804; 
24  W.B.  861. 

(XT.)  O*  A. — Debtor*8  Summoru.^A  resolution  for  suspension  of  bankruptcy 
does  not,  until  discharge  of  bankrupt,  take  away  right  of  assignee  to  after- 
acquired  property  of  the  bimkrupt,  nor  has  an  uncertificated  bankrupt 
a  right  to  sue  out  a  debtor's  summons.— j^o;  parte  Carter,  Re  Carter, 
L.B.  1,  Ch.  D.  806. 

(xvi.)  O.  A. — BebtOT^s  Summons  ^Service, — ^Where  a  creditor  employed  a  London 
solicitor,  service  of  a  debtor's  summons  by  the  clerk  of  his  country  agent 
was  held  good.— Ex  parte  Lancaster,  Be  Lancaster,  84  L.T.  961; 
24W.B.  1010. 

(xvil.)  O.  A.^—Injunction^Third  party  Order, — Goods  were  delivered  to  C.  &Co., 
who,  before  payment,  became  bankrupt:  vendors  commenced  actioa 
against  S.  &  Co.  as  having  authorised  the  purchase  either  on  joint  account 
or  as  undisclosed  principals :  S.  &  Co.  served  notice  under  Judicature  Act, 
1876,  Ord.  16,  r.  18,  on  the  trustee  that  they  claimed  to  be  indemnified  : 
Held  that  the  Court  of  Bankruptcy  had  no  power  to  restrain  the  proceed- 
ings under  Ord.  16  by  injunction.— JS'a;  parte  Smith,  In  Be  Collie,  45 
L.J.  1,  Bpcy.  116. 

(xviii.)  C.  J.  B. — Lien^Agent. — A.,  a  timber  merchant  at  S.,  agreed  with 
F.  &  Co.  that  they  should  carry  on  his  business  under  his  name,  and 
consign  timber  to  him  for  sale.  A.  was  to  manage  the  business,  and 
receive  part  of  the  profits,  both  A.  and  F.  &  Co.  having  gone  into  Uquida- 
tian:  Held  that  the  trustee  of  A.'s  estate  was  entitled  as  against  the 
trustee  of  F.  &  Co.'s  estate  to  timber  of  F.  Ss  Co.  in  possession  of  A.  at 
commencement  of  liquidation. — Bx  parte  Buck,  BeFawcuSt  84  L.T.  807. 

(zix.)  O.  A. — Lien — Banker. — By  Articles  of  Association  it  was  provided  that 
shares  in  a  bank  should  be  subject  to  hen  for  debts  due  from  the  holders, 
and  that  none  but  registered  holders  should  be  recognised  as  owners  ;  at 
the  lime  of  the  bankruptcy  of  a  firm,  one  of  the  partners  who  was 
indebted  to  the  bank  was  the  registered  holder  of  shares,  which  were,  in 
fact,  partnership  property :  Held  that  the  bank  could  not  prove  against 
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the  joint  estate  withoat  dadaotiiig  the  Talae  of  the  Bhaies.— J!s  parte  the 
Manchester  and  County  Bank,  In  Se  Oollie.—SS  L.T.  23 ;  24  W.B.  1035. 

(zx.)  O*  A*  Lien^Paeker, — A  packer  by  coBtom  of  the  trade  has  a  general  lien 
on  all  goods  of  onstomer  for  iH  moneys  doe  from  that  onstomer. — 
Ex  parte  Skubrook.  Re  Witt,  L.B.  2,  Oh.  D.  489 ;  45  L.J.  Bpcj.  118  ; 
84  L.T.  785. 

(zzL)  0>  J*  B. — Lien-^ShUeitor, — A  solieitor  acted  fer  mortgagor  and  m^ortgagee, 
liaTing  at  the  time  a  Ben-  on  the  mortgagor's  deeds,  which,  on  completion 
of  the  mortgage,  he  continued  to  hold :  mortgagor  haying  filed  a  petition 
for  liqoidation,  the  same  soUoitor  acted  for  the  trustee :  on  sale  of  equity 
of  redemption  of  the  property,  Held  that  the  solicitor  had  a  lien  on  the 
deeds. — Ex  parte  Calvert*  Re  Messenger,  45  L.J.  Bpoj,  134;  84 
L.T.  920. 

(zziL)  O.  J*  B. — Liquideaion — Arbitration. — ^Where  in  a  Uqnidation  there  la  a 
reference  to  arbitration.  County  Ck>nrt  Judge  has  jurisdiction  under 
Bankruptcy  Bules,  1870,  r.  166,  to  compel  by  subposna  the  attendance  of 
witnesses  before  the  arbitrator. — E:i;  parte  Bolland,  Re  Aekary,  I1.B.  8, 
Oh.  D«125 ;  45  L.J.  Bpoy.  133  ;  34  L.T.  666;  24  W.B.  932. 

(zziii.)  O*  J-  B. — Liquidation — Examination, — ^When  debtor  has  made  his  state- 
ment, and  been  examined  at  a  creditor's  meeting,  some  default  by  him 
must  be  prored  before  he  can  be  compelled  to  give  further  information 
under  B.  301.— ^j;  parU  Qlave.  Re  BenneU,  45  L.J.  Bpcy.  126;  84 
L.T.  949. 

(xziT.)  Ch.  DiV*  V.  O.  B. — Liquidation — Joint  and  Separate  Estate — Vendors 
and  Purchasers  Act,  1874  (37  is  38  Vic.  c.  78),  s.  9.^  Joint  creditors  of  two 
partners  resolred  on  liquidation,  and  appointed  A.  and  B.  trustees ;  separate 
creditors  of  each  partner  also  appointed  A.  and  B.  trustees  of  the  separate 
property ;  B.  resigned,  and  the  joint  creditors  appointed  A.  sole  trustee 
in  the  liquidation :  Held  that  the  legal  estate  in  the  separate  property  was 
Tested  in  A.,  so  that  be  could  make  a  good  title  thereto  to  a  purchaser. — 
ExparU  Waddell,  45  L.J.  Oh.  647  ;  34  L.T.  237. 

(zzT.)  O.  J'  B. — Liguidaiion — Judgment  Creditor, — ^A  judgment  creditor  de- 
lirered  a  writ  of  fi.  fa.  to  the  sheriff  before  debtor  filed  a  liquidation 
petition :  the  creditors,  including  the  judgment  creditor,  accepted  a  00m- 
position :  after  registration  of  the  resolutions  the  sheriff  seized  under  the 
writ :  Held  that  the  writ  could  not  be  enforced.—  Ex  parte  BaUnnUe,  Re 
Balbimie,  34  L.T.  857. 

(zzTi.)  C  A. — Liquidation — Reffitiration  0/ resolutions. — Held  that  after  passing 
of  a  special  resolution  for  liquidation  the  registrar  has  no  power  to  enquira 
into  accuracy  of  debtor's  statement  of  his  affairs ;  if  hwxd  is  alleged  a 
distinct  application  must  be  made  to  racate  registration. — Sx  parte  Walter^ 
Re  Webb,  L.B.  2,  Ch.  D.  326 ;  45  L.J.  Bpcy.  105  ;  34  L,T.  701 ;  24  W.B. 
834. 

(xzTii.)  C.  J<  B. — Liquidation — Registration  of  resolutioms. -^Ortditon  of  debtor 
who  had  filed  liquidation  petition  passed  resolutions  in  form  for  liqnida- 
tion,  but  in  substance  for  Composition :  a  creditor  not  included  in  debtor's 
statement,  and  without  notice  of  proceedings,  commenced  action  against 
debtor  for  yalue  of  goods  deliyered  by  him  to  debtor  for  sale  on  commis- 
sion :  Hfld  that  the  resolutions  ought  not  to  haye  been  registered,  and 
that  the  action  could  not  be  restrained. — Er  parte  Harold,  In  re  Meade^ 
L.B,  3,  Ch.  D.  119;  45  L.J.  Bpoy.  121;  34  L.T.  663. 

(zzyiii.)  C*  J*  B. — Liquidation — Trustee. — Where  in  liquidation  trustee  had  under- 
taken, on  appomtment,  to  make  good  to  Estate  what  should  be  found  dna 
from  the  late  trustee :  Held  that  on  default  the  Court  had  no  jurisdictioii 
to  order  his  committal  under  Debtors  Act  1^^.— Ex  parte  CudHford,  Hm 
Bineke,  45  L.J.  Bipcj.  127 ;  34  L.T.  666  \  24  W.B.  931. 
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(zxiz.)  C.  J.  B. — LiquidaiioH—Trusiee.'-^TJn^BcihATgtd  liquidating  debtor  en- 
gaged in  trade  and  goods  were  sent  to  him  by  mistake,  in  belief  that  they 
were  for  a  firm  whose  name  resembled  that  of  debtor.  Held  that  trustee 
must  return  the  goods  to  the  vendor. —J^j  parte  Bamettt  Be  Reade,  L.B.  8 
Oh.  D.  123  ;  46  L.J.  Bpcy.  120. 

(zxx.)  C.  A^^Li^uidation^  TruMiee-^DieeUimer. — Trustee  in  liquidation  received 
notice  to  disclaim  lease  within  28  days ;  on  the  day  before  the  expiration 
of  the  28  days  he  receired  letter  from  lessor  asking  for  rej^y  to  previous 
notice  *'  at  his  earliest  conyenienoe.*'  Held  that  lessor  had  waired  his 
right  to  insist  on  disclaimer  within  the  28  days  and  granted  to  the  trustee 
an  extension  of  time.— Jlv  parte  Moore^  Re  Stokoe,  L.B.  2  Ch.  D.  802  ;  24 
W.R.  720. 

(xxzi.)  C.  J.  B.—LdquidaiioifDruitee—lHselaimer.^TtueteM  after  notice  to 
decide  as  to  disclaimer,  continued  debtor's  contracts  for  two  years  and 
then  refused  to  continue  them  further.  Held  that  persons  aggrieyed 
must  proye  for  damages  in  the  liquidation,  and  might  be  restrained  by  in- 
junction from  bringing  actions  against  the  trustees. — E»  parte  Davit  and 
Sont,  Re  Sneezum,  84  L.T.  805. 

(xzxii.)  C.  A.—Proseeution, — An  application  for  prosecution  of  a  fraudulent 
debtor  under  Debtor's  Act,  1869,  s.  16,  should  be  made  ex  parte,  and  the 
debtor  has  no  right  to  be  present  or  to  appeal. — Ex  parte  Manden,  In  re 
Martden,  L3.  2  Ch.  D.  786  ;  84  L.T.  700  ;  24  W.B.  714. 

(xxxiii.)  C.  A* — Proeeeuiion. — An  order  was  made  for  prosecution  of  a  debtor 
and  also  of  a  third  party  as  accomplice.  Held  that  such  accomplice  was 
not  **  aggrieyed  **  within  Bankruptcy  Act,  1869,  and  had  no  right  to 
appeal.— ^a;  parte  Brovon^  Re  Appleby ^  L.B.  U  Ch.  D.  799 ;  45  L.J.  Bpcy. 
116  ;  86  L.T.  10;  24  W.B.  750. 

(zzxiy.)  O.  A'^^Truetee — DUclaimer. — There  is  no  appeal  from  order  granting 
leaye  to  disclaim  after  disclaimer,  a  person  opposing  the  disclaimer  should 
apply  at  once  for  stay  of  proceedings  pending lus  appeal.— £a;  parte  Ditton, 
Re  Woods,  24  W.B.  1008. 

(xzxy.)  C.  J.  B.^Truetee—Release.'^The  release  of  a  trustee  does  not  operate 
till  all  his  duties  haye  been  performed,  and  the  court  has  jurisdiction 
to  compel  the  performance  of  such  duties.— jKr  parte  Society  Cockrill,  Re 
Rroger.    L.B.  8  ;  Ch.D.  116  ;  46  L.J.  Bpcy.  124 ;  84  L.T.  660. 

(zxxyi.)  O.  J.  B.—7Vtt*^*e—-B«w?i«j/.— Creditors  of  bankrupt  remoyed  a  trustee 
but  yoted  him  remuneration.  Held  that  the  court  had  power  to  disallow 
the  remuneration. — Ex  parte  Simmons,  Re  Lister.^L.'R  2  Ch.D.  749  ;  46 
L.J.  Bpcy.  118;  84  L.T.  744. 

zxxyii.)  O.  J.  B.  Voluntary  Settlement, — ^A  non-trader  in  1868,  being  then 
solyent,  settled  property  on  his  wife  and  children ;  in  1873  he  engaged  in 
trade,  and  in  1875  became  bankrupt.  Held  that  the  settlement  was  yoid 
under  18  Eliz.  c.  5.— Rx  parte  Stephens,  Re  Pearson,  86  L.T.  68. 

Bill  of  Xzohange  :— 

(i.)  C  A. — Acceptance  on  behalf  of  Company. — ^A  bill  drawn  on  a  Company 
was  accepted  by  C.  and  M.  as  directors  of  the  Company ;  directors  were 
authorised  to  accept  bills.  Held  that  the  acceptance  complied  with 
requirements  of  Companies'  Act,  1862,  s.  47,  and  bound  the  Company. — 
OkeU  y.  Charles,  84  L.T.  822. 

(ii.)  Ex.  DIt. — Principal  and  Agent, — A  bill  directed  to  C,  General  Agent 
of  the  U.  Company,  was  accepted  by  him  *'  on  behalf  of  tiie  Company :" 
Held  that  C.  was  personally  liable. — Herald  y.  Connah,  84  L.T.  886. 

Bill  Of  Sale:- 
(i.)  C*  F.  DiV. — Qromng  Crops.-^A  document  of  transfer  of  goods  drawn  up  as 
eyidenoe  of  a  preyiooi  parol  agreement  is  within  the  Bill  of  Sale  Act,  but 
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growing  erops  are  not  p«raoii«l  ohattels  irithin  tiiA  Aet— Bronfoii  t. 
Oriffltht,  L.R.  1,  O.P.D.  849;  45  L.J.  C.P.  688;  84  L.T.  871;  24 
W.R.  762. 

(ii.)  Ex.  Dtv.—EegiitraHon — PoaesiUm. — P.  gave  to  plftintiff  a  bill  of  sale  on 
famitnre,  attested  bj  two  witnesses :  in  the  affidavit  the  description  of 
one  of  the  witnesses  was  omitted ;  P.  resided  on  plainti^s  premiB<is  as 
manager  of  the  bosiness,  and  as  piart  of  his  wages  continued  to  use  the 
fomitnre:  Held  that  the  affidavit  was  insufficient,  and  that  the  goods 
were  in  apparent  possession  of  P.,  so  that  plaintiff  coald  not  claim  them 
against  exeontion  creditor. — Pickard  T.  Marriage,  L.B.  1,  Ex.  D.  884 ;  45 
L.J.  Ex.  594 ;  24  W.B  886 

(iii.)  Ex.  DiY.—rretpoM.— Plaintiff  gave  bill  of  sale  to  defendant,  and  all  his 
property  **  now  or  hereafter  upon  his  premises  at  H.,  or  elsewhere,**  with 
power  on  default  to  enter  upon  plaintiff*B  premises  where  any  of  his  goods 
were  deposited,  and  to  seise  and  sell  the  same :  defendant  seised  and  sold 
two  horses  of  plaintiff  which  he  used  for  canying  the  mail,  and  which 
were  in  the  stable  yard  of  an  inn :  Held  that  plaintiff  was  entitled  to 
reooTerthe  value  of  the  horses,  but  not  to  spedal  damage  for  their  loss.— 
Qreenbirt  v.  Smee,  86  L.T.  168. 

Bombay  CiYil  Service  Fund:— 
0.)  H*  Ii. — The  Bombay  Oivil  Service  Fund  was  vested  in  managers  called 
<*  Trustees  of  the  Fund,"  for  the  purpose  of  granting  annuities  to 
members,  their  widows,  and  children :  F.  was  a  member  of  the  fund  under 
its  original  constitution,  and  never  accepted  certain  new  regulations, 
whereby,  on  terms,  additional  benefits  might  be  secured :  after  his  death, 
in  1884,  his  widow  claimed  to  have  her  income  made  up  to  £500,  and  also 
the  additional  benefits,  offering  to  perform  the  conditions ;  her  claim  was 
refused,  and  she  died  in  1868 :  in  1867,  her  executor  filed  a  bill :  Held 
that  under  the  circumstances  the  widow  was  entitled  to  have  her  inooma 
supplemented,  but  not  to  the  additional  benefits,  that  the  claim  was  not 
barred  by  the  Statute  of  Limitations,  but  that  laches  disentitled  the 
executors  from  claiming  interest. — Edwards  v.  Warder^  L.B.  1,  App.  281 : 
84  L.T,  174. 

Oaiiada»  Law  of.  :— 
(i.)  P.  0. — t*bel — Notice. — A  creditor  as  indorsee  of  debtor's  promissory  notes 
served  notice  on  him  under  Canadian  Insolvent  Act,  1869,  and  caused 
him  to  be  arrested,  whereon  debtor  brought  action  for  libel  and  malioions 
arrest ;  creditor  pleaded  truth  of  libel  and  reasonable  cause  for  arrest : 
Eeld  that  the  creditor  was  not  bound  to  have  recourse  to  his  indorsers, 
and  that  the  pleas  did  deny  the  falsity,  and  thereby  rendered  unnecessary 
the  denial  of  the  malice. — Bani  of  Briiith  N.  America  v.  Strong,  L.B.  1 
App.  807;  84L.T.627. 

fU«)  F-  C. — Sireet — Expropriation, — The  corporation  of  Montreal  dosed  one  end 
of  a  street  whereby  plaintiff's  tenants  had  to  go  further  round  to  reach 
the  southern  part  of  the  City.  Held  that  he  was  not  entitled  to  compen- 
sation for  "expropriation**  under  the  Municipal  Acts  of  Montreal,' nor 
to  a  previous  indemnity  under  Art  407  of  the  Civil  Code  of  Canada. — 
Mayor,  etc,,  of  Montreal  v.  Drummond,  L.B.  1,  App.  884 ;  85  Ii.T.  106. 

CJompany:— 

(i.)  Oh.  Div.  V.  O.  M. — ArticUt— Memorandum — IneontUteney, — ^Where  there 
is  an  inconsistency  between  the  memorandum  and  articles  of  association 
of  a  company,  th '  'memorandum  must  prevail. — Re  Wedgewood  Coal  amd 
Iron  Co.,  Andertou's  ease,  84  L.T.  943. 

(ii.)  O.  A. — Concealment— Fraud, — S.  agreed  that  if  a  company  should  be 
formed  to  purchase  his  property,  he  would  pay  to  W.  d^  H.  £1600  besides 
their  expenses  from  the  Company ;  the  company  was  formed  but  proved 
abortive ;  the  agreement  was  never  disdosed.    Held  that  suoh  conceal- 
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ment  oonsiitatad  a  fraad  whieh  digentitled  W.  is  H.  from  dsiming  re- 

mnneration  for  serrioes  rendered  after  formation  of  company. Re  H«rt' 

ford  and  8,  Wales •ffaggon,  etc.,  Co.,  L.R.  2  Ch.  D.  621  ;  46  L.J.  Oh.  85  : 
L.r.  40;  a4W.R-  953. 

(iii.)  Oh.  Div.  V.  C  B. — Misrepresentation, — A  shareholder  brought  action 
against  a  company  and  its  directors  for  issuing  a  fraaduleut  prospectus ; 
the  company  was  then  in  yoluntary  liquidation  aud  insolTcnt.  Jffeld  that 
the  action  was  properly  framed  and  could  not  be  restrained  by  injunction. 
SaU  Y.  Old  Talargoch  Mining  Co.,  34  L.T.  901. 

(W.)  O.  A. — Misrepresentation. — A  shareholder  filed  a  bill  to  set  aside  his  con- 
tract to  take  shares  on  the  ground  of  deception  and  misrepresentation. 
Held  that  baying  acted  as  a  shareholder  for  some  months  after  he  became 
aware  of  the  circumstances  he  was  not  entitled  to  relief. — HAarpley  1, 
Louth  and  East  Coast  Uaihoag  Co.,  L.B.  2  Oh.  668  ;  85  L.T.  71. 

(▼.)  Oh.  Div.  V.  O.  'B.—Misrepresentation.'-la  March  P.  sent  out  a  circular 
letter  iuTiting  applications  for  shares  in  a  company  to  be  formed  to  pur- 
chase and  work  a  colliery ;  he  therein  stated  **  you  are  not  committed  to 
take  shares :"  in  May  P.  purchased  the  colUery  and  soon  afterwards 
resold  it  at  a  profit  to  trustees  for  the  company  ;  in  June  the  prospectus 
was  issued,  embodying  statements  of  the  circular  letter;  0.  thereupon 
took  shares  in  the  Oompany.  Held  that  the  purchase  of  the  collittry  by  P. 
was  not  a  contract  required  to  be  mentioned  in  the  prospectus  under  Com- 
panies' Act,  1867,  B.  88,  Craig  y.  PhilUps,  85  L.T.  198. 

(▼!•)  Oh.  Diy.  V.  O.  B. — Receiver.^An  unpaid  Ycndor  of  the  property  of  an 
insolYcnt  oompany  in  Yoluntary  liquidation,  was  appointed  receiYcr  with- 
out security  or  salary. — Boyle  y.  Bettws  Ltautwit  Col/ierv  Companv,  L*B. 
2,  Oh.  D.  726. 

(yU.)  Oh.  Div.  V.  O.  iai.—Stoei  jobher.-^Held  that  stock  jobbera  who  had 
accepted  an  infant  as  transferee  of  shares  in  a  oompany  were  liable  to 
indemnify  Yendor  against  calls,  notwithstanding  agreement  by  liquidator 
with  Ycndor  releasing  him  from  calls  on  condition  that  liquidator  should 
haYe  benefit  of  the  %nii.— Heritage  y.  Paine,  L.R.  2,  Oh.  D.  594  ;  L.  J. 
45,  Oh.  295 ;  84  L.T.  947. 

(riii.)  Oh.  Div.  V.  O.  IB.—Vendor'e  Ouarantee.'-'k  Yendor  of  railway  tyre 
and  steam  roller  works  to  a  Oompany  guaranteed  diyidends  at  the  rate  of 
£10  per  cent,  for  two  years ;  part  of  tiie  purchase  money  was  in  Yendor*s 
shares,  which  it  was  agreed  should  be  sold  if  yendor  should  fail  to  meet 
his  guarantee.  The  works  being  unprofitable  the  directors  abandoned  tho 
railway  tyre  department,  and  the  remainder  of  the  works  not  yielding 
any  profit  they  claimed  payment  of  £10  per  cent,  under  the  guarantee : 
Held  that  the  discontinuance  of  the  tyre  works  absolyed  the  yendor  from 
his  guarantee,  and  that  he  was  entitled  to  restrain  the  company,  by 
injunction,  from  selling  the  Yendor's  shares. — Brown  d  Co.  y.  Brown,  85 
L.T.  64. 

ix.)  Oh.  Div.  V.  O.  B. —  Winding-up — Contributory. — A  foreign  shareholder 
in  an  English  company,  who  liquidates  before  winding-up  of  company 
and  obtains  his  discharge,  will  be  liable  to  contribute  if  his  liability  for 
calls  at  the  date  of  his  liquidation  could  not  be  estimated  for  pnrposes  of 
proof.— i2tf  East  Indian  Cotton  Jgency,  FardoonjeeU  Case,  85  L.T.  53. 

(x.)  O.  A. — Winding-up— Debentures. — Directors  being  empowered  by  Articles 
of  Association  to  borrow  on  debentarefl,  or  any  other  security  whatsoeyer, 
at  such  rate  of  interest  and  on  such  terms  as  they  should  think  fit, 
created  100  debentures  of  £250  bearing  £6  per  cent,  interest,  of  which  60 
were  issued  at  £96  and  the  remainder  were  issued  without  consideration 
to  trustees  for  the  Company ;  subsequently,  directors  borrowed  £8,000 
from  a  financial  Society,  at  £10  per  cent,  interest,  on  acceptances  of  the 
Company,  and  the  40  debentures  were  transferred  to  the  Society  as 
addx&mil  security :  Held  that  on  winding-up  of  the  Oompao j  the  Society 
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wore  Mtifled  to  prove  rateably  with  the  holders  of  the  60  debentures  for 
the  sun  of  £8,000  with  interest.-—^  Rigenft  Canal  Ironworki  Co,,  45 
L.J.  Ch.  680  ;  Zb  L.T.  288 ;  24  W.R.  687. 

(xi.)  O,  A.»--Winding-up  —  Debentures  —  Registration,  —  Directors  adTftneed 
money  to  Gompanj  on  mortgage  debentures  charging  the  nndertakinga 
and  all  moneys  arising  therdrom ;  the  entry  in  the  register  of  mortgages 
omitted  description  of  the  proper^  charged :  Held  that  the  debentores 
were  inralid  nnder  Gompanies'  Act,  1862,  s.  48,  and  that  the  holders  had 
no  priority  oyer  general  creditors.— i^  Native  Iron  Ore  Co.  Ea  parig 
Slphinstone,  46  L.J.Oh.  617;  84  L.T.  777;  24  W.R.  603. 

(xii.)  O.  A. — Winding-up^ Illegal  Jssoeiation* — ^An  nnregistered  Gompany  of 
more  than  20  memberg  made  over  its  assets  and  bosiness  to  a  limited 
Company,  which  proved  nnsnccessf ol,  and  passed  a  resolution  for  wind- 
ing up :  Held  that  the  solicitors  of  the  unregistered  Gompany  oonld  not 
prove  for  costs  incnrred  in  relation  to  the  formation  of  or  defending 
actions  brought  against  snoh  Gompany,  being  an  illegal  Association. — Be 
South  Wales  Atlantic  Steamship  Co.    L.R.  2  Ch.D.  768. ;  S5  L.T.  294. 

(ziii)  Ch.  DiY.  M.  B,.— Winding-up—Jurisdietion.— The  Gourt  in  England  in 
which  the  winding-up  of  a  Gompany  is  proceeding  can  restrain  an  action 
in  Ireland  by  a  creditor  of  the  Gompany.  Be  International  Patent  Fmlp 
and  Paper  Co.    45  L.J.  Gh.  446  ;  86  L.T.  229  ;  24  W.R.  636. 

(xiv.)  Oh.  DiV.  VL.'R.— Winding  up— Uquidatars.— The  survivor  of  two 
liquidators  appoioted  on  the  voluntary  winding-up  of  a  Go.  has  no  power 
to  affix  the  seal  of  the  Go.  to  a  conveyance  of  the  bare  legal  estate  to 
property  vested  in  the  Qo.—Ue  Metropolitan  Bank  and  Jones,  L.B.  2, 
Gh.  D.  866 ;  45  L. J.Gh.  526  ;  24  W.R.  815. 

(xv.)  Oh.  Div.  V.  C.  H.  Winding-up— Begistraiion^Infant  Subscriber.— One  of 
the  seven  subscribers  to  memorandum  of  association  was  an  infant  who 
attained  majority  about  4  months  afterwards  and  16  months  before  a 
compulsory  order  to  wind  up  the  Gompany  was  made ;  he  took  no  steps 
to  remove  his  name  till  six  months  after  the  order :  Held  that  the  registni- 
tion  was  valid,  the  Gompany  duly  incorporated,  and  the  winding-up  order 
good.— /4  Be  Nassau  Phosphate  Co.,  L.R.  2,  Gh.D.  610 ;  46  L.J.Gh.  584; 
24  W.R.  692. 

Copyhold  :— 

(i.)  0«  P.  Div. — Bnfranchisemenl. — Gopyholder,  having  given  notice  of  enfran- 
chisement, died  after  the  award  had  been  forwarded  to  the  Gommis- 
sioners,  but  before  confirmation :  Held  that  his  devisee  must  be  admitted 
and  pay  the  fine  before  claiming  enfranchisement  of  the  land.— Mj^^rv  v. 
Hodgson,  L.R.  1,  G.P.D.  609  ;  46  L.J.  C.P.  603 ;  34  L.T.  881 ;  24  W.R.  827. 

(it)  Ch.  DiT'  M.  'R.-^Minerals — Trespass. — Where  a  lord  of  a  manor,  having 
the  customary  right  to  bring  to  the  surface  through  and  upon  a  copy- 
holder's land  mioeraLi  got  within  the  manor,  brought  through  and  upon 
such  land  minerals  got  outside  the  manor :  Held,  that  the  act  was  tres- 
pass, and  injunction  granted,  but  damages  refused. — Eardley  v.  Eat  I 
QranviOe,  46  L.J.  Gh.  669 ;  34  L.T.  609 ;  24  W.R.  628. 

Coroner.— 

p.)  Q.  B.  Div.  —Imperfect  Verdict. — ^Where  coroner  rejected  material  evidenoe 
so  that  jury  gave  an  imperfect  verdict,  and  new  material  evidence  was 
forthcoming,  the  Gourt  quashed  the  inquisition  and  ordered  coroner  to 
hold  an  inquiry  with  a  fresh  jury — super  visum  corporis. — Regina  t. 
Carter,  46  L.  J.  Q.B.  711 ;  84  L.T.  849 ;  24  W.R.  882. 

County  Court:— 

(i.)  App.  Diy.  Ot.—Appeal— Fact.— The  Gonnty  Gourt  Act,  1875,  s.  6,  gives 
no  right  of  appeal  on  a  question  of  fact.— Coumiu  v.  London  Deposit 
Bank,  4BhJ^  0.1^.  613. 
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Oi)  F.  D.  ft  A.  J}iY»-'Jppedl'Salvage.'^Whote  ft  tender  of  less  than  £50  is 
i^held  in  »  salvage  case,  no  appeal  lies.^r^  Fyenoord^  84  L.T.  918. 

Crimes  and  Offbnoea  :^ 
(i.)  App.  DiY.  Ot^—Arrett, — A  person  against  whom  a  warrant  hag  heen 
usned  far  an  o£fence  less  than  felony,  canuot  he  arrested  by  a  constable 
who  has  not  the  warrant  in  his  possession  at  the  time  Of  aTreBt.-~<7o(2d^ 
T.  Cdbe,  L.B.  1,  Ex.  D.  862 ;  45  L.  J.  M.0. 101. 

Oi*)  App.  Diir.  Ct'—Baher^ScaUs  and  WHghU.-^A  baker  was  in  the  habit 
ofl^delivering  bread  to  a  regular  onstomer  from  his  oart,  not  carrying  with 
him  scales  or  weights .  Held  that  he  was  rightly  conyioted  under  6^7 
Wm.  iT.,  c.  87,  s.  l.—Robiruon  t.  Cliff,  L.H,  1,  Ex.  D.  294;  45  L. J. 
M.C.109;  84L.T.689. 

(iii.)  O.  C.  B,.^Bigamy»-^Oii  an  indictment  for  bigamy,  it  was  proved  that  the 
first  marriage  was  solemnized  in  a  building  where  Divine  Service  was 
performed  during  repair  of  the  parish  church:  Held  that  the  building 
must  be  presumed  to  have  been  licensed:  conviction  affirmed.  Eegina 
J.  CresiweU,  L.B,  1,  Q.B.D.  446;  45  L.J.  M.C.  77;  88  L  .760; 
24  W.B.  281. 

(iT.){Q.  B.  DiYi — Cofupiraey. — Defendants  were  indicted  for  conspiring  as 
promoters  of  a  Company  to  induce  the  Stock  Exchange  Committee  to 
order  quotation  of  its  Shares,  and  thereby  to  induce  and  persuade  divers 
of  the  liege  subjects  of  our  Lady  the  Queen  who  should  thereafter  try  to 
sell  the^^ares  of  the  said  Company,  to  believe  that  the  said  Company 
was  duly  formed  and  constituted,  and  had  in  all  respects  complied  with 
the  rules  and  regulations  of  the  Stock  Exchange,  so  as  to  entitle  the  said 
Company  to  have  their  shares  quoted  in  the  official  list  of  the  said  Stock 
Exchange:  Held  a  sufficient  indictment. — Begina  v.  Asmnall,  44  L.J 
M.C.  129;  24W.B.  921. 

T.)  C.  C.  B* — Pi*a/'Mut0.^A,  deaf-mute  was  convicted  of  larceny,  but  the 
jury  found  that  the  prisoner  was  not  capable  of  understanding  the  pro- 
ceedings. Held  that  the  conviction  could  not  be  sustained,  but  that  he 
must  be  detained  as  non-sane  during  the  Queen's  pleasure. — Begina  v. 
Berry,  L.B.  1  Q.B.D.  447 ;  45  L.J.M.C.  128. 

(vi.)  App.  Diy.  Ct. — Oaming, — Service  of  information  and  summons  is 
necessary  to  render  valid,  under  8  and  9  Vict.,  c.  109,  a  conviction  for 
permittiDg  gaming  and  wagering. — Blake  v.  BeaeA,  L.B.  1  £x,D.  820 ; 
45  L.J.M.C.  111 ;-  84  L.T.  764. 

Debtor  and  Oreditor  :— 

p.)  O.  A,.— Fraudulent  Jteignment.—T.  with  knowledge  of  defendant  delivered 
to  A.  goods  in  fiaud  of  his  creditors ;  A.  without  knowledge  of  T.,  and 
not  in  furtherance  of  the  fraud,  sold  the  goods  to  defendant.  Held  that 
Pltf .  was  entitled  to  recover  the  goodn.— Taylor  v,  Bowert.    84  L.T.  938. 

^.)  htfani — Batijieation.^^k  promise  on  attaining  majority  to  pay  a  debt,  con- 
tracted in  infancy,  **  as  a  debt  of  honour "  is  not  a  ratification  of  the 
contract  within  9  Qeo,  IV.,  c.  14,  s.  6,-^Macoord  v.  Osborne,  L.B.  1  C.P.D 
569 ;  45  L.J.C.P.  727 ;  86  L.T.  164. 

(ill.)  O.  A.  iH/aui—Sei'Of, —Vnder  2  Geo.  II.  c.  22  s.  18  and  9  Geo.  IV.  o.  14, 
s.  5,  set- off  cannot  be  maintained  of  a  debt  contracted  in  infancy  and  not 
ratified  on  attaining  full  age.— /?avZ^  t.  Rowley,  L.B.  1  Q.B.  D.  460  ;  45 
L.J.  Q.B.  675;  85  L.T.  191 ;  24  W.B.  995. 

Htw,)  App.  Div.  Ct.—5'A*ny— iTrt/ (?/*./#.— Whenjgoods  have  been  seized 
under  fL  fa.,  and  the  exeoution  ureditor  afterwards  becomes  diseDtitled  to 
leeover  the  judgment  debt,  the  sheriff  cannot,  without  instructions  from 
ih«  exeoution  creditor,  sell  any  of  the  goods  to  realize  his  possession 
moD^,  ftsf,  and  nftmM.-^Sk0arf  y.  Jidyt  L.B.  1  Ex.  D.  299 ;  84  L.T. 
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(t.)  Oh.  Diy.  V.  O.  H.— Sla(ut«qf  Limaatiofit.— Wifhin6  76arsaftftrdebt 
inoorred  pUintiff  took  oat  writ  in  Ck>mmon  Pleas ;  wiihiQ  6  months  after- 
wards  he  took  out  administrat^ou  enmrnons  in  respect  of  some  debt: 
Held  that  the  debt  was  barred  in  Chancery. — Rgvet  T.  Manbw.  In  re 
Manby,  L.B.  8  Ch.  D.  101 ;  35  L.T.  307 ;  24  W.B.  699. 

DeflEunatlon  :— 
(i.)  Q.  B.  D.  -  il'idtfl-'OMfo.— Where,  on  information  for  libel,  vnder  6  &  7 
Vict.  o.  96,  jadgement  is  given  for  defendant,  he  is  entitled  to  costs 
incurred  preTionsly  to  filing  of  information. — Regina  T.  Sieel^  L.R.  1 
Q.B.D.  482  ;  45  L.J.  Q.B.  891. 

Pi-)  O.  p.  'DiT'^Slander — PrwiUge.^ku  expert  witness,  being  asked  in 
cross-examination  as  to  comments  of  the  judge  on  evidence  given  bj  him 
in  a  former  trial,  voluntarily  gave  an  explanation  or  defence  in  defamatory 
language :  Held  that  the  language  was  used  in  the  charaot^  of  a  witness, 
and  was  priveleged.— &tfsw»  v.  NethercWt,  L.B.  lO.P.D.  540;  84  L.T. 
878;  24  W.B.  884. 

Domioil  :— 

^)  Ch.  Div.  M.  B. — Held  that  a^uisition  of  domicil  of  choice  inTolves 
residence  in  a  new  country  with  intention  to  continue  there  permanently, 
and  that  where  there  was  a  clear  intention  to  abandon  such  domicil  of 
choice  the  domicil  of  origin  revived. — King  j,  FojnoeH,  45  L. J.Gh.  693 ; 
24  W.B.  680. 

Eoolesiastioal  Law  :— 
(I.)  p.  O. — Church  Ornaments. — In  oaaie  by  vicar  against  ohurchwardea  for 
having  removed  a  wooden  cross  placed  on  the  re-table  by  the  vioar*s 
authority.  Heid  that  the  cross  was  not  a  lawful  church  ornament,  but 
neither  party  having  acted  under  a  faculty  the  suit  was  dismissed  without 
costs.  --Durei  v.  Masters,  L.B.  1  P.D.  873  ;  35  L.T.  87  ;  24  W.B.  1019. 

(H.)  London  Consistory  Ot,— Churehgard—Faeultv, — ^The  court  granted  a 
faculty  for  appropriation  of  a  churchyard,  closed  for  burials  under  Order 
in  Ooundl,  for  purpose  of  a  public  garden,  and  authorized  construction  of 
footpaths  and  erection  of  gates.— &  St.  George^ s-in-tAe-Sast,  L.B.  1  P.D. 
811. 

(iii.)  C.  A.  — Dilapidations. —  Two  incumbents  after  the  passing  of  the 
Ecclesiastical  Dilapidations  Act,  1871,  agreed  to  exchange  benefices  on 
terms  that  no  payments  should  be  made  by  either  to  the  other  in  respect 
of  dilapidation:  Held  that  the  agreement  was  not  illegal  under  the 
statute  nor  (semble)  Simoniacal.—  Wright  v.  Danes,  33  L.T.  188 ;  24  W.B. 
841. 

(iv.)  Ax.—Holy  Communion — Crucifix. — He/d  that  incumbent  who  repeatedly 
administered  the  Holy  Communion  to  less  than  three  persons  must  be 
admonished  to  obey  the  rubric  ;  also  that  a  metal  crucifix  surmounting  a 
screen  at  entrance  of  chancel  must  be  removed  as  unlawfuL — Clifton  T. 
Bidsdaie,  L.B.  1  P.D.  81t>, 

(v.)  p.  O.—Inhibition.—Zl  &  88  Vict.  c.  85  s.  9.  The  Public  Worship  BegnU- 
tion  Act,  1874,  does  not  deprive  the  judge  of  his  discretionary  power  to 
issue  inhibition  pending  appeal. — Bidsdale  v.  CUfton,  46  L.J.  P.C.  18 ; 
84  L.T.  515  ;  24  W.B.  1021. 

Election  :— 

(i.)  C.    p.   Di^  .—Municipal  Meetion. — ^The    description  of  a  candidate  bj 
initials,  instead  of  Christian  name  in  full,  is  fatal  to  validity  of  a  nomina- 
tion paper.— Afat/ier  v.  Broum,  L.B.  1,  C.P.D.  596;  45  L.J.  C.P.  547 
84L.T.869;  24  W.B.  786. 

(ii.)  C  p.  Diy.— Municipal  Election.— The  delivery  of  a  nomination  paper  to 
the  town  clerk  by  an  agent  is  bad  under  Municipal  Elections  Act,  1875 
(38  Sc  39  Tic.  o.  40)  s.  1,  sub.  sec.  3.— Monks  T.  Jackson,  3o  L.T.  95. 
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(iii.)  O..  p.  Div.^-Municipal  Election, —T^oiioe  of  the  day  on  which  nominatioD 
papers  are  to  be  delivered,  must  be  giyen  seven  clear  days  previonsly, 
exclusive  of  nomination  day,  day  of  election,  and  Sundays. — Howes  t. 
Turner,  45  L.J.  C.P.  650 ;  86  L.T.  68. 

(Iv.)  C.  O.  R.— i/unictpaZ  ElecHon^Foting  Papers.-^ At  a  Municipal  Election 
tha  County  Court  has  power  to  order  production  of  the  counted  and 
rejected  voting  papers  and  marked  counterfoils,  as  evidence  of  an  offence 
against  the  Ballot  Aot.-^Regina  v.  BeardsaU,  L.Ri  1,  Q.B.D.  462; 
84  L.T.  660 

(▼.)  C.  p.  Div.— Parliamentary  JElection.-'The  Court  wfll  not  allow  the 
amendment  of  a  petition  by  an  unsuooessful  candidate  by  striking  out  the 
claim  for  the  Sefii.^Aldridge  y.  Hunt.  L.R.  1,  C.P.D.  410  ;  46  L.J.  481 ; 
86LT.156;  24  W.R.  708. 

(tL)  App.  Div.  Ct»— Parliamentary  Election — Revising  Barrister,^-k  revising 
barrister  ordered  removal  of  plaintiff  from  Court,  on  the  ground  that  in 
the  previous  year  he  had  wrongfully  withheld  certain  documents:  to 
Cuunty  Court  action  for  wrongful  expulsion,  the  barrister  relied  as  special 
defence  on  provisions  of  28  Vic.  s.  16,  and  plaintiff  was  non-iuited  on  the 
ground  that  the  decision  of  the  barrister  on  the  question  of  **  intevmp- 
tion  *'  could  not  be  reviewed  by  another  Court :  Held  that  the  non-sidt 
Wrts  wrong.—PFtMw  v.  Machlaehlan,  L.R.  1,  Ex.  D.  876 ;  46  L.J.  C.P 
689;  86  L.T.  218. 

Enclosure  Aot  :— 

0.)  O*  A. — Qravel  pit— Lateral  extension. — Heldy  on  the  construction  of  an 
Inolosure  Act  passed  in  1764,  whereia  it  was  enacted  that  the  surveyors 
of  the  parish  of  B.  might  out  and  dig  gravel  from  existing'  pits  for  repair 
of  highways,  that  the  surveyors  were  entitled  to  extend  the  pits  laterally 
thouffh  the  surface  was  thereby  destroyed. — Ellis  v.  Local  Board  of 
Bromley,  33  L.T,  182;  24  W.R.  716. 

Endowed  School  :— 

(i-)  p.  O- — T]io  mastership  of  Alleyn's  College,  Dulwioh,  being  an  office  created 
and  defined  by  20  and  21  Vic,  c.  84,  gives  the  holder  a  vested  interest  in 
the  office  and  emoluments  thereof,  within  Endowed  Scbools  Act,  1869* 
8.  13.-<-i2tf  Alletn*s  CoUege  at  Dulwioh,  L.R.  1  App.  69 ;  46  L.J.  P.C.  28. 

Evidence  :— 
(i.)  Ex.  Div.— Z>tfx<;M/.— Where  death  of  a  person  la  of  very  remote  date,  11 
it  is  shown  that  no  trace  of  his  descendants  can  be  found,  it  will  be  per- 
samed  that  he  die  J  without  issue. — Oreaves  T.  O'reemoood,  86  L.T.  66 ;  24 
W.R.  926. 

(ii.)  C-  A.--  Publication. — The  publication  of  depositions  taken  in  a  suit  to  per- 
petuate testimony  was  opposed  on  the  ground  that  the  suit  was  collusive, 
and  that  the  plaintiff  in  the  present  suit  was  not  a  party  thereto :  Held 
that  the  evidence  must  be  published,  and  that  time  for  taking  evidence 
in  the  cause  must  be  extended  to  enable  either  pai'ty  to  produce  fresh 
evidence  after  having  seen  the  depositions. — Fanef.  Fane,  46  L.J.Ch.  689  ; 
24  W.R.  666. 

Fishing:— 
(i.)  C*  P.  Div. — A  custom  for  the  dwellers  of  a  manor  and  parish  to  have 
common  of  fishery  over  the  lord's  waters,  and  to  take  away  fish   as 
profit  ^  prendre  is  unreasonable  and  bad.*  JUgood  v.  Gibson,  84  L.T,  888. 

Foreign  Loan:— 
(i.)  B[-  L.— &Tii).—Scrip  issued  by  a  Foreign  Government  through  agents  in 
England,  entitling  the  bearer  to  a  bond  on  payment  of  all  instalments,  is 
a  negotiable  instrument— Ooodt^i/i  v.  Biharts,  45  L.J.  Ex.  748 ;  86  L.T. 
179 ;  24  W.R.  987. 
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Forest  of  Dean:— 

(i)  Oh.  Div.  V.  O.  'NL.—OratU  of  (?aZ«.— In  TSU  A.,  a  free-miner*  applied 
for  grant  of  a  yaoant  gale ;  in  1846  B.  Ss  0.  applied  for  the  same  gala :  in 
1856  the  gale  was  granted  to  A:  in  1868,  the  gale  being  yacaat,  D. 
applied  for  it,  bat  died  before  his  grant,  haTUig  devised  hii  gale  to  X.  and 
T.,  not  free.miners :  Held  that  D.'s  application  gave  him  an  equitable  and 
transmissible  right  to  the  gale,  and  that  X.  &Y.  were  entitled  to  a  grant, 
thereof.— Davii  v.  Jdatru,  24  W.B.  944. 

(ii.)  StatutorylDuty—l  Ss  2  Vic.  c.  43.  s.  29.— This  Act,  and  the  Bnles  under  it 
regplate  mines  in  the  Forest  of  Dean :  s.  29  provides  that  the  statntorj. 
datios  may  be  enforced  by  injunction :  Held  that  an  action  was,  nerer- 
thttless,  maintainable  for  injury  sustained  by  breach  of  the  rales.— JtoM 
Y.  Rugge  Price,  L.B.  1,  Ex.  D.  269 ;  84  L.T.  635 ;  24  W.B.  786. 

Friendly  Sooiety  :— 

(i-)  Q'  B>  DiT-— Action  agaimt  Secretary, -^Aa  aotion  against  a  Friesdly 
Society  was  compromised,  the  Sraety  undertaking  to  pay  to  plaintiff 
certain  costs  and  charges,  which,  not  bdng  paid,  plaintiff  aoed  the 
Secretary:  Held  that  ttds  was  a  proceeding  touching  tiie  right  of  the 
Sooiety  under  18  k  19  Vic.  o.  68,  s.  19,  and  was  property  brouRht  agminst 
the  Seevetttry  under  21  is  22  Yio.  o.  101,  s.  7,^Sobert$  t.  Page,  L.B.  1, 
Q.B  D.  476 ;  45  L.J.  Q.B.  601. 

Highway  :— 

(i.)  App.  DiV.  Ct— Construction  of  5tatiit«.— Although  the  word  ••  rider  ••  is 
not  mentioned  in  tht  penal  clause  of  the  Highway  Act,  1835  (5  ft  6  Wm. 
iv.  o.  50,)  s.  78,  the  justices  haTe  jurisdiction  to  oouTict  thereunder  fov 
furiously  riding  on  horseback.— TTiUtam^  y.  Bvaru,  I1.B,  1,  Ex.  D.  277. 

(ii.)  Q.  B.  Div. — Repair — Landslip. — ^A  portion  of  a  road  was  carried  away  hjl 
a  landslip :  'Beid,  upon  the  facts,  and  the  surreyor's  report,  tliat  there  was 
no  such  destruction  as  to  free  the  parish  from  liability  to  repair. — Begina 
T.  Qreenhow,  InhabitatUs  of  45  L.J.  M.G.  141. 

(iiL)  Q.  B.  'Div.—SdU  of  parish  land-^reempttots.^On  sale  under  5  ft  6 
Wm.  IV.  c.  50,  s.  48,  of  land  allotted  to  the  parish  for  repair  of  high- 
ways, tiie  price  is  to  be  fixed  with  regard  to  the  interests  of  the  adjoining 
landowner  in  whom  the  right  of  pre-einption  lies — Begina  t.  DravUm  HigJk" 
way  Board  (Mainwaring  and  others),  L.B.  1  Q.B.D.  608 ;  45  L.J.  M.C.  126 ; 
85  L.T.  251 ;  24  W.B.  756. 

(i^.)  Q.  B.  Di^' — Sate  of  Ibll-house — Discretion.— k  wide  discretion  mast  be 
allowed  to  turnpike  trustees  in  deciding  whethei  the  site  of  a  disused  toll* 
house  shall  be  sold,  or  added  to  the  road. — Begina  t.  Pox,  85  L  T.  249^ 

Husband  and  Wife  i— 

(i.)  Ch.  DiT'  H.  B. — Acknowledgments. — Commissioners  for  taking  acknow- 
ledgments of  married  women  under  Fines  and  Becoveries  Act  s.  81,  may 
act  for  any  ceunty. — Blaetmur  v.  B/aetmur,  45  L.J.  Oh.  710 ;  24  W.B. 
900. 

(ii.)  Ch.  Div.  M.  lEL.—Aetnowledgments.'-When  order  under  8  ft  4  Wm.  IV. 
0.  74,  s.  91,  has  been  obtained,  a  deed  disposing  of  the  property  thareiB 
referred  4o  does  not  require  acknowledgment.— Gockfc^if  t.  JDm^mI,  84 
W.B.  960. 

(iii.)  p.  D.  A  At  Div. — Ditforee-^vrisdiction, — ^Persons,  both  being  domieiled 
in  Jersey,  were  there  married ;  the  husband  having  there  committed 
adultery  and  deserted  his  wife,  she  came  to  and  lired  in  England. — H0ld 
that  the  Court  had  no  jurisdiction  to  grant  diToroe.— !«  5«i^«r  y.  Le  Su^mr, 
L.B.  1,  P.D.  189  ;  45  L.J.  P.D.  A.  78  ;  84  L.T.  511 ;  24  W.B.  616. 

(it.)  Oh.  DiV«  V.  O.  B.—A>c<:WtfHtf*.— Where  a  husband  turned  his  wife 
adrift  without  means,  she  most  be  presumed  to  have  authority  to  pledge 
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herhuBband's  credit  for  necessaries,  inclndiDg  medical  attendance.— 
ForUtaU  v.  Lawion,  34  L.T.  903. 

(▼.)  P,  D,  Sd  a.  Div. — Restitution  of  conjugal  rights, — Neither  mere  impropriety 
of  condaot  nor  preyions  refusal  to  permit  conjugal  intercourse  are  grounds 
for  refusing  to  a  wife  a  decree  for  restitution  of  conjugal  rights, — Bijppin^ 
gall  T.  Bippingall  and  JUelacour,  24  W.R.  967. 

Indian  Appeals : — 

p  )  P,  Q,--Cession  of  British  Terriiory.—The  transfer  of  British  Territory  from 
ordinary  British  jurisdiction  to  the  supendsion  of  a  political  agency 
requires  a  Legislative  Act.  Such  transfer  would  not  amount  to  a  cession 
of  territory  to  a  foreign  State,  nor  depriye  tiie  crown  or  British  subjects 
of  their  respective  rights  in  the  territoiy  transferred.  Quare  whether 
concurrence  of  the  Imperial  Parliament  is  necessary  to  a  transfer. — 
Damodhar  Qordhan  v.  Deoram  Kanji,  L.B.  1  App.  882. 
Inn  of  Court  :— 

(i.)  Oh.  Div.  V.  O.  H.— J«rw<f«:/f<wi.— The  Inns  of  Court  are  voluntary 
Societies,  and  the  decisions  of  the  benchers  as  to  disbenohing  or  dis- 
barring members  are  final,  subject  to  appeal  to  the  Lord  Ohanoellor  and 
Judges  as  visitors'.--Jfa»i#^^  v.  Keneal^,  24  W.B,  918. 

Insurance  :— 
(i.j  O. A. — Jmalgamaiion.'^Ia  pursuance  of  provisions  of  deeds  of  settlement 
the  I.  Insurance  Company  was  dissolved,  and  its  funds  transferred  to  the 
£.  Company,  which  covenanted  to  satisfy  liabilities  of  I.  Company.  0. 
held  policy  in  I.  Company  subject  to  conditions  of  deed  of  settlement ; 
he  had  notice  of  intended  amalgamation,  but  not  of  completion  thereof, 
nor  was  his  policy  endorsed  by  E.  Company ;  he  paid  premiums  and  took 
receipts  in  the  name  of  E.  Company.  Held  that  the  amalgamation  was 
bindlD^  on  policy  holders,  and  that  C.  was  bound  by  his  conduct  and  had 
accepted  the  E.  Company.  Har(*s  Case  (L.B.  1  Ch.D.  807;  46  L.J.Ch. 
321 ;  33  L.T.  766)  followed.— i?*  European  Assurance  Society  Arbitration 
Acts,  Cocket^s  Case,  L.B.  8  Ch.D.  1 ;  85  L.T.  290. 

(ii)  C.  A. — Amaloamaiion, — Deed  of  settlement  of  A.  Insurance  Company  pro- 
vided for  making  new  laws  and  regulations,  and  by  such  new  laws  power 
was  given  to  directors  for  amalgamation  with  any  other  Companv ;  by  a 
private  Act  of  Parliament  it  was  provided  until  enrolments  in  Cnancery 
of  transfers  of  shares,  the  transferors  should  continue  liable,  but  should 
be  re-imbureed  for  any  loss  out  of  the  funds  of  the  Company ;  with  a 
view  to  amalgamation  with  B.  Company,  C.  transferred  shares  to  a  trustee 
for  B.  Company,  but  the  transfer  was  not  enrolled.  Held  that  C.  was 
not  liable  as  a  contributory,  and  also  that  holders  of  policies  granted 
before  the  new  laws  were,  nevertheless,  bound  thereby.  Re  European 
Assurance  Society  Arbitration  Acts,  Demands  Case,  L.B.  8  Ch.D.  21 ;  84 
L.T.  929. 

(iii.)  C.  A.— Amalgamation, — A  similar  transfer  of  shares  by  D.  was  not  enrolled 
till  four  years  after  transfer :  Held  that  the  subsequent  tranfer  was 
sufficient,  and  that  D.  was  not  liable  as  a  contributory.  Re  European 
Assurance  Society  Arbritration  Acts,  Rivington^s  Case,  L.B.  8  Ch.D.  10 ; 
84  L.T.  926. 

(iv.)  Oh.  Tyiy.—Fire  Insurance^Wharfinger's  Liability.— B,  8s  Co.  eflTected 
with  Plaintiff's  Co.  and  Defendant's  Co.,  respectively,  insurances  on  all 
grain  in  their  custody  as  wharfingers :  B.  &  Co.,  merchants,  deposited 
grain  with  B.  &  Co.,  and  insured  same  with  Plaintiff  Co. ;  both  policies 
were  subject  to  conditions  of  average,  and  provided  that  in  cade  of  other 
subsisting  policies  the  grantors  should  not  be  liable  to  pay  more  than  the 
rateable  proportion :  Held  that  the  grantors  of  the  merchant's  policieB 
were  not  liable  te  contribute,  the  separate  insurances  being  made  on 
separate  interests. — North  British  and  Mercantile  Insuranee  Co,  v.  London, 
Liverpool,  and  Globe  Insurance  Co,,  45  L.J.  Ch.  648 ;  86  L.T.  281. 
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(▼•)  Q.  B.  J}.— Marine  Insurance»*-^A.  ship  after  AniTal  at  M,  lost  an  anchor  on 
the  dlst  December,  1873 :  next  day  the  captain  protested  the  loss  before  a 
notary,  bnt,  on  the  9th  January,  1874,  he  wrote  without  mentioning  lost 
to  the  owner,  who,  oq  11th  February,  1874,  effbcted  a  policy  on  the  ship 
and  freight  '*  at  and  from  M.  to  a  port  in  U.  E. :"  HM,  that  the  policy 
was  not  avoided  by  non-commnnication  of  the  loB8.-^Stribley  v.  Imj^rial 
Marine  Insurance  Co,,  L.B.  1,  Q.B.D.  507;  45  L.J.  Q.B.  896;  S4 
W.R.  701. 

(Ti.)  C.  p.  D* — Marine  Insuranee.—The  judgment  of  a  Foreign  Tribunal  is 
generally  (but  not  if  admittedly  erroneous)  binding  on  an  English  Court : 
only  expenses  necessary  to  avert  total  loss  can  be  recoyered  under  tht 
Bueiog  and  labouring  clause  of  a  policy,  free  from  particular  average:  tlie 
sale  of  goods  assured,  by  order  of  a  Foreign  Tribunal,  does  not  amount  to 
constructive  total  loss,  where  such  sale  is  made  merely  to  repay  advances 
incurred  through  captain's  default  in  not  trans-shipping  the  goods:— 
Meyer  v.  Ralli,  L.R  1,  C.P.D.  868 ;  46  L.J.  C.P.  741 ;  24  W.R.  968. 

(vli.)  Oh.  Diy.  M.  B.  *  Marine  Insurance, — Members  of  an  unregistered  Mutual 
Insurance  Association  might  effoct  **  special  rate  policies  :**  applicants, 
who  were  not  members,  took  out  a  special  rate  policy  signed  by  prooozm- 
tion  by  the  managers  who  gave  and  accepted  a  bill  of  exchange  for  the 
amount  assured:  the  managers  failed,  and  their  acceptances  were  dis- 
honoured :  Held  that  applicants  were  not  entitled  to  repayment  by'  the 
Association  of  the  amount  of  the  premiums. --iZtf  Arthur  Average  Jssth 
elation,     De  Winton  &  Co.'s  Case,  84  L.T.  942. 

(viii.)  H.  L. — Marine  Insurance, — ^A  steamship  lying  in  the  Y.  docks  was  insured 
against  fire  for  d  months,  with  liberty  of  removal  to  a  dry  dock ;  after 
repairs  in  the  dry  dock,  while  moored  in  the  Thames  for  the  purpose  of 
replacing  her  paddlo  wheels,  which  had  been  as  is  usual  removed  on  going 
into  the  dry  dock,  she  was  consumed  by  fire.  Held  that  the  insurers  were 
not  liable. — Feanon  v.  Commercial  Union  Assurance  Co,,  24  W.B.  961. 

(ix.)  Ex.  Div. Marine  Insurance. — Plaintiff,  a  shipowner,  employed  brokers 

to  effect  insurances,  who  employed  defendant,  also  a  broker,  as  sub-agent 
without  notice  to  plaintiff.  The  shipowner  had  monthly  accounts  with 
his  brokers,  which  he  duly  settled,  but  they  did  not  repay  the  defendant 
the  amount  paid  by  him  for  premiums.  The  policies  remained  in  custody 
of  defendant  who  knew  that  his  employers  were  acting  on  behalf  A 
plaintiff.  Seld  that  defendant  had  no  lien  on  the  polides. — FisMsr  v. 
Smith,  84  L.T.  912. 

(x).  Ex.  Oh. — Mutual  Insurance  Society, — Eeld  upon  the  construction  of  rules 
of  the  society  providing  for  submission  of  disputes  and  avoidance  of  liti- 
gation, and  having  regard  to  the  form  of  the  policy  under  whidi  the 
plaintiff  claimed  and  to  the  facts  of  the  case,  that  the  society  vrere 
stopped  from  disputing  the  plaintiff's  interest  in  the  policy  and  his  right 
as  a  member  to  claim  under  it. — Edwards  v.  Jberayron  Mutual  Sk^  Ik' 
surauce  Society,  L.R.  1  Q.B.D.  668  ;  84  L.T.  467. 

Justioe  of  the  l^aoe  :— 

(i.)  O.  A,.— Clerk  to  Borough  Justices— CUrk  of  the  Peace— "^i  Sb  26  ^ct.,  c  76, 
s.  6.— F.,  a  solicitor,  was  appointed  in  1846  clerk  to  the  justices  of  a 
borough  in  the  county  of  M.,  and  upon  the  passing  of  the  Municipal  Oor^ 
porations  Act  Amen^ent  Act,  1861,  he  was  re-appointed  to  that  office ; 
in  1874  he  was  appointed  clerk  of  the  peace  to  the  said  county,  the  duties 
of  which  office  he  had  for  many  years  performed  as  deputy  to  his  partner; 
subsequently,  in  November,  1874,  he  was  re-appointea  by  defendant  and 
other  justices  clerk  to  the  justices  of  the  borough.  Eeld  in  an  action  to 
recover  a  penalty  of  £100  against  defendant  under  s.  6,  that  defendant 
was  not  liable,  as  the  appointment  or  re-appointment  of  F.  as  justices* 
clerk  in  l^ovember,  1874,  was  lawful  by  reason  of  his  having  been  jus- 
tices' clerk  previous  to  nthSronm  T.  SvanSf  88  L.T.  787 ;  24  W.R.  987. 
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(ii.)  App.  Div.  Ot. — Juriidietion — Boidmce.-^kppeUBaxi  was  Bnmmoned 
under  Metropolitan  Police  Act  (2  ife  3  Vict.  o.  47)  for  caosinsr  obstracHon 
in  a  thoronghf are  by  a  moyeable  show-board  in  front  of  his  shop :  the 
magistrates  refused  to  hear  witnesses  to  prove  that  they  were  not  in- 
commoded by  the  projection.  EM  that  the  magistrates  had  power  to 
reject  the  evidence  as  irreleyant :  conviction  affirmed. — Rgad  v.  Perrett, 
L.R.  1  Ex.  D.  349. 

Landlord  and  Tenant  :— 

(i.)  O.  A. — Covenant — Arbitration, — Tenant  covenanted  not  to  keep  ground  game 
to  the  injury  of  his  landlord,  and  to  pay  compensation  for  any  such  injury, 
the  amouDt  to  be  referred  to  arbitration.  Held  that  the  covenants  were 
collateral  and  distinct,  and  that  an  action  was  maintainable,  though  there 
had  been  no  arbitration.— Dawson  v.  Fitzgerald,  L.R.  1  Ex.  D,  267 ;  86 
L.T.  220 ;  24  W.R.  824. 

(ii)  C.  A. — Covenant— FubUc  Bouse. — The  lease  of  a  Public  House  contained 
a  covenant  not  to  do  or  permit  any  act  that  could  or  might  affect,  lessen, 
or  make  void  the  license,  and  alio  a  forfeiture  clause ;  the  lessee  was 
convicted  of  offences  against  the  Licensing  Acts,  1873  and  i874,  but  the 
justices  directed  the  convictions  not  to  be  recorded  on  the  licensei. 
Seld  that  the  licenses  were  not  ''affected,"  and  that  no  breach  of 
covenant  took  -pld^o^.—WooUr  v.  Knott,  L.R.  1  Ex.  D.  266 ;  86  L.T.  181 : 
24  W.R.  1004. 

(lii.)  C.  A. — Covenant— Renewal. — A  lease  was  granted  to  F.  and  H.  with 
lessee's  covenants  (amongst  others)  not  to  assign  without  license,  and  to 
keep  premises  in  repair,  with  proviso  for  re-entry,  on  breach,  and  also 
with  lessor's  covenant  for  renewal  on  performance  of  lessee's  cnvenants ; 
H.,  without  license,  assigned  his  interest  to  F.,  and  afterwards  became 
bankrupt ;  the  lessor  accepted  rent  from  F.  alone ;  F.,  on  termination  of 
lease,  required  renewal  to  himself  alone  ;  at  that  time  £13  at  least  was 
required  properly  to  repair  the  premises.  Held  that  the  existing  breach 
of  covenant,  though  not  substantial,  disentitled  F.  to  claim  renewal,  that 
one  of  the  two  lessees  could  not  require  renewal  to  himself  alone,  and 
that  the  waiver  of  right  of  re-entry  did  not  amount  to  acknowledgment 
of  right  to  renewal.— Ft»<;>l  T.  Uudenoood,  L.R.  2  Ch.  D.  810  ;  46  L.J. 
622  ;  34  L.T.  779 ;  24  W.R.  667. 

ijcf.)  C<  A.-^Covenant — Repair — Forfeiture.— A  lease  contained  covenant  to 
repair  on  6  months'  notice,  with  forfeiture  clause;  on  22nd  Ooibber, 
1874,  plaintiff  gave  lessees,  the  defendants,  notice  to  repair ;  defendants 
proposed  purchase  by  plaintiff  of  their  interest ;  after  negotiations  plaintiff, 
on  Slst  December,  wrote  that  price  demanded  was  too  high  and  request- 
ing a  modification  ;  after  further  negotiations  plaintiff,  on  the  18th  April, 
1876,  wrote  that  the  notice  would  expire  on  the  21st ;  the  repairs  were 
then  commenced  but  not  finished  till  June.  Held  that  plaintiff  having 
misled  defendants  to  believe  notice  was  suspended  was  not  entitled  to 
insist  on  forfeiture.— iTay^?*  v.  Metropolitan  Rail.  0(7.,  L.R.  1  0.  P.  D, 
120 ;  46  L.J.  OP.  678;  86  L.T.  87. 

(▼.)  App*  Div.  Ct. — Covenant — Trade. — It  is  no  breach  of  covenant  not  to 
carry  on  business  of  a  wholesale  or  retail  confectioner  for  a  grocer  to  sell 
sweetmeats.— LumZ^  v.  Metropolitan  Rail.  Co.,  84  L.T.  774. 

(vj.)  C-  P.  Div. — Distress  — Lease  contained  coveoant  by  lessee  to  consume 
hay,  &c.,  on  the  premises ;  landlord  distrained  and  sold  the  hay,  subject 
to  condition  that  purchaser  should  not  remove  it,  and  thereby  did  not 
obtain  the  best  price.  Held  that  condition  was  illegal.  Hawkins  v. 
Walrond,  L.R.  1  C.P.D.,  280 ;  36  L.T.  210 ;  24  W.R.  824. 

(rii.)  Ch.  Div.  V.CM,.— -Infant— Building  Lease. — The  Conrt  has  power 
under  11  Geo.  lY.,  and  1  Wm.  lY.  o.  66,  to  sanction  building  lease  of 
iaiant'B  real  estate^when  he  if  entitled  to  reversion  in  fee  after  his 
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father's  tenanoTby  the  curtesy.  Re  Letehford  L.B.  2  Oh.D.  719 ;  45L.J.Oh 
630. 

(▼iii.)  O.  p.  Div. — LeoMe— Discrepancy,  —  Where  there  is  a  discrepancy 
between  lease  and  counterpart  the  lease  must  prevail ;  where  the  state- 
ment as  to  duration  of  term  in  habendum  differs  from  that  in  reddendum, 
the  habendum  must  prevail.— Burc/i^ZZ  v.  Clark,  L.B.  1  C.P.D.  602 ;  45 
L.J.O.P.  671. 

Lands  Clauses  Act:— 
(i.)  O.  p.  Div. — Compen$ation — ArhitrMtion, — A  municipal  corporation  em- 
powered by  Local  Act  to  supply  water,  gave  notice  to  plaintiff  to  divert 
the  whole  of  his  mill  stream  ;  an  agreement  was  entered  into  to  submit  the 
compensation  for  such  diversion  to  arbitration;  the  corporation  never 
required  to  divert  more  than  part  of  the  stream  :  Held  that  this  was  an 
prbitration  under  s.  9  of  the  Lands  Clauses  Consolidation  Act,  1854,  and 
that  the  agreement  was  valid  and  binding. — Stone  v  Mayor  ete.,  of 
Yeovih  46  L,J.C.P  667 ;  84  L.T.  874 ;  24  W.B.  1078. 

^.)  O.  A»  ^Commentation — Arbitration. — An  umpire  in  an  arbitration  under  the 
Lands'  Clauses  Act  has  no  power  to  make  his  award  in  the  form  of  a 
special  ctLse.—lthodei  v.  Airedale  Drainage  Commr$.,  L.B.  1  C.P.D.  403  ; 
8R  L.T.  46 ;  24  W.B.  1058. 

Pii.)  Bx.  Div. — Compensation — Land  injuriously  affected — Public  Works, — 
ffeld  that  plaintiff  wa^  not  entitled  to  compensation  for  injury  to  his  pro- 
perty, by  certain  public  works  carried  out  by  defendants,  acting  under  the 
St  Marylebone  Acts  of  Geo.  III.,  and  under  the  Metropolis  Local  Manage- 
ment Act,  which  incorporated  the  Lands  Clauses  Act,  exclusive  of  as. 
16-68.— BaA^  v.  Vestry  of  St.  Marylebone  36  L.T.  129,  24  W.B.  848. 

(iv.)  O.  A. — Compensation — Mortgagee — Ooodwill. — P.  mortgaged  business  pre- 
mises with  plant ;  a  railway  Co.  p:ave  notice  to  take  part  of  the  premises, 
but,  before  the  price  was  fixed,  the  mortgagor  died  :  mortgagees  6nter«d 
into  possession,  and  the  price  was  fixed  by  arbitration :  HfU  that  the 
mortgagees  were  entitled  to  the  sum  awarded  in  respect  of  goodwill  and 
compensation  for  loss  of  profits. — Pile  v.  Pile,  Ex  parte  Lambton,  L.R.  8 
Ch.  D.:86  ;  86  L.T.  18  ;  24  W.B.  1003, 

(▼.)  Ch.  Div.  V.  0.  B. — Co«e«.— Where  purchase-money  of  settled  lands  taken 
by  a  Locsd  Board  had  been  paid  into  Court  and  invested,  and  an  order  had 
been  made  for  payment  of  the  dividends  to  the  trustees,  or  one  of  them  ; 
the  Court  refused  after  the  death  of  each  trustee  to  order  the  Local  Board 
to  pay  the  coste  of  an  application  by  the  new  trustees  of  the  settlement  tar 
payment  to  them  of  the  dividends. — Be  Pryor*s  SetUement  TrtutSf  86, 
L.T.  202. 

(vi.)  Oh.  Diy>  M.  R. — Investment. — ^Where  an  extraordinary  investment  of 
funds  in  Court  is  asked  for  by  tenant  for  life  and  refused,  the  costs  of 
serving  a  trustee  or  remainder  man  with  petition,  will  not  be  thrown  on 
the  Company.— i2ifDotrK«p'«  TnuU,  45  L.J.  Ch.  668;  24  W.B.  729. 

Iieases  and  Sales  of  Settled  Estates  Acts  *.— 

Ch.  Div.  M.  "R.^Consent, — The  Amendment  Act,  1874,  s.  3,  does  not  enahle 
the  Court  to  dispense  with  consent  to  an  application  under  the  principal 
Act  without  notice  to  persons  whose  consent  is  required  thereby, — B£ 
Rylar,  24  W.B.  949. 

(ii.)  Ch.  Div.  M.  R.—Con««««.— Where  an  estate  was  subject  to  a  life  interest 
limited  upon  trust  to  sell  and  divide  the  proceeds,  Held  that  the  consent 
of  the  persons  beneficially  entitled  thereto  was  necessary  for  an  applica- 
tion for  sale.— Bat'Z^  v.  Holmes,  24  W.R.  1068. 

Iiioensed  House  :— 

(i.)  C.  A. — Held  that  a  room  open  to  the  street,  without  seats,  where  persons 
-  could  obtain  ginger  beer  and  lemonade,  was  a  place  of  public  "  resort,  ra- 
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freBhment,  and  establishment/*  within  28  ViotM-e.  27,  B.  6,  and  that  the 
keeper  of  snoh  place  was  rightly  convicted  of  keeping  an  unlicensed 
Te{r6BhmeiithonBe,^Howes  Y.  Bojtrd  of  Inland  Revenue,  L.R.  1,  Ex,  D. 
385  ;  24  W.R.  897. 

Lord  Mayor's  Court:— 

(i.)  O.  A.— Pro^i6i7ion.— The  Mayor's  Court  has,  onder  the  Mayor's  Ooort 
Procedure  Act,  1857,  absolute  jurisdiolion  OTer  oases  within  s.  13  thereof, 
and  the  superior  courts  cannot  issue  prohibition. — Hawet  t.  Pavely,  L.B. 
1  O.P.D.  418  ;  84  L.T.  836 ;  24  W.R.  895. 

(ii.)  O.  A. — Prohibition.— Qimi\&r  decision. — Hawkins  v.  Jeffreys^  34  L.T.  837. 

(iii.)  O  p.  Div. — Removal  of  Jtulgment,— Where  a  judgment  is  removed  to 
a  Superior  Oourt  for  execution  and  it  appears  that  the  Mayor's  Court  had 
no  jurisdiction,  the  Superior  Court,  will  set  aside  the  judgment  and  issue 
prohibition.— -Bruise  v.  Branch,  84  L.T.  906. 

Lunacy  :— 

(i.)  C.  A.— EntoiZ.— A  lunatic,  aged  82,  and  without  issue,  was  tenant  in  tail  of 
an  advowson  and  other  property,  a  lease  whereof  had  been  made  for  99 
years  if  the  lunatic  should  so  long  live ;  administrator  of  lessee  petitioned 
Court  to  consent  to  barring  the  entail  so  far  as  necessary  fur  a  sale  of 
the  next  presentation.  Held  that  the  application  not  being  for  benent  6f 
lunatic,  the  Court  would  not  interfere.— J2«  Thorp,  L.B.  8  Ch.  D.  69  r  3^ 
L.T.  298. 

(ii.)  O.  A. —  Payment  out  of  Court— Dieentailin^  J)ced.—k  fund  in  Court 
represented  land  in  settlement ;  a  deceased  tenant  in  tail  had  created  a 
base  fee  :  H^ld  that  the  fund  could  not  be  paid  out  to  his  representative 
without  disentailing  deed  enlarging  base  fee.— /»  Re  Reynolds,  UR.  8 
Ch.  D.  61 ;  86  L.T.  298;  24  W.R.  991. 

(iii.)  O.  A. — Lands  Clauses  Act — Investment. — Purchase  money  of  lunatics*  land, 
taken  by  a  public  body,  under  the  Lands  Clauses  Act,  was,  under  the 
circumstances,  ordered  to  be  invested  in  guaranteed  railway  stock ;  the 
name  of  the  public  body  was  omitted  from  the  title  of  the  acoonnt* — R$ 
Buckingham,  L.R.  2  Ch.  D.  690. 

(iv.)  L.  J.  3, — Mortgagee— Costs.-^k  trustee  lent  money  on  mortgage  and  became 
lunatic ;  the  mortgagor  had  no  notice  of  the  trust :  Held,  Uiat  the  Costa 
of  a  petition  to  appoint  a  person  to  reconvey  must  be  paid  out  of  the 
Trust  funds.— i2e  Jones,  45  L.J.  Ch.  688. 

Master  and  Servant  :— 
(1.)  Ex.  "Div.— Negligence— Common  employment.— k  gate  of  defendant's  being 
out  of  repair  and  unsafe  was  kept  wedged  up  and  op«n,  but  on  one 
occasion  the  gate  being  dosed  andunwedged  fell,  and  injured  plaintiff,  a 
servant  of  defendant's :  Held  upon  the  evidence  that  the  accident  was 
attributable  to  ntgligonce  of  a  fellow  servant  by  improperly  moving  the 
gate,  or  by  not  replacing  it  if  moved  by  the  wind  or  otherwise,  and  ihflrt' 
plaintiff  could  not  recover.— ^U^n  v.  New  Qas  Co.,  L.R.  1,  Ex.  D.  261 ; 
46  L.J.  Ex.  668  ;  34  L.T.  641. 

(ii.)  O.  A. — Negligence — Common  employment. — Plaintiff,  assisting  in  shunting 
a  horse-box,  with  consent  of  station-master,  was  injured  by  train  negli- 
gently allowed  by  company's  servants  to  come  out  of  a  siding:  Held 
that  plaintiff  not  being  fellow  servant  or  volunteer.  Company  were  liable. 
WHght  V.  London  and  North- Western  Rail.  Co.,  L.R.  1  Q.B.D.  262;  45 
L.J.Q.B.  670. 

(iii.)  p.  Div.— Negligenc% — Common  employment.— Detend&ui  contracted  with 
W.  to  sink  a  shaft,  he  was  to  employ  and  pay  workmen,  among  whom  was 
plaintiff.  Steam  power  was  to  be  provided,  and  an  engineer  was  io  be 
paid  by  defendants,  but  he  was  to  be  under  W.'s  orders.  Plaintiff  whilst 
at  work  was  injured  by  negligence  of   the  engineer:  Jleld  that  the 
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plantiff  and  tho  enginder  were  engaged  in  common  employment  nnder 
orders  of  W.,  and  that  defendants  were  not  liable.— JZourJttf  v.  White  Moss 
Colliery  Co.,  L  Jl.  1  O.P.D.  656  ;  85  L.T.  160. 

(iT.)  O.  A. — Sul'Contrtictct  —  Privity  of  Contract,  —  By  agreement  with 
defendants  the  8.  Club  held  a  cattle  show  in  defendants*  haU ;  the  gate 
keepers  were  provided  by  defendants,  bnt  were  nnder  exolnsiye  control 
of  the  Clnb ;  by  mles  of  the  Clnb  a  delirery  order  was  to  be  given  ap 
before  removal  of  the  animals ;  by  default  of  one  of  the  gate  keepers 
those  sheep  bought  by  plaintiff  were  mis-delivered.  Held,  affinning 
decision  of  0.  P.  Div.,  that  there  was  not  any  privity  of  contract  between 
plaintiff  and  defendants,  and  that  they  were  not  liable  for  the  acts  of  the 
gate-keeper.— GMKni;.  JgricuUural  Hall  Co,,  L.B.  1  O.P.D.  482 ;  86  L.T. 
92. 

Mines:— 

^)  Ex.  lliv. — Reservation, — S.  the  owner  in  fee  of  land  A  and  land  B,  granted 
land  A  to  plaintiffii  with  reservation  of  right  of  siining  on  payment  of 
damages  for  injury  to  buildings  to  be  erected  on  the  Utnd  by  plaintiih ; 
defendants,  assignees  of  S.,  worked  mines  under  lands  A  and  B :  Held 
that  plainti£b  were  entitled  to  oompensation  in  respect  of  workirgs  under 
both  pieces  of  land.— J«pd#»  v.  SeddonM  L.T.  906 ;  24  W.B.  828. 

Koortgage  .^ 

p.)  Oh.  Div.  V.O.M.— ^fuitaiZtf  Mortgage^ Arrean  »f  InteresU—ljBud, 
subject  to  an  equitable  mortgage,  was  taken  by  a  Oorporation  and  money 
paid  into  Oourt.  Held  that  petition  by  mortgagee,  under  the  Lands 
Cnauses  Act,  was  a  suit  within  s.  42  of  the  statute  of  limitations,  and 
that  he  was  entitled  only  to  principal  and  six  years  arrears  of  interest. 
In  re  Stead' t  Settlement  TrusU,  L.R.  2  Ch.D.  718;  46  L.J.Oh.  634;  24 
W.R.  698. 

Cil.)  Oh.  Div.  V'C'H.'^JBquitahle  Mortgage— Locke  King^s  i<ct.— Absence  of 
a  memorandum  does  not  take  an  equitable  mortgage  by  deposit  out  of 
Locke  King's  Act  (17  and  18  Vic,  c.  113).— Davw  v.  Davit,  24  W.R.  962. 

(iii.)  H*  L. — Forcible  entry — Malicious  prosecution, — L.,  a  mortgagee,  entered 
into  possession  of  the  mortgaged  premisos,  without  notice  to  the  mort<?agor 
or  T.,  his  tenant,  and  was  expelled  therefrom  by  T. ;  L.  indicted  T.  for 
assault,  who,  being  acquitted,  brought  action  against  L.  for  malicious 
prosecution :  Held  that  there  was  reasonable  and  probable  cause  for  the 
prosecution,  as  the  facts  showed  that  L.,  at  the  time  of  his  expulsion,  was 
lawfully  in  possession.— X<?iM  T.  Telford,  L.B.  1  App.  414;  46  LJ,  Ex. 
618  ;  86  L.T.  69. 

(iT.)  O.  A.— i^^rfl/«m— Priority.— Actual  notice,  or  fraud,  is  necessary  to 
deprive  a  deed,  registered  in  Middlesex,  of  priority  over  a  prior  un- 
registered charge.— Ztftf  v.  Clutton,  86  L.T.  84 ;  24  W.B.  942. 

(v.)  Oh.  Div .  V.  O.  B. — Transfer, — ^A  transferee,  for  value  of  a  mortgage, 
without  notice  of  equitable  grounds  entitling  mortgagor  to  set  aside  Uie 
mortgage  as  against  the  original  mortgagee,  is  entiUed  to  the  full  benefit 
of  his  security. — ifant-g-glo  and  Blaina  IroMOorks  Co,  v.  TawtpltM^  S5 
L.T.  126. 

Munioipal  Law  :— 

(i<)  O.  A.— Public  Pleasure  GnTtnu^.— Land  purchased  by  a  local  board,  under 
the  Public  Health  Act,  1848  s.  74,  for  purpose  of  public  pleasure  grounds, 
allowed '  to  be  appropriated  to  erection  of  a  museum,  free  library,  and 
conservatory,  bnt  not  to  the  erection  of  a  school  of  art  or  town  boildings. 
—Jtty.  Oen,Y.  Corporation  of  Sunderland,  L.B.  2  Oh.  D.  634,  84  L.T. 
921 ;  24  W.R.  991. 

(ii.)  App*  Div.  Ot. — 5'/r*#<.— Reppondent*s  premises  were  separated  from  D 
street  by  a  small  stream  but  connected  therewith  by  two  bridges :    HHd 
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f fiat  tho  premises  **  fronted  and  abatted "  on  D  Btr«et,  within  Pnblio 
Health  Act.  1848  (11  &  12  Vict.  c.  63)  s.  Q^. ^Wakefield  Local  Board  v. 
lee,  L.R.  1  Ex.  D.  830. 

Wegligence  :— 

(i.)  C  P.  "DiY.— Telegram— RemoteneM  of  dama^tf.— Defendant,  a  collector  of 
telegrams  for  profit,  neglected  to  transmit  a  telegram  in  dpher  entrusted 
to  Mm,  whereby  plaintiif  lost  amount  of  commission  on  order,  to  which 
the  telegram  referred.  HM  that  plaintiff  could  only  recover  nominal 
damages.— iS'at«nd<^«  y.  Stuart,  L.R.  1  O.P.D.  826  ;  45  L.J.  C.P.  682 :  24 
W.R.  949. 

Kuisanoe  :— 

fr)  Oh.  Div.  M.  R.-'ArHftdal  AFor*  .—The  occupier  of  premises  is  liable 
for  continaance  thereon  of  any  artificial  work  cansing  nnisanoe  though 
placed  on  the  premises  by  his  predecessors  in  title.-— BrocZ^  t.  Saillard, 
L.R.  2  Ch.  D.  693 ;  24  W.R.  1011. 

pi.)  0.  A. — Injunetion— Damages. — Where  a  nuisance  by  brick  burning  was 
proved,  it  was  held  that  plaintiff  was  entitled  to  damages  though  her  bill 
only  asked  for  an  injunction. — Crawford  y.  Hornsea  Steam  Brick  and  TiU 
Co.,  34  L.T.  923. 

(iii.)  Q.  B.  Div.— Liability  of  lessor, — ^A.  let  to  B.  a.field  to  be  worked  as  a 
lime  quarry ;  the  blasting  and  smoke  from  the  kilns  caused  nuisance  to 
adjoining  occupiers.  Eeld  that  that  the  nuisance  was  consequent  on  the 
mode  of  occupation  contemplated  by  the  demise,  and  that  A.  was  liable. — 
Harris  y.  James,  45,  L.J.  Q.B.  645  ;  35  L.T.  240. 

(iy.)  App*  Div.  Ct. — ProAf6t«ion—u^6at^m^t.— Appellants,  the  Urban  Sani- 
tary Authority  of  S.,  deposited  refuse  in  a  field  for  remoyal  by  purchasers 
thereof :  the  field  was  not  in  possession  or  under  control  of  appellants ; 
the  deposit  formed  a  nuisance.  Held  that  an  order  under  Public  Health 
Act,  1875,  (38  &  39  Vict.,  c.  55)  for  abatement  of  nuisance  and  prohibition 
of  recurrence  was  bad  as  to  the  abatement,  but  good  as  to  the  prohibition. 
— Mayor,  etc.,  of  Scarboro'  y.  Sural  Sanitary  Authority  of  Scarhoro',  L.R. 
1EX.D.  344;  84  L.T.  768. 

Partnership  :— 

(i.)  H.  la. — Jgreemtnt — Construction. — A.  borrowed  £250  from  B.,  and  signed  a 
paper  declariiig  that  in  consideration  of  the  £250  ho  undertook  to  execute 
a  deed  of  co-partnership  to*B. ;  he  afterwards  wrote  a  letter  to  B.  treat- 
ing the  matter  as  a  loan,  and  tendered  payment ;  B.  filed  bill  for  specific  per- 
formance of  agreement  for  partnership,  when  A.  put  in  answer  denying 
existence  of  partnership,  but  submitting  in  the  altematiye  that  it  was  a 
partnership  at  will,  and  had  been  determined  by  the  letter.  Held  that  a 
partnership  at  will  hod  been  constituted,  and  was  determined,  not  by  the 
letter,  but  by  the  was^w.—Syers'^.Syers,  L.R.  1,  App.  174  ;  83  L.T,  101  ; 
24  W.R.  970. 

Patent  :— 

(i.)  Ch.  Div.  M.  "R.— Foreign  Patent. — ^English  letters  patent  granted  for 
a  foreign  inyention  after  a  foreign  patent  has  been  obtained,  are  to  be 
taken  as  granted  the  day  of  the  date  not  at  the  time  of  sealing. — Holste 
y.  Jtohinson,  24  W.R.  1064. 

(iL)  C.  A. — Infringement—Croio^t  Rights. — HWd  that  letters  patent  granted  to 
plaintiff  for  manufacture  of  rifles  did  not  affect  riffht  of  Grown  to  use  the 
inyention,  and  that  a  company  which  had  manufactured  patented  rifles 
by  order  of  the  Crown  was  protected  against  claims  for  infringement  of 
patent.— Dtxo»  y.  London  Small  Arms  Co.,  L.R.  1,  Q.B.D.  384 ;  35  L.T. 
138  ;  23  W.R.  766. 

(iij.)  C.  A. — Infringement — Disqiiclijication  as  patentee. — To  bill  to  restrain 
infringement  of  patent,  defendant  pleaded  defeotlye  epecifioation,  want  of 
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norelty,  uitiolpfttioD,  prior  nser  of  prooeBS,  and  that  plaintifT  waf  dif- 
qualified  from  being  patentee  from  having  acqoired  bis  knowledge  as  a 
gas  referee,  with  statutory  powers  of  inspection.  Held  that  plaintifTs 
patent  was  not  yalid,  as  he  had  not  disoovered  any  new  process  bbt  onlj 
more  efficient  method  of  working  a  formerly  known  process:  giutre 
whether  he  could  take  ont  a  patent  for  discovery,  the  resnlt  of  official 
investigation. — Peterson  v.  Gaslight  and  Coke  Co,,  36  L.T.  11. 

(ir.)  Oh.  Div.  M-  M.—lnfringememt^Novelty'— Specification.— Plainiiff  in 
1868  took  ont  an  American  patent  for  roller-skates  :  drawings  and  letter 
press  relating  to  the  invention  were  published  in  America  and  received 
in  the  Patent  Office  in  London  before  August,  1865,  when  plaintiff  took 
out  an  English  patent :  in  a  suit  to  restrain  infringement  of  the  patent, 
defendant  set  up  want  of  novelty  :  Held  upon  the  facts  that  the  invention 
had  not  become  part  of  stock  of  public  knowledge  in  England  before  the 
taking  out  of  the  English  patent,  and  that  no  ordinary  workman  could 
have  made  the  skates  from  the  drawings  and  letter-press,  and  that  the 
patent  was  therefore  valid. — Betts  v.  Neilson,  (37  L.J.  Ch.  821) ;  dissented 
irom,--Plimpton  v.  Malcolmon,  L.B.  3,  Oh.  429  ;  45  L. J.  Oh.  505  ;  84  L.T. 
840. 

(T.)  C«  A. — U^inus^  Account. — A  licensee  having  been  ordered  to  account  for 
articles  made  under  his  license  endeavoured  to  adduce  eridence  that 
phiintiff'B  patent  was  bad  for  want  of  novelty :  Held  that  the  evidence 
was  not  admissible.— ^o^iROA  v.  Wood  (16  0.  B.  N.S.  479)  explained. 
AMc^.  CUrk,  24  W.R.  1007. 

Petition  of  Bight.— 
(i.)  Oh*  Div.  V.  C.  m.—MilUafp  Officer— hjx  officer  in  permanent  medical 
diarge  of  a  military  prison,  holds  his  appointment,  subject  to  the  rules 
and  regulations  of  the  service,  and  is  Uable  to  dismissal  or  removal  at 
any  time  at  the  pleasure  of  the  Orown :  no  petition  of  right  will  lie  for 
alleged  wrongful  removal.— £tf  Petition  oj  Bight  of  T.  J.  Ttfnellj  84  L.T. 
888;  24  W.R  915. 

(U.)  Q.  B.  Div. — Sovereign  and  Sulject— Statute  of  Limitation* — The  Bovereign 
is  neither  agent  of,  nor  trustee  for,  her  subjects  :  petition  of  right  inll 
not  lie  to  recover  a  share  of  compensation  money  paid  by  a  foreign 
government :  the  statute  of  limitations  does  not  apply  to  a  petition  of 
ri%h.i.—Iiustomjfe  v.  The  Queen,  L.R.  1  Q.  B.  D.  487 ;  46  L.J.  Q.  B.  249 ; 
34L.T.  278;  24  WR.  428. 

Poor  Bate  :— 

(i.)  Q.  B.  Div. — Appeal.— Ajx  objection  to  assessment  was  made,  under  27  A 
28  Vict.  c.  89  s.  1,  to  the  assessment  committee,  who  deferred  their 
decision  till  decision  of  a  pending  case  in  a  Superior  Oourt  with  regard  to 
a  previous  rate :  the  appellant  thereupon  appealed  to  Quarter  Sessions : 
Held  that  the  appellant  had  not  **  failed  to  obtain  relief  and  that  the 
appeal  was  premature". — Regina  t.  Bedminster  Union,  L.R.  1  Q-  B.  D.  508 ; 
45L.J.M.0.  117;  84  L.T.  795. 

(ii)  App*  Div.  Ot.—RateabilUg—Lead  Mine.— A  Company  worked  a  mine 
under  three  leases ;  by  the  first  a  royalty  of  one-fourteenth  of  the 
minerals  was  reserved  to  the  lessor,  or  at  his  option  the  value  in  money ; 
by  the  second  and  third  leases,  the  reddendum  was  wholly  in  money : 
Held  that  the  Oompany  must  be  rated  in  respect  of  the  machinery,  and 
buildings  and  surface  lands,  and  the  lessor  of  the  first  lease  in  respect  of 
the  royalty  in  kind.—  Fan  Mining  Co.  v.  Cterteers  of  LlaAdU^eSf  L.R.  1 
Ex.  D.  310 ;  45  L.J.  M.C.  188 ;  84  L.T.  692. 

Praotioe  :— 

fi.)  C.  A— >^W>^a^—A^davi«#.— Affidavits  to  be  used  on  appeal  should  be  filed 
in  the  DiTiaion  fiom  which  the  appeal  is  made.—  Watts  ▼.  JFatts,  45  L.  J.Ch 
658. 
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pi.)  C-  A^—Jppeal^lnterlocutory  Order.^Aji  appeal  from  a  refusal  of  an 
interlocntory  order  may  be  set  down  withont  production  of  order  or  of 
copy  thereof. — Smith  v.  Grindley.  Smith  v.  Charrington,  L.B.  3  Ch.D.  80 ; 
35  L.T.  112  :  24  VV.R.  956. 

(iii.)  C.  A. — Appeal — Costs, — On  motion  to  commit  a  defendant  not  being 
pressed,  V.O.B.  made  no  order  except  that  defendant  should  pay  the 
plaintifTs  costs ;  defendant  appealed  without  leave  :  Held  that  the  order 
was  not  as  to  costs  which  are  within  the  discretion  of  the  Court,  and  that 
the  appeal  was  not  prohibited  by  Judicature  Act,  1873,  s.  id.^Witt  t. 
Corcoran,  46_L.J.Ch.  603  ;  24  W.E.  601. 

(ir.)  C.  A. — Jppeal^Costi^ Security. — Ord.  68,  R.  16. — Appellants  from  the 
Admiralty  Division  will  not  be  ordered  except  under  special  circumstances 
to  give  security  for  costs.— T^  Victoria,  L.R.  1  P.D,  280 ;  34  L.T  931 ; 
24  W.R.  696. 

(t.)  O.A. — Appeal — Costs— Security, — The  Court  refused  to  require  insolvent 
appellant  to  give  security  for  costs>f  appeal  where  question  at  issue  had 
not  been  considered  in  a  Court  of  Error. — Eourke  v.  White  Moss  GoUiery 
Co.,  L.R.  1  C  P.D  666. 

(vi.)  O.  A.,— Appeal— Costs— Security, — Where  security  for  costs  of  appeal  was 
ordered,  a  bond  with  securities  was  allowed :  costs  of  the  application  to 
follow  result  of  appeal. — Phosphate  Sewage  Co,  v.  Sartmont,  L.R.  2 
Ch.D.  811. 

(vii.)  C<  A. — Appeal^ Evidence,  ^The  decision  of  a  judge  on  questions  of  fact 
after  hearing  evidence  will  not  generally,  but  his  inferences  from  the 
evidence  may,  be  reversed  by  the  Court  of  Appeal.  The  Olannibanta,  The 
Transit,  L.R.  1  P.D.  283  ;  84  L.T.  934  ;  24  W.R.  1033. 

(viii.)  C-A. — Appeal-^&tay  of  proceedings, — Proceedings  stayed,  pending  appeal 
from  order  for  payment  of  money  by  defendant,  on  payment  of  money  and 
costs  of  application  into  Court.— Coqp^  v.  Cooper,  L.R.  2,  Ch.  D.  492 ; 
46  L.J.Ch.  667  ;  24  W.R.  628. 

(ix.)  O,  A. — Appeal — Time—The  time  for  appealing  from  the  refusal  of  an 
interlocutory  order,  when  an  order  is,  nevertheless,  made  as  to  costs  of 
the  application,  runs  from  the  refusal,  not  from  the  entering  of  the  order 
as  to  costs :  the  Chancery  Division  has,  in  causes  within  its  exclusive 
jurisdiction,  discretionary  power  to  refuse  a  jury. — t^windell  v.  Birming- 
ham Syndicate,  35  L.T.  Ill ;  24  W.R.  911. 

(x.)  C.  A,^ Appeal  to  House  of  Lorde. — The  practice  as  to  appeals  to  House  of 
Lords  is  not  altered  by  Judicature  Acts  or  Rules  :  on  appeal  from  C.A.  in 
action  attached  to  a  Common  Law  Division  appellant  must  give  bail  in 
error  to  entitle  him  to  stay  of  execution  pending  appeal :  application  for 
enlargement  of  time  for  giving  bail  in  error  must  be  made  to  the  Dinsion 
to  which  the  action  is  attached. — Justice  v,  Mersey  Steel  and  Iron  Co,, 
L.R.  1  C.P.D.  675  ;  24  W.R.  956. 

(xi.)  Q.  B.  jyiv,— Appeal  from  Inferior  Court, — Application  for  rule  to  justices 
to  state  case  under  20  &  21  Vict.,  c.  43,  should  be  made  Q.  B.  Div.  not  to 
Divisional  Court  of  Appeal.— iZ^  Ellershaw,  L.R.  1  Q.B.D.  481. 

(xii.)  Q.  B.  Div. — Appeal  from  Justices, — Under  the  Public  Health  Act,  1876, 
e.  48,  the  time  within  which  notice  of  appeal  from  the  order  of  Justices 
mufit  be  given  runs  from  the  decision  of  the  Court  not  from  service  of  the 
order. — Itegina  v.  Bamet  Rural  Sanitary  Authority,  L.R.  1  Q.B.D.  568  ; 
45  L.J.  M.C.  106. 

(xiii.)  Ch.  Div.  V.  C  M.Attachment-^Ord,  44  r,  2.— Held  that  a  writ  of  at- 
taokment  in  a  suit  in  which  plaintiff  was  on  1st  Nov.,  1876,  in  a  position 
to  give  notice  of  motion  for  decree  mn»t  be  discharged,  having  been  made 
without  notice  to  defendant  under  Ord.  44  r  2,^Dalla$  ▼.  G/yn,  84  L.T. 
897  ;  24  W.R.  881. 
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(ziy.)  Oh.  Diy.  M.  B,.'-Attachm€nt^CotU.--The  costs  of  ftttocbmeni  are 
now  bj  order  55,  r.  1,  in  dieoretion  of  conrt  and  fihonld  be  applied  for  at 
the  same  time  ai  the  writ.— Jbud  ▼.  Rich^s^  L.B.  2,  Ch.  D.  528 ;  45  L^. 
Ch.  649  ;  84  L.T.  713  ;  24  W.R.  637. 

(xT.)  Oh.  DiV.  V.  C.  H.'— Costs—Charging  order,— -Where  a  party  has  been 
ordered  to  pay  costs  when  taxed,  a  charging  order  may  be  niade  before 
taxation.— Purtu  t.  Irving,  84  L.T.  752. 

(xyi)  Oh.  Div.  V.  C  H. — CotU^Dutrict  Begistry,— Where  administration 
decree  ordered  accounts  and  enqniries  in  a  District  Registry  and  fntora 
consideration  in  London,  the  Conrt  refused  to  allow  taxation  in  the  Dis- 
trict Registry.— Irtem  t.  Irlam,  24  W.R.  949. 

(xvii.)  Ch.  Div.  V.  O.  B.— Casts,— CoujueV*  Fees.— Held  that  the  Taxing 
Master  has  discretionary  power  to  allow  refreshers  to  counsel  where  it 
appears  to  him  reasonable.— i^t^A  r.  Daniell,  84  L.T.  899. 

(xriii.)  Q.  B.  Div. — Costs— Plea  of  Bankruptcy,— k  plea  of  bankruptcy  of 
plaintiff  after  action  brought  waives  all  prior  defences,  and  when  con- 
fessed by  plaintiff  entitles  him  to  sign  judgment  for  his  costs. — Foster  t. 
Oamgee,  45  L.J.  C.  B.  576 ;  34  L.T.  248 ;  24  W.R  819. 

(xix.) — Ch.  Div.  M.  R. — Costs — Security, — A  shareholder  of  a  €k)mpan7 
appearing  to  oppose  a  winding  up  petition,  cannot  be  required  to  gire 
security  for  costs,  on  the  ground  that  he  is  resident  abroad.— i2'  Percy  ^ 
Kelly  CobaU  ^e,.  Mining  Co,  L.R.  2  Ch.  D.  581 ;  45  L.J.  Ch.  526;  24 
W.R.  1057. 

(xx.)  Oh.  Div.  V.  O.  B,— Costs— Security,— The  court  will  generally  folloir 
thefold  rule  as  to  amountlof  deposit  as  security  for  costs. — Paxlon  y.  BiXl^ 
24  W.R.  1018. 

(xzL)  O.  A. — Cosis^ Security, — ^Where  security  for  costs  had  been  given  in  a 
suit  instituted  before  November,  1875:  Htld  that  further  security  to 
cover  future  costs  must  be  given,  under  Ord.  55  of  Rules  of  Court, 
February  1876 :  Order  of  Malins  V.  C.  (84  L.T.  675 :  24  W.R.  888) 
reversed.— fi«i.  of  Costa  Bica  v.  Erlanger,  L.R.  3  Ch.  D.  62 ;  85  L.T.  19  ; 
24  W.R.  965. 

(xxii.)  Ch.  Div.  M.  "R,— Default  of  Appearance— Ord,  19  r.  6.— Notice  of 
motion  for  judgment,  if  no  appearance  has  been  entered  by  the  party  to 
be  served,  is  sufficiently  delivered  by  being  filed  under  Ord.  19,  r.  6. — 
Dymonds  v.  Croft,  45  L.J.  Oh.  612 ;  85  L.T.  27 ;  24  W.R.  700. 

(xxiii.)  O.  A. — Default  of  Appearance — Ord,  19,  r,  6. — Such  delivery  in  case  of 
default  of  appearance  is  sufficient. — Morton  v.  Miller,  45  L.J.  Ch.  618 ; 
28  W.R.  728 

(xxiv.)  Ch.  Div.  V.  C  "EL,— Discovery— Jffidavit,^lji  an  action  relating  to 
land  defendant  must,  in  affidavit  of  documents,  specify  in  detail  all  docu- 
ments in  his  possession  relating  to  the  land,  even  though  such  docnmenta 
relate  only  to  his  own  UiXe,—Fortescue  v.  Fortfscue,  84  L.T.  847 ;  24 
W.R.  945. 

xrv.)  Ch.  Div.  V.O.B. — Discovery — Affidavit. — ^Where  defendant  in  schedule, 
to  affidavit  of  documents  gave  dates  but  no  further  particulars  of  deeds 
which  he  stated  related  solely  to  his  own  title  :  Held  that  the  affidavit 
was  sufficient.- raytorv.  Oliver,  84  L.T.  962. 

(xxvi.)  H*  Ii. — Discovery — Affidavit. — Appellants  filed  inBuffioient  affidavit  of 
documents  after  repeated  extensions  of  time,  Conrt  of  Chancery  ordered 
that  unless  a  safficient  affidavit  was  filed  by  a  day  named,  the  bill  shcnld 
be  dismissed,  and  a  fund  in  Conrt  paid  over  to  defendant.  Held  that  the 
Court  had  power  to  make  the  order,  and  that  its  discretion  ought  not  to 
be  interfered  with. — Republic  of  Liberia  v  Rote^  L.R.  1  App.  189  ;  45 
L.J.  Ch.  297  ;  84  L.T.  145 ;  24  W.R.  967. 

(xxyIL)  0.  J^r^Disoovery — Interrogatoriet, — Defcuuaut  is  not  entitled  to  hara 
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ioterrogatorieB  strnok  ont  merely  because  deliyered  bj  pUintiff  with  tbe 
Btatemont  of  claim,  bat  only  if  plaintiff  on  being  called  upon  fails  to  shew 
that  the  matter  inquired  after  is  material  at  that  stage  of  the  action. 
Mercier  v.  Cotton,  L.R.  1  QB.D.  142  ;  35  L.T.  79  ;  24  W.R.  666. 

(xxviii.)  Ch.  Div.  M-  "&,— Discovery —Inierrogatories.'-'LeAye  will  not  gener- 
ally be  given  to  defendant  to  serve  interrogatories  before  delivery  of 
defence.— Dwjwy  t.  Longbourne,  I/.R.  2  Ch.  D.  704 :  45  L.J.Oh.  632  : 
36  L.T.  301;  24  W.R.  663. 

(xxix.)  C.  p.  Div. — Discovery — PriviUge. — Docnments  written  "in  confi- 
dence,*' by  third  parties  in  answer  to  inqniries  by  solicitor  of  party  to 
a  snit  wiUi  a  fiew  to,  and  in  contemplation  of,  anticipated  litigation,  are 
privileged.— af*Gwguodaltf  ▼.  Bell,  L.R.  1,  O.P.D  471;  86  L.T.  261 :  24 
W.R.  399. 

(zxz.)  O*  A. — Discovery— 'Privilege, — A  letter  of  unprofessional  agent  to  his 
principal  is  not  privileged  from  discovery,  though  written  after  com- 
mencement of  litigation  with  regard  to  matter  subject  of  the  suit,  on 
which  principal  requested  information. — Anderson  v.  Bank  of  British 
Columbia,  L.R.  2  Ch.D.  644;  45  L.J.Oh.  449;  86  L.T.  76;  24  W.R  624. 

(xxxi.)  O.  A. — Discovery — Privilege.-^Held  that,  under  Order  31  r.  11,  a  judge 
has  no  discretion  to  refuse  production  of  documents,  except  on  ground  of 
privilege;  also  that  confidential  letter  of  non-legal  agent,  containing 
mere  matter  of  opinion,  was  not  protected  from  discovery  on  ground  of 
privilege.  —Bu^tro*  v.  White,  L.R.  1  Q.B.D.423;  45  L.J.  642;  34  L.T. 
836;  24  W.R.  721. 

(xxxii.)  Ch.  Div.  V.O.H. — Dwcorery— Production.— Order  31  r.  20  does  not 
make  it  imperative  on  the  Court  to  dismiss  an  action  where  plaintiff  has 
failed  to  comply  with  order  for  production  of  documents. — Hartley  v. 
Owen,  84  L.T.  762. 

(zzxiiL)  O.  A. — Evidence  —Affidavit, — Held  that  affidavits  were  properly  sworn 
before  a  jage  de  paix  and  other  officials  in  Belgium,  having  limited 
jurisdiction  and  power  to  administer  oaths  in  the  district. — Rev  an  t. 
Crawford,  46  L.J.  Ch.  668. 

(zxxiv.)  Ch.  Div,  V.  C.  H^—InjaHCtion^Winding-up  Petition. — ^Where  a 
company  is  in  liquidation  an  injunction  in  restraint  of  pending  actions 
may  be  granted  by  the  Court  in  which  the  winiing-up  petition  is  pre- 
sented. — Re  City  of  London  Supply  Association  d'  Clerks  Club,  84  L.l. 
846. 

(xxxv.)  C- A*  — Interlocutory  Order — Receiver. — Ord.  62,  r.  4. — Interim  receiver 
appointed  by  Court  of  goods  comprised  in  an  agreement  to  execute  a  bill 
oif  sale  where  mortgagor's  bankruptcy  was  imminent. — Taylor  v. 
EchersUy,  46  L.J.Oh.  627 ;  24  W.R.  450. 

(zzxri.)  C.  A  — Interlocutory  order — Receiver, — In  action  for  specific  perform- 
ance in  which  judgment  had  been  given  for  defendant,  the  plaintiff 
having  appealed,  the  Court  of  Appeal  appointed  plaintiff  receiver  and 
manager  of  the  property  in  question  without  security,  on  his  under- 
taking to  abide  by  order  of  theCourt. — Hyde  v.  Warren,  L.R.  1  Ex.D. 
809. 

(zxxvii.)  Ex.  Div. — Leave  to  defend  xorii  specially  indorsed, — Ord.  14,  r.  1. — 
Held  that  a  surety  whose  piinuipal  does  not  admit  the  debt,  aad  who  has 
received  no  particuhirs  of  demand,  will  have  leave  to  defend  writ 
specially  endorsed  without  payment  iuto  Court  or  givinj^  seearity  ;  also 
that  OrJ.  14,  rr.  1,  3,  6  apply  only  to  cases  which  are  on  defeudftnfc's 
admission  really  undefended. — Lloyds  Banking  Go,  v.  Ogle,  L  R.  1  Ex.D. 
862;  46  L.J.£x.  606;  34  L.T.  684  ;  21  W.R.  678. 

(xxzvii.)  Ch.  Div  V.CH. — Motion  for  jitdgment^Di8missal,—A^nrij  claiming 
dismissal  of  action  for  want  of  prosecution  is  not  a  party  olaimiag  relief 
within  Order  40  r,  Ih^Littoit  v.  Littont  24  W.R.  962. 
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Ooxix.)  O.  A. — Motion  for  judgment — Partition, — ^Where  in  partition  action 
plaintifiTs  title  was  admitted  on  the  pleadinpfs,  enqairy  as  to  persons  inter- 
ested in  the  property  was  ordered  on  motion  for  judgment  nnder  Order 
40  r.  n.— Gilbert  t.  Smith.  L.R.  2  Cb.  D.  686  ;  45  L.J.Ch.  614  :  35  L.T. 
43  ;  24  W.R.  668. 

(xl.)  C-  A. — Hotion  for  new  trial, — Order  89  r.  1.  In  oompnting  the  time 
within  which  application  mast  be  made  for  new  trial,  days  on  which 
the  Divisional  Conrt  is  not  sitting  are  not  to  be  reckoned. — HaUwnt  r. 
Sills,  24  W.R.  956. 

(xli.)  C«  p.  Div. — Judgment — lUmoval. — ^After  remoral  of  judgment  from 
inferior  to  superior  Court,  the  latter  has  no  jurisdiction  to  set  aside  the 
judgment  on  the  merits,  or  for  irregularity  of  proceedings. — Williams  t. 
BoUand,  L  R.  1,  C.P.D.  227 ;  34  L.T,  904 ;  24  W.R.  644. 

(xlii.)  Ch.  Div.  V.C-B.— Parties-Joinder,— Ord,  16  r.  13.-— A.  after  agreeing 
to  purchase  land  received  notices  of  claims  from  0.  D.  and  E.  In  action 
by  B.  for  specific  performance,  the  Conrt  gave  leave  to  A.  to  serve  C.  D. 
and  E.  with  notice  of  motion  to  joint  them  as  parties  under  Order  16, 
r.  13,  but  afterwards  refused  the  motion  with  coats.^Harry  v.  Darey, 
L.R.  2  Ch.D.,  721 ;  45  L.J.Ch.  697  ;  34  L.T.  842  ;  24  W.R.  515. 

(xliii.)  Q.  B.  Div. — Parties— Joinder,— Held  that  Court  will  not  in  action 
brought  by  one  of  many  joint  owners  of  a  ship  against  the  charterers 
nnder  Ord.  16,  r.  9,  join  parties  as  plaintiffs  merely  so  as  to  secure 
defendant's  costB.—De  HartY,  Stevenson,  L.R.  1  Q.B.D.  318;  46  L.J.Ch. 
676;  24  W.R.  367, 

(xliv.)  p.  D'&A.  D. — Parties^Prohate  acdon, — The  practice  of  citing  heir- 
at-law,  devisees,  &c..  in  probate  actions,  is  not  altered  by  Judicature 
k(iin,^Kennaxcay  v.  Kennaway,  h,B„  1  P.D.  148;  45  L.J.P.D.A.  86; 
84  L.T.  854  ;  24  W.R.  686. 

(xlv.)  O.  A. — Parties— Thifd  party  order, — Third  paity  notice  nnder  Ord.  16, 
r.  18,  may  be  given,  although  the  whole  question  between  plaintiff,  defen- 
dant, and  the  third  party  may  not  be  identical,  provided  any  material 
question  in  the  action  is  also  a  question  between  the  defendant  and  the 
third  party. — ifwansea  Shipping  Company  v.  Duncan,  L.R.  1  Q.B.D.  644. 

(xlvL)  O.  A*— Parties— Third  party  order,— The  Court  has  power  to  order 
notice  to  be  served  on  a  third  party,  if  there  is  any  one  question  common 
to  all  parties,  but  the  exercise  of  such  power  is  discretionary. — Bower  t. 
Hartley,  L.R.  1  Q.B.D.  652  ;  24  W.R.  941. 

(dvii.)  Q.  B.  'Div,— Parties— Third  party  order,— Held  ih\i  nnder  the  drcum- 
stances  a  third  party  brought  in  as  a  defendant  must  confine  his  defence 
to  one  only  of  the  points  at  issue ;  the  cost  of  all  parties  to  be  settled  by 
the  judge  after  the  trial.— 5tf«£cAi?v.  Fro</,  L.R.  1  Q.B.D.  419;  45  L.J. 
Q.B.  693  ;  84  L.T.  728  ;  24  W.R  669. 

(xlviii.)  C.  p.  'Div.'— Pleading— Admissiont— Signing  judgment,— VThere  in 
action  by  lessor  on  covenant  to  pay  rent  defendant  denied  liability  as 
being  neither  lessee  nor  assignee  of  lease,  but  admitted  occupation  of 
premises  and  payment  of  rent  except  for  last  eighteen  months  of  such 
occupation :  Held  that  though  the  form  of  plaintiffs  action  and  precise 
legal  position  of  defendant  were  not  determined,  yet  on  the  admission 
of  the  pleadings  as  to  facts,  plaintiff  was  entitled  at  once  to  sign  judg- 
ment for  eighteen  months*  rent. — Lord  Hanmer  v.  Flight,  85  L.T,  127  ; 
24  W.R.  846. 

(xlix.)  Oh.  Div-  V.C'B.— Pleading— Amendment.— Tresh  facts  should  gener- 
ally be  stated,  not  in  reply,  bu'  by  a!nondm3ut  of  statement  of  claim. — 
Earp  ▼.  Hcnd.rson,  84  L.T.  844. 

(1.)  O,  A.^Pleadings— Amendments,— The  Conrt  of  Appeal  will  not  generally 
interfere  with  the  discretion  of  a  judge  in  itiiking  oat  a  pleading  or 


Digitized  by 


Google 


QUARTERLY   DIGEST.  2^ 

allowing  it  to  be  amended.— fTtf/^oii  v.  Rodwell,  35  L.T.  86;  24  W*Il* 
3009. 

(li.)  Ch.  Tiiv.Y, 0,3,— Pleading — Amendment. — A  suit  came  to  issue,  be fq re 
the  new  practice,  to  set  aside  a  settlement  on  the  ground  of  fraud ;  after 
the  evidence  was  complete  it  was  disco veied  that  plaintiff  had  bL.en 
unable  to  execute  the  settlement  from  mental  incapacity:  Held  thiit  the 
bill  might  be  amended  under  Ord.  27  r.  I ,  and  fresh  affidavits  Hied, — Mj^ 
V.  Davies,  L.R.  2  Ch.B.  729 ;  24  W.  606. 

(lii.)  Ch.  Div«  V^CH.*— Pleading — Countir-claim.^k  counter-claim  will  be 
excluded  from  a  defence  under  Ord.  22  r.  9,  if  it  introduces  matter  better 
dealt  with  in  a  separate  action,  or  likely  unduly  to  prejudice  and  dehij 
plaintiff.— Padwtcfc  T.  Scott,  L.R.  2  Oh.D.  736  ;  46  L.J.Ch.  350 ;  S4  W.R. 
723. 

Giii')  Ch  Div.  M.£t* — Pleading— Demurrer, — A  statement  of  claim  stt  ont 
a  decree  in  a  former  suit  declaring  that  the  plaintiffs  in  that  and  tbo  pre- 
sent suit  had,  together  with  other  owners  and  occupiers  of  land  in  Eppiu^ 
ForcRt,  a  general  right  of  common,  and  stated  that  the  defendant  CM^oqpied 
certain  waste  lands  and  had  enclosed  the  same,  thereby  interforing 
with  the  common  right :  Held  that  defendant  was  bound  by  the  deckrtition, 
but  might  show  either  a  special  ground  of  exemption,  or  that  the  deurtse 
had  been  fraudulently  obtained.— Comww/ower8<>/  Sewers  y.  GelUiilyj  24 
W.R.  1059. 

(liv.)  C.  P  Div. — Pleadings — Striking  out,— Held,  in  an  action  to  recover 
money  on  the  ground  of  fraud,  that  statements  in  the  pleading,  to  the 
effect  that  defendant  had  acted,  in  a  similar  manner  on  other  occasions, 
must  bo  struck  out  as  irrelevant. — Blake  v.  Albion  Life  Insura/nce  Co.j 
45  L.J.  C.P,  663;  85  L.T.  269;  24  W.R.  677. 

Gv.)  Ch.  Div.  V.  C.  H,*— Pleadings— Striking  out, — The  rule  as  to  stiiking 
ont  or  amending  pleadings,  under  Ord.  27,  r.  I,  or  Ord.  59,  will  not  h& 
applied  to  a  reply  joining  issue  generally-to  a  counter-claim,  because  it 
does  not  deal  specifically  with  the  allegations  thereof. — Rolfe  y.  MacUiren^ 
L.R.  3  Ch.D.  106.    24  W.R.  816. 

(Ivi.)  C.  p.  Div. — Reference, — ^An  order  was  made  for  reference  of  a  cnnwe 
pending  1st  November,  1875,  with  directions  to  Master  to  continuo  pro- 
ceedings under  the  new  practice  :  Held  that  this  was  a  reference  ttnder 
the  Common  Law  Procedure  Acts  for  the  final  decision  of  the  MoBtc^r.^ 
Cruikshank  v.  Floating  Swimming  Baths  Co,,  L.R.  1,  C.P.D.  260 ;  io 
L.J.C.F.'684  ;  34  L.T.  733  ;  24  W.R.  644. 

(Ivii.)  Ch.  Div.  V.  C.  H. — Revivor. — Where  infant  interested  in  a  suit  is  bora 
after  decree,  an  order  may  be  obtained  binding  him  by  all  proceedln^R  up 
to  his  birth,  and  a  summons  may  be  taken  out  calling  on  him  to  Rbow 
cause  why  subsequent  proceedings  should  not  bind  him. — Scruhy  y.  Fitifne, 
34  L.T.  845. 

(lyiii.)  Ex.  Div. — Service  out  of  jurisdiction, — ^Whether  service  out  of  Jtiria- 
diction  ought  to  be  allowed,  under  Ord.  11,  is  a  question  for  decision  of  a 
judge  in  Chambers,  subject  to  appeal,  and  defendant  cannot  rii.hii  Uiq 
question  by  his  statement  of  defence. — Preston  v.  Lament,  L.R.  1  Cb.D. 
861 ;  24  W.R.  928. 

(lix.)  Q.  B.  Div. — Service  out  of  jurisdiction. — In  an  action  for  breflob  of 
a  contract  made  and  broken  in  England :  Held  that  under  Ord.  11,  v.  1, 
an  order  could  be  nrade  for  service  of  the  writ  on  defendant  out  of  the 
jurisdiction. — Green  v.  Browning,  35  L.T.  760. 

(Ix.)  p.  D.  8l  a.  Div. — Service  out  of  jurisdiction — Foreign  Company. — h^&ta 
refused  to  issue  writ  of  summons,  of  which  notice  should  be  given ,  out 
of  jurisdiction,  against  a  foreign  company  in  respect  of  damages  done  by 
a  abip  belonging  to  tiiem  on  the  high  seas.    In  Re  Smith,  L.R,  1  P.D. 

aoo. 
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(Ixi.)  Q.  B.  Div. — Service  out  of  jurisdiction — Foreign  Corporation' — Serried 
out  of  the  jarisdictiou  of  notice  of  a  writ  of  sammons  may  be  made  on  a 
foreign  corporation,  under  Ord.  11,  r.  1,  and  ^no  order  to  proceed  is 
necessary  before  signing  interlocutory  judgment  on  default  of  appearance. 
^  Scott  T.  Royal  Wax  CandU  Co.,  L.R.  1  Q.B.D.  404 ;  45  L.J.Q.B.  686  ; 
34  L.T.  683  ;  24  W.R.  668. 

(bdi.)  C.  A*— Service — Subititution, — Where  eflfectual  personal  serrioe  of  writ 
on  defendants  could  not  be  effected,  the  court  refused  to  order  Bubstituted 
sevice ;  serrice  cannot  be  effected  on  a  colonial  gOTemment. — Sloman  t. 
Government  of  New  Zealand,  L.R.  1  C.P.D  663. 

(Ixiii.)  C.  A'^ Service — Substitution. — Held  that  endorsement  upon  the  writ 
of  the  date  of  substituted  service  is  not,  as  in  case  of  ordinary  service, 
under  Order  9,  r.  13,  necessary  to  enable  plaintiff  to  proceed  in  default  of 
appearance.— Dy/mmd  v.  Croft,  45  L.J.Ch.  604  ;  34  L.T.  786  :  24  W.B. 
842. 

(Ixiv.)  Ch.  Div,  V,  C.  H.—Serric«—5tt6fitita«i'on.— Where  defendant  had 
absconded,  ordered  substituted  service  of  writ  by  leaving  copy  at  his 
office,  and  best  known  address,  and  that  notice  of  service  be  inserted  in 
the  ••  Times."— Coofc  v.  Day,  45  L.J.Ch.  611 ;  24  W.R.  362. 

(Ixv.)  Q.  B.  jyiv,— Special  Case. —Ord.  34,  r.  2. — Where  by  indorsement  ef 
writ,  and  by  plaintiff^s  affidavit,  it  was  shown  that  a  question  of  law 
ought  to  be  decided  before  further  proceedings :  Held  that  the  judge  was 
right  in  ordering  a  special  case,  to  be  stated  before  delivery  of  statement  of 
claim. — Metropolitan  Board  of  Works  v.  New  Biver  Co.,  45  L.J.Q.B.  759. 

(Ixvi.)  Ch."  Div.  V.  C.  B. — Stay  of  Proceedings. — Equitable  mortgagee  com- 
menced action  to  establish  charge  and  for  administration ;  another  creditor 
subsequently  obtained  the  usual  administration  decree  on  summons: 
ordered  stay  of  proceedings  in  first  action  on  enquiry  as  to  circumstances, 
and  the  mortgagee  to  have  conduct  of  the  proceedings. — Matthews  v. 
Matthews,  45  L.J.  Ch.  711 ;  34  L.T.  718. 

(Ixvii.)  Q.  B.  Div. — Stay  of  Proceedings. — Where  a  military  officer  brought 
actions  for  conspiracy  against  members  of  a  military  court  of  enquiry, 
the  alleged  conspiracy  being  the  agreement  they  came  to  as  to  the  report 
on  his  conduct  to  be  sent  in  to  the  Commander-in-Chief,  the  Court  or- 
dered stay  of  the  proceedings  as  being  groundless  and  vexatious  and  an 
abuse  of  the  proceBS  of  the  Court. — Dawkins  v.  Prince  Edward  of  Saxe 
Weivmr,  L.R.  1,  Q.B.D.  499 ;  45  L.  J.  Q.B.  667 ;  24  W.R.  667. 

(Ixviii.)  C.  A. — Trial. — Action  against  A.  and  B.  resulted  in  a  verdict  against 
A.  only.  A.  obtained  order  for  new  trial,  which  was  afterwards  dis- 
charged. Held  that  Court  had  jurisdiction  to  call  on  B.  to  show  cause 
why  a  new  trial  should  not  be  had  as  to  him,  and  on  merits  of  the  case 
made  the  order  for  new  trial  absolute. — Pamell  v.  Great  Western  Co., 
L.R.  1,  Q.B.D.  636  ;  45  L.J.  Q.B.  C87 ;  34  LT.  822 ;  24  W.R.  720. 

(Iziz.)  Ch.  Div.  V^  C.  H.— rmZ.—The  Chancery  Division  has  no  power  to 
try  cases  with  a  jury ;  where  such  trial  is  demanded  the  case  must  be 
sent  to  Middlesex  or  some  other  county  to  be  named  bv  the  plaintiff. — 
Clarke  v.  Cookson,  L.R.  2,  Ch.  D.  746  ;  34  L.T.  646 ;  24  W.R.  536. 

(Ixx.)  Ch.  Div.  V.  C  B.—Tnai.— Under  Ord.  36,  r.  1,  the  plaintiff  in  a 
Chancery  action  may  by  statement  of  claim  demand  trial  by  jury  and  fix 
the  place  of  trial. — Redmayne  v.  Vaugkan,  24  W.R.  983. 

(Ixxi.)  Ch.  Div.  M.  "EL-— Vacation  of  Registration. — An  apph'cation  to  vacate 
registration  of  a  lis  pendens,  after  determiuation  of  suit,  need  not  be  by 
fresh  action,  but  may  be  mutle  fn  the  matter  of  the  Act  and  of  the  suit.— 
CluttonY.  Lee,  45  L.J.  Ch.  684  ;  24  W.R.  607. 

Principal  and  Agent  :— 
(i.)  O.  p.  Div. — Commission. — Defendant  employed  plaintiff  to  negotiate  a 
loan  of  £10,000  from  \V.,  and  paid  to   Uuntiff  the  stipnUted  commission 
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thereon ;  defendant  sabseqnentlj  entered  into  partnership  with  W.,  who 
advanced  a  fui*ther  sum  of  £4,000  by  way  of  capital :  it  was  admitted  by 
plaintiff  that  the  latter  loan  was  not  contemplated  on  the  advance  of  the 
former,  bat  that  the  £4,000  was  advanced  solely  in  consequence  of  the 
partnership.  fTfW  that  plaintiff  was  not  entitled  tooonunisBion  on  the 
£4,000.— rrt6«  v.  Taylor,  L.R.  1,  O.P.D.  605. 

(ii.)  Oh.  DiV.  V.  C.  B.— Commissi 071.S.  employed  B.  &  Co.  as  his  agents  to 
(inter  alia)  effect  insurances  on  his  ships,  and  they  used  to  collect  the 
insurance  moneys  for  lost  ships  for  him  on  commission  :  on  one  occasion 
S.  demon r!cd  of  B.  &  Co.  the  policies  on  a  lost  ship  that  he  might  collect 
the  moneys  himself.  B  &  Co.  refused  to  give  the  policies  up  and  collected 
the  moneys.  Held  that  their  authority  had  been  revoked,  and  that  they 
were  not  entitled  to  the  usual  commission. — Baring  v.  Stanton,  85  L.T, 
123. 

(iii.)  C.  A. — Liability— Broker. — Defendant,  a  broker,  sent  to  plaintiff  contract 
note  as  follows  : — "  I  have  this  day  sold  by  your  order  and  for  your  ac- 
connt  to  my  principals  about  5  tons  of  anthracene  — W.  A.  Bowditoh." 
Held  that  defendtnt  was  not  personally  liable  for  price  of  goods. — South- 
well V.  Bowditch,  L.R.  1,  C.P.D.  374 ;  46  L.J.,  O.P.  680;  85  L.T.  196; 
24  W.R.  838. 

(iv.)  O.  A. — Liability — Broker, — Fruit  brokers  at  Liverpool  sent  to  plaintiff  a 
sold  note,  "  We  have  this  day  sold  to  you  on  account  of  J.  M.  &  Co., 
Valencia,  2,000  cases  of  oranges,**  and  sii^ned  it  without  any  qualification : 
in  action  against  the  brokers  for  non-delivery  of  goods,  Heldf  reversing 
decision  of  Ex.  Div.,  that  the  words  •*  on  account  of  J.  M.  &  Co."  freed 
the  brokers  from  liability  on  the  contract. — Gadd  v.  Houghton^  L.R.  1, 
Ex.  D.  357 ;  36  L.T.  222  ;  24  W.R.  976. 

(v.)  C.  A. — Liability — commission. — K.  contracted  by  letter  to  purchase  goods 
of  plaintiti' ;  the  letter  statp.d  that  K.  bought  as  agent  of  defendants,  and 
contained  terms  of  contract,  and  provided  for  K.'s  commission,  but  was 
not  Fi{::ned  •'  as  agent.'*  Held  that  the  defendant  was  liable  as  purchaser 
of  the  goods. — Concordia  Cliemische  Fabric  au/Actien  v.  Squire^  34  L.T. 
824. 

(vi.)  H  It' — Liability — Stock-jobber. — M.  through  broker  contracted  with 
j  ibber  for  sale  of  shares  :  on  name  day  N.  passed  to  M.  as  purchaser  or 
shares  name  of  person  who  turned  out  to  be  a  minor ;  M.  executed  trans- 
fer and  received  price.  Held  that  jobber  not  having  passed  name  of  a 
person  competent  to  contract  was  bound  to  indemnify  M.  from  calls  in 
respect  of  BhaxeM. —Nickalls  v.  Merry,  L.R.  7,  H.L.  (E.  &  T.)  680 ;  45 
L.J.  Ch.  676. 

Prinoipal  and  Surety  :— 
00  H#  Ii. — Agreement  between  Sureties. — A.,  B.,  C.  &  D.  were  sureties  for 
various  bills  of  E. ;  in  no  instance  had  they  all  joined,  and  the  amounts  of 
their  liabilities  differed ;  an  agreement  was  drawn  up  and  signed  by  C,  B. 
and  D.that  as  betweeh  themselves  the  parties  would  each  contribute  i  of  the 
amount  required  to  meet  liabilities.  Held  that  upon  the  construction  of 
the  agreement  it  was  the  intention  that  such  contribution  should  only  be 
in  the  first  instance  and  not  to  alter  the  existing  rights  and  liabilities. — 
Arcedeckne  v.  Howard,  46  L.J.  Ch.  622. 

(ii.)  Q.  B.  Div. — Joint-debtors — Notice. — K.  &  H.  in  partnership  bad  bill 
transactions  througli  plaintiffs  whereby  if  remittances  did  not  enable 
plaintiffs  to  meet  bills  when  dne  defendants  were  bound  to  made  up  de- 
ticiency  ;  this  was  by  long  practi<;o  frequently  done  by  means  of  fresh 
bills  accepted  by  plaintiffs,  which  defendants  negotiated  and  handed  pro- 
ceeds to  plaintiffs ;  on  dissolution  of  partnership,  of  which  plaintiffs  had 
notice,  outstanding  acc'i'tancop  were  met  by  fresh  drrfts  of  H  alone  ;  on 
sale  of  goods,  there  being  a  deficiency,  plaintiffs  brought  action  against 
B.  <b  H.     Held  that  B.  &  U.  could  not  as  against  the  plaintiffs  be  treated 
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as  prinoipal  and  sarety,  and  that  the  giying  time  to  H.  did  not  discharge 
E.— Oakleys, PasheUer  (4  Cl.  &  F.  207)  difltingoiihed.— 5irir« t. RedmoMf 
L.R.  1,  Q.B.D.  686  ;  24  W.B.  1069. 

Probate :  — 
0.)  p.  D.  &  A.  DiV.— Attestation.— TeBiAinx.  after  making  her  will  signed 
a  paper  giving  additional  legacies;  the  paper  was  pinned  to  the 
original  wUi,  and  was  signed  on  the  hack  hy  two  witnesses.  Held  that 
the  paper  was  admissihle  to  prohate. — In  the  goods  of  Braddoek,  24 
W.R.  1017. 

(ii.)  p.  D.  &  A.  DiV.— Domicf?^— 24  d^  25  Viet,,  c,  114,  8.  2.— An  Italian 
having  been  nataralized  in  England  made  his  will  according  to  English 
Law,  bnt  afterwards  he  went  back  to  Italy  and  died  domiciled  there. 
Sdd  that  the  will  must  be  admitted  to  probate. — In  the  goods  ofOaily,  24 
W.R.  1018. 

(iii.)  Ch.  Div.  V.  C  B. — Executor — Co«te.--Oosts  of  litigation  as  to  probate 
of  a  will  were  allowed  to  the  executors  in  an  administration  snit. — Re 
HarrUon,  Fulton^Y,  Andrew,  24  W.R.  979. 

(i?.)  p.  D.  &  A>  Div. — Incorporation — English  and  American  wiU$. — Testator 
executed  will  with  9  codicils  disposing  of  property  in  America,  and  subse- 
quently a  will  with  8  codicils  disposing  &f  property  in  England ;  in  latter 
will  he  desired  that  it  should  be  treated  as  a  separate  testamentary 
document,  but  if  not,  that  it  should  be  regarded  as  a  oodidl  to  American 
will ;  Court  granted  probate  of  English  will  and  codicils,  without  incor- 
porating the  American  will  and  codicils,  bnt  directed  affidavit  of  execution 
thereof  to  be  filed  and  a  note  of  filing  to  be  appended  to  probate. ~ In  the 
gooch  of  Astor,  L.R.  1  P.D.  150;  45  LJ.  P.D.  &  A.  78;  34  L.T.  824;  24 
W.R.  639. 

(v.)  p.  D-  &  A.  Div. — Incorporation — Revocation  by  marriage. — Testator  in 
a  will,  made  after  his  marriage,  directed  that  if  his  wife  should  die 
without  issue  a  will  made  before  his  marriage  should  be  reyived ;  on  his 
death  leaving  widow  and  infant  children :  Held  that  first  will  must  be 
incorporated  in  probate  of  the  later  will. — In  goods  of  Bangham,  45 
L.J.P.D.  &  A.  80 ;  24  W.R.  712. 

(vi.)  O.  A. — Jurisdiction. — Testator  gave  aU  his  properly  to  his  wife,  and 
appointed  her  executrix ;  the  heir-at-law  and  sole  next-of-kin  filed  a  bill 
to  have  her  declared  a  trustee  for  him  on  the  ground  of  fraud :  Held  that 
the  matter  was  within  the  exclusive  jurisdiction  of  tho  Court  of  Probate. 
--Meluish  V.  Milton,  L.R.  8  Ch.D.  27  ;  36L.T,  82  ;  24  W.R.  892. 

(vii.)  P.  D.  &  A.  Div.— Special  circumstances.— 2Q  and  21  Vic,  c.  77,  s.  73.— 
Where  the  insolvency  of  an  intestate's  estate  was  disputed,  and  the  sole 
next-of-kin  was  alleged  to  be  of  low  position  and  bad  character :  Held 
that  there  were  **  special  ciroumBtances,"  and  probate  granted  to  a 
creditor.— In  the  goods  of  Ferrands,  24  W.R.  1018. 

(viii.)  p.  D.  A.  DiV- — Revocation— Revival.— 'Le^is^r,  on  marriage,  executed 
codicil,  confirming  previous  will ;  on  his  wife's  death  he  destroyed  the 
codicil :  Held  that  the  destruction  was  not  animo  revocandi,  and  granted 
probate  of  will  and  codicil. — James  v.  Shrimpton,  45  iinl.P.D  &  A.  85 ; 
24  W.R,  740. 

Bailway  :— 

(i.)  Q.  B-  Diy.^Carrier— Felony  of  Servant. — Valuable  pictures,  not  declared, 
were  given  to  defendants  for  carriage,  and  were  stolen  by  a  man  who  falsely 
represented  himself  to  defendants*  clerk  as  in  the  employ  of  defendants, 
and  obtained  from  him  a  pass  and  delivery  sheet.  Held  that  the  defend- 
ants were  not  liable. — Way  v.  Great  Eastern  Railway  Company,  85  L.T. 
253. 

(ii.)  C.A. — Carriers — Goods  carried  beyoiid  destination.-- IPlciurQB  above  the 
value  o^  £10  were,  without  notice  by  owner,  as  required  by  the  Carriers' 
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Act,  B.  1,  carried  in  a  train  bj  which  the  owner  travelled ;  through 
negligence  of  defendants*  sevyantB  the  piotares  were  carried  beyond 
their  destination  and  were  then  injured :  Held  that  defendants  oontinned 
to  hold  the  pictures  as  carriers  and  were  protected  by  the  Act. — Morritt 
▼.  North  Eastern  Raihcay  Co.,  34  L.T.  940 ;  24  W.R.  386. 

(iii.)  App.  Div.  Ot. — Carriers— Passenger. — Plaintiff  took  a  ticket  from  B.  to 
L.,  hut  owing  to  floods  the  train  was  delayed  between  B.  and  D.,  and 
failed  to  catch  corresponding  train  from  D.  to  L. ;  the  station  master 
at  D.  toLT  plaintiff  that  there  were  no  more  trains  that  night,  hut  that  the 
usual  train  would  run  next  day,  by  that  time  the  line  between  D.  and  L. 
became  impassable  :  Held  that  the  contract  was  that  the  company  would 
UBO  due  diligence  to  catch  the  corresponding  train  at  D.,  and  as  the 
failure  to  do  so  was  unavoidable,  they  were  not  bonnd  to  forward  plaintiff 
by  special  train,  nor  were  liable  in  damages. — Fitzgerald  t.  Midland  Rail. 
Co.,  34  L.T.  771. 

(iv.)  Bx.  Div. — Carriers — Passengers*  luggage. — S.  7  of  the  Railway  and  Canal 
TraflSc  Act,  1854,  (17  A  18  Vict.,  c.  31)  is  incorporated  in  the  Regulation 
'  of  Railways  Act,  1868,  (31  Ss  32  Vict.,  c.  119)  and  therefore  applies  to 
luggafze  conveyed  by  railway  companies  on  board  steam  Tessel8.--Co^n 
V.  S.  Easti'rn  Rail.  Co.,  L.R.  1,  Ex.  D.  217  ;  46  L.J.  Ex.  298 ;  86  L.T. 
213  ;  24  W.R.  622. 

(v.)  H.  Ii — Carriers — Services. — Th?  Lancashire  and  Yorkshire  Railway  Com- 
pany were  empowered  by  their  Special  Act,  22  &  23  Vict.,  c.  110,  s.  66,  to 
make  a  further  charge  beyond  the  maximum  rate  thereby  fixed  with  respect 
to  conveyance  of  coal,  for  services  incidental  to  the  business  of  a  carrier. 
Eld  that  neither  the  taking  of  wagons  from  private  siding  and  attaching 
th  nn  to  trains  of  Company,  nor  permission  to  stack  coals  on  land  of  com- 
pany, were  services  within  the  exception.  Also,  under  s.  73,  that  a  re- 
striction requiring  at  least  15  wagons  at  a  time  to  be  made  up,  was 
reasonable.  Also,  that  award  by  arbitrator  to  colliery  owner,  of  damages 
for  losj  of  cuBtomers  through  restriction  was  right. — Lancashire  ajid 
Yorkshire  Railway  Compamj  v.  Gidlow,  L.R.  7,  H.L.  618;  45  L.J.  Ex. 
626  ;  24  W.R.  144. 

(vi.)  O.  p.  Div. — Deposit  of  luggage. — On  depositing  Inggago  at  cloak  room  of 
railway  station,  plaintiff  received  a  ticket  at  foot  of  which  was  printed 
♦' set)  back;"  on  the  back  were  conditions  restricting  liability  of  the 
company ;  plaintiff  neither  had  read  nor  knew  of  conditions.  Held  that 
the  company  were  liable  for  the  loss  of  the  luggage.— Parfcgr  v.  S.  E, 
Rail.  Co.,  L.R.  1,  O.P.D.  618;  46  L.J.  C.P.  615  ;  34  L.T.  664. 

(vii.)  Q.  "B.  jyiv.— Deposit  0/ ZM^^/zar/^.— On  depositing  luggage  at  the  cloak- 
room of  a  railfvay  station,  plaintiff  received  a  ticket  at  the  foot  of  which 
was  printed  *'  subject  to  the  conditions  on  the  other  side  ;*'  on  the  back 
were  conditions  exempting  the  company  from  responsibility  for  goods 
above  a  certain  value  ;  plaintiff  neither  had  read  nor  knew  of  the  condi- 
tions :  Held  that  the  luggago  was  deposited  subject  to  the  conditions, 
and  that  the  company  were  protected  thereby. — Harris  v.  Great  Western 
Railway  Co.,  L.R.  1,  Q.B  D.  615  ;  45  L.J.  Q.B.  729 ;  84  L.T.  647. 

(viii.)  Bs.  Div. — Negligence. — Owing  to  the  length  of  a  train,  some  of  the 
carnages  overshot  the  platform  of  a  station,  and  plaintiff,  a  passenger, 
in  alighting  beyond  the  platform  was  injured;  plaintiff  and  several  pas- 
sen  i?crs  did  not  hear  any  caution  to  keep  their  seats,  but  there  was  evi- 
douce  that  such  caation  was  given.  Held  upon  the  facts  that  there  was 
no  fvidonce  of  nejfligence  on  the  part  of  the  company's  servants. — Rose 
V.  North  Eastern  Railway  Company,  34  L.T.  761. 

(ix.)  Q.  B-  Div.  -Negligence. — An  administratrix  sued  first  under  Lord 
CampbtU's  Act  and  afterwards  for  damage  to  personal  estate  of  the 
deceased  :  Held,  that  judgment  under  the  first  action  were  no  bar  to  the 
Mcond,  and  that  fimdings  of  the  jury  in  the  first  ftotion  were  no  ettoppel 
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to  defence  in  the  second. — Leggott  v.  Great  Northern  Rail,  Co.,  L.R.  1 
Q.B.D.  659 ;  45  LJ.Q.B.  557  ;  24  W.R.  784. 

(x.)  Q.  B.  Di^ — Negligence. — Where  a  passenjfer,  instead  of  crossing  the  line 
hy  a  hridge,  walked  across  the  rails  and  was  injured  by  falling  into  an 
excavation,  there  being  no  evidence  of  any  inoitation  on  the  part  of  the 
Company's  servants :  Held  that  the  Company  were  not  liable  for 
negligence.— W'i/^  v.  Midland  Rail.  Co.,  35  L.T.  244. 

(xi.)  Oh.  Div.  M.  R.  —Regulation  of  Railways  Act,  1842. — When  the  report 
of  a  Board  of  Trade  inspector  states  that  the  opening  of  a  railway  wonld 
be  dangerous  by  reason  of  incompleteness  of  works,  the  Board  of  Trade 
has  absolute  jurisdiction  to  postpone  such  opening;  in oomple tenets 
includes  impe^ection  or  defect  generally. — Attorney  OenertU  ▼.  GretU 
Western  Rail.  Co.  85  L.T.  802  ;  24  W.R.  1016. 

(xii.)  H*Ia- — Running  powers. — Appellants,  in  consideration  of  ft  loan,  agreed  to 
grant  to  respondents  running  powers  over  their  line  on  certain  specified 
terms ;  differences  under  the  ajrreement  to  be  settled  by  arbitration  under 
Railway  Cos.'  (Arbitration)  Act,  1859.  No  limit  of  time  was  mentioned 
nor  any  power  of  revocation  given  to  either  party :  Held  (affirming 
decision  of  L.  J.  J.)  that  the  agreement  was  not  terminable  by  notice. — 
LluTielly  Railway  and  Dock  Co  T.  London  and  North-Westem  Railway 
Co.,  45  L.J.  Oh.  539 ;  23  W.R.  927. 

Be  venue:— 

(i.)  O*  A^.^Ifihahited  house  duty. — Iteld  that  7  blocks  of  buildings  each  con- 
sisting of  dietinct  sets  of  rooms  with  separate  door  to  every  set,  opening 
on  common  staircase,  some  let  as  offices  and  business  and  residentiid 
chambers,  and  some  being  unlet,  were  chargeable  for  inhabited  house 
duty  uniler  rule  G,  not  under  rule  14,  of  statute  48,  Geo.  Ill,  c.  55,  as 
seven  separate  dwelling  houses. — Attorney  General  v.  Mutual  Tontine 
Westminster  CMmbers  Association.  35  L.T.  224 ;  24  W.R,  996. 

(ii.)  Ex.  Div. — Income  tox.— Traders  are  not  entitled,  in  making  income  tax 
returns,  to  deduct  from  profits  for  depreciation  of  buildings,  plant  or 
machinery.— Fordcr  v.  Eandyside,  L.R.  1  Ex.D.  833  ;  86  L.T.  62 ;  24 
W.R.  764. 

(iii.)  Bx.  Div. — Income  Tax.— The  proper  mode  of  assessment  of  the  net 
profits  of  a  fire  insurance  company  under  6  &  6  Vict.,  o.  35,  is  to  take  the 
Dalance  of  total  receipts  over  the  total  expenditure  of  a  given  year ;  any 
wrong  done  by  losses  in  respect  of  premiums  on  which  income  tax  has 
been  assessed  and  paid,  must  be  taken  into  account  in  the  following  year. 
'^Imperial  Fire  Insurance  Company  v.  WiUon,  36  L.T.  271. 

(iv.)  Ex  Div. — Income  Tax, — Held  that  two  companies,  the  control  of  whose 
business  wns  exercised  by  directors  in  London,  were  rightly  assessed  in 
respect  of  the  whole  of  the  gains  of  their  basinesses  carried  on  in  Italy 
and  India  respectively. — Cesena  Sulphur  Company  v.  Nicholson — Cahutta 
Jute  Mills  Company  v.  Nicholson,  35  L.T.  275. 

Scotland,  Law  of  :— 

(i.)  H.  Ii. — Harbour— Beaching  fishing  boats — Local  Act. — The  fishermen  of  a 
sea  village  had  been  from  time  immemorial  accustomed  to  beach  their  boats 
in  winter  on  Lind  adjoining  the  harbour ;  the  landowner  obtained  a  local 
Act,  authorising  him  to  levy  a  toll.  Held  that  he  must  not  exclude  the 
fishermen  without  substituting  another  beaching  ground;  a  local  Aet 
must  be  judicially  noticed. — Aiton  v.  Stephen,  L.R.  1  App.  466. 

(ii.)  H.  L. — Matrimonial  Banns. — Marriages  in  "facie  ecolesisB  "  must  be 
preceded  by  proclamation  of  banns  :  in  a  "  quoad  sacra  "  parish  the  pro- 
clamation must  be  in  the  church  of  such  parish  ;  the  ministers  and  elders 
of  such  parish  enjoy  the  status,  etc.,  of  ministers  and  elders  of  the 
Ohnroh  of  Bootland.— >ifutfon  v.  Harper,  L.R,  1,  App.  464. 
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Settlement  :— 

(i.)  Oh.  Div.  V.  O.  H.—AfUr-acquired  Property,-— Held  that  a  covenant  to 
settle  after-acquired  property  of  the  wife  inolnded  a  contingent  reyersion- 
aiy  interest  which  ooold  not  fall  into  possession  nntil  both  the  husband 
and  wife  were  dead  without  issue.— CommeM  v.  Keith,  46  L,J.  Oh.  689  : 
85L.T.29;  24W.R.688. 

(ii.)  Oh.  Div.  V.  0.  m,— 'After-acquired  Properly, -^k  post-nuptial  settlement 
contained  a  coyenant  to  settle  after-acquired  property  of  wife.  Held  that 
an  interest  to  which  the.  wife  was  at  the  date  of  the  settlement  contin- 
gently entitled,  and  which  fell  into  possession  after  her  death,  was  included. 
—Agar  ▼.  George,  L.R.  2,  Oh.  D.  706 ;  34  L,T.  487  ;  24  W.R.  696. 

(iii.)  Oh.  Div.  M.  B. — After-acquired  Property, ^k  marriage  settlement  con- 
tained a  covenant  to  settle  after-acquired  property.  Held  that  a  vested 
reversionary  interest  to  which  the  wife  was  entitled  at  the  date  of  the 
settlement,  and  which  fell  into  possession  after  her  death,  was  not  in- 
cluded.—i?^  Jones'  ffitt.— L.R.  «,  Oh.  D.,  862  ;  45  L.J.  Oh.  428:  ^6  L.T. 
26 ;  24  W.R.  697. 

(iv.)  Oh.  Div.  V.  O.  'B*-^Confirmation, — By  marriage  settlement  it  was  pro- 
vided that  certain  reversionary  interests  of  the  infant  wife  should  be 
conveyed  to  the  trustees ;  after  the  husband's  death,  in  administration  suit 
relating  to  property  settled  by  the  husband,  a  decree  was  made  with  con* 
sent  of  the  widow  for  payment  thereof  to  the  trustees ;  the  widow  having 
married  again,  an  order  was  made  on  petition  by  the  second  husband  and 
his  wife  that  her  funds  might  be  paid  to  account  of  the  settlement  made 
on  the  first  marriage.  Meld  that  the  settlement  had  been  successively 
confirmed  by  the  widow  and  the  second  husband. —  fFhite  v.  Cox,  L  R. 
2,  Oh.  D,  387  ;  45  L.J.  Ch.  685  ;  34  L.T.  418. 

(v.)  Ch.  Div.  M.  R.— CoTwtrMcttaw—"  Payoftie."— Trust,  subject  to  life 
interests  of  parents,  for  children,  being  sons  at  21 ,  and  being  daughters  at 
21  or  marriage,  *'  the  issue  of  any  child  whose  parent  should  die  before  his 
or  her  share  should  become  payable  "  to  take  parent's  share :  Held  that 
as  daughter's  shares  vested  on  marriage,  '*  payable  "  could  not  mean  vested, 
but  must  refer  to  period  of  distribution.— Day  v.  Ratcliffe,  24  W.R.  961. 

(vi.)  Ch.  Div.  M.  ^,'~ Construction — Power  of  «aZ«.— An  ordinaiy  power  of 
sale  and  exchange  in  a  settlement  of  an  individual  moiety  of  real  property 
authorises  a  partition.— 12«  Frith  and  Osborne,  86  L.T.  146 ;  24  W.B. 
1061. 

(vii.)  H.  Ii. — Divorce  ^Election,'^k  lady  having  an  absolute  reversionary 
interest  under  parents'  marriage  setUement,  married  while  an  infant ;  on 
coming  of  age  a  post-nuptial  settlement  of  the  reversionary  interest,  and 
of  property  of  her  husband  and  father  was  executed ;  the  marriage  was 
afterwards  dissolved :  Held  that  she  was  put  to  her  election  to  take  under 
or  against  the  settlement. — Codrington  v.  CodringUm,  45  L.J.Oh.  660;  84 
L,T.  221 ;  24  W.R.  648. 

(viii.)  Ch.  Div  M.  "BL. — Divorce — Husband's  interest — Be -marriage, — A  fund 
was  settled  in  trust  for  wife  if  she  should  survive  her  husband,  but  if  she 
should  die  in  his  lifetime,  in  trust  for  him  for  life  or  till  re-marriage,  and 
upon  his  decease  or  marriage,  in  trust  for  wife's  next-of-kin;  the 
marriage  was  dissolTed ;  both  parties  married  again,  and  the  wife  died : 
Held  that  the  next-of-kin  of  the  wife  at  her  death  were  entitled,  and  that 
husband's  interest  was  destroyed  by  his  second  marriage  in  his  wife's 
lifetime.— i2«  Matthew's  trusts,  24  W.R.  960. 

(ix.)  0.  A.— Divorce — Husband's  interest. — ^Where  decree  for  divorce  had  been 
made  on  petition  of  wife.  Held  that  husband  did  not  forfeit  his  life 
iatereat  under  his  marriage  settlement  in  his  wife's  property,  —  Burton  v. 
Sturgeon,  L,R.  2  Oh.D.  318 ;  46  LJ.Oh.  633  ;  34  L.T,^  706  ;  24  W.R.  772. 
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34  QUARTERLY   DIGEST. 

(x.)  p.  D.  A.  Div.— Divorce— Far/ation.—irfW  that  Ctenrt  will  not  reTiew 
order  for  rarifttlon  of  eettlement  on  ground  of  matters  arising  nha»- 
qnently,  alBO  that  where  a  prorision  is  ordered  to  be  paid  to  wife  out  of 
ninds  settled  bj  her,  the  restriotion,  **  dnm  casta  et  sola  Tizerit,**  will  not 
be  imposed.— GZo^ton^  v.  Qladitone,  45  L.J.P  D.  &  A.  82 ;  24  W.B.  799. 

(zL)  P.  D.  d^  A'—IHvorce'-Variaticn.^ffeld  that  under  the  cironmstanoes  tlie 
marriage  of  the  respondent  and  co-respondent  after  a  divoroe  obtained  bj 
the  petitioner  did  not  predade  the  €k>iurt  from  granting  an  application  bj 
the  petitioner  for  Tarlation  of  his  marriage  settlament.^Btfi^ofi  T. 
Benyon  and  O'CaUaghan,  24  W.B.  960. 

(lii.)  Oh.  Div.  V.  O.  M. — Mortgage— Arrean  of  interest.— k,  was  nnder'a 
settlement  owner  in  fee  of  land  subject  to  a  mortgage  and  to  a  contingent 
charge  created  by  the  settlement  in  favour  of  B.,  the  interest  fell  mto 
arrear,  and  on  a  sale  by  the  mortgagees  they  retained  a  sum  in  respect  of 
the  arrears,  ffeld  that  the  trustees  of  the  settlement  were  entitled  to 
claim  against  the  estate  of  A.  in  respect  of  the  sum  retained  by  the 
mortgagees.— BtttcA<^  ▼.  Sinammds,  35  L.T.  304;  24  W.B.  781. 

(ziii.)  Oh,  Div.  V.  C.  B'—Power—ImprovemenU.'—hj  settlement  tnistees 
were  directed  to  apply  three-fourUiB  of  the  income  of  settled  veal 
estates  as  capital  which  it  was  thereby  prorided  shoold  be  inTested  in 
purchase  of  real  estate  to  be  held  on  the  same  trusts :  Held,  the  intone 
being  insufficient,  that  trustees  might  apply  part  of  the  capital  to 
permanent  improvements,  e.g.,  drainage  and  new  farm  buildings.— 
Leslie's  TrusU,  Bs,  L.B.  2  Ch.D.  185 ;  45  L.J.  Ch.  668 ;  84  L.T.  289; 
*       24  W.B.  546. 

(ziy.)  Oh.  Diy.  M.  Br — Satisfaction. — By  marriage  settlement,  in  1856,  a  fund 
was  settled,  subject  to  a  power  of  appointment  by  deed  or  will  giren  to 
C.  W.,  in  trust  for  0.  W.  for  life  to  her  separate  use,  and  after  her  death 
in  the  erent,  which  happened,  of  her  surviving  her  husband,  for  herself 
absolutelv ;  0.  W.  during  coverture  covenanted  that  her  heirs,  ezeeutors, 
or  administrators,  should  pay  £1,000  to  the  trustees  of  her  daughter's 
marriage  settlement  to  be  held  by  them  upon  trusts  therein  mentioned ; 
she  subsequently  by  her  will  gave  £1,000  upon  trusts  substantially 
similar.  Held  that  the  covenant  of  0.  W.  created  a  debt  binding  the 
property  comprised  in  the  settlement  of  1866,  also  that  the  legacy  was  n 
satisfaction  of  the  covenant,  also  that  savings  made  by  0.  W.  out  of  her 
separate  property  during  coverture  passed  by  the  will.— Jfotfd  t.  FitH^ 
45  L.J.Chr  699 ;  84  L.T.  614 ;  24  W.B.  66a 

(ziv )  O.A.— £^u{£  to  set  aside  Mortgage. —Held  that  a  UU  by  a  tenant  for  life  and 
infant  remainderman  to  set  aside  a  mortgage  of  the  settled  property  on 
grotind  of  frand  and  for  execution  of  the  trusts,  must,  on  failure  of  the 
charges  of  fraud,  be  dismissed,  with  liberty  for  the  tenant  for  life  to  apply 
at  Chambers  for  aoconut  of  income.— ITadtf  v.  Broadkunt,  84  L.T.  924. 

(xv.)  Oh.  Div.  V.  O.  H.—  Voluntary  Settlement — Confirmation  hy  wHl—As 
transferred  a  sum  of  consols  to  trustees  upon  trust  to  hold  them,  together 
with  certain  bank  shares,  mortgage  debts,  and  furniture  for  hersdf  for 
Ufe  with  remainders  over ;  the  bank  shares  were  never  transferred,  and 
the  settlor  received  herself  moneys  payable  in  respect  of  some  of  the 
mortgages:  A.  by  her  wiU  oonflrmed  the  settlement.  Held  that  tiie 
settlement  was  of  itself  operative  as  regards  the  consols,  furniture,  and 
mortgage  moneys  reeeived  by  the  trustees,  and  by  virtue  of  the  confirmation 
by  will,  as  regards  the  bank  shares,  but  not  as  to  the 'mortgage  debts 
received  by  the  setUor.— Btwey  t.  Flight,  24  W.R.  957. 

(xti.)  Ch.  Div.  V.  C  B'— WiU— Re-building  house. — A.  was  under  a  will 
tenant  for  life  of  real  estate  with  remainder  to  his  infant  son  in  tail ;  he 
was  also  under  a  deed  entitled  to  life  interest  in  a  fund  with  remainder 
to  the  same  son  on  attaining  21 :  Held  that  a  sum  might  be  allowed  out 
of  the  fund,  to  be  repaid  by  accumulations  of  the  same  fund,  for  the 
purpose  of  re-building  the  mansion  house  on  the  real  estate.-— Donaidfon 
V.  Donaldion,  84  L.T.  900 ;  24  W.B.  1087. 
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Ships:— 

(i.;  O.  A'— Bill  of  lading. — Where  mMter  Bigns  bill  of  lading  of  goods 
**  weight,  contentB,  and  valne  onknown/'  stating  that  the  goods  were 
shipped  in  good  order  and  condition,  if  the  goods  arrire  damaged,  the 
onus  of  proof  lies  on  the  shipowner  to  free  himself  froM  liabiU^. — The 
Peter  der  Qroase,  84  L.T.  749. 

fd.)  Q.  B.  JHy.^BiU  of  Lading.-'h.  Airaiiged  to  ship  goods  for  plaintiff  to 
sell  on  commission,  drawing  Inlls  on  plaintiff  for  the  porehase,  the  docu- 
ments of  title  being  hypothecated  to  plaintiff  to  meet  tiie  bills.  Aftsr 
shipment  of  a  cargo  L.  failed,  and  his  liqnidator  handed  the  bUl  of  lading 
to  defendants  to  whom  plaintiff  nnder  |>rotest  paid  yalne  of  cargo.  Held 
that  plaintiff  had  a  good  equitable  title  to  the  bill  of  lading  and*  was 
entitled  to  recover  the  money  paid  by  him  and  damages  for  detention  of 
the  bill  of  lading. — Lutcher  y.  Comptoir^  d^Escompte  de  Paris,  84  L.T. 
798. 

(Hi.)  p.  O.— BtW  of  lading—Conditiont.—Bj  a  bill  of  lading  it  was  proTided 
that  goods  should  be  **  deliyered  from  the  ship's  deck  where  the  ship's 
responsibility  shall  cease,  at  the  port  of  M.,  unto  the  G.  Railway  (Com- 
pany, and  by  them  to  be  forwarded  to  T.,  and  at  the  aforesaid  station 
delivered  to  Messrs.  M.  Ss  Co.  .  .  No  damage  that  can  be  insured 
against  will  be  paid  for,  nor  will  any  daim  whatever  be  admitted  unless 
auide  before  the  goods  are  removed."  Held  that  the  removal  referred  to 
was  from  the  railway  at  T.,  that  the  condition  covered  latent  damage,  and 
that  under  the  circumstances  plaintiff  could  not  recover ;  also  that  the 
bill  of  lading,  having  been  made  in  England  by  an  English  master,  was  a 
contract  governed  by  English  law. — Moore  v.  Harrii,  L.R.  1,  App.  818  ; 
84L.T.519;  24W.B.887. 

Pt.)  Q.  B.  Div.—BiM  of  Lading— 'Exception  of  Fire,-^Held  that  an  exception 
in  bill  of  lading  of  *'  fire  on  board  "  did  not  exempt  the  shipowners  from 
contribution  in  general  average  in  respect  of  injury  to  goods  by  watier 
used  to  extinguish  a  flre. — Schmidt  y.  Royal  Mail  Steavuhip  Company, 
45  L  J.  Q.B.  646. 

(t.)  p.  D.  d^  A*  D. — Carrier. — When  there  is  unreasonable  delay  in  delivery 
of  goods  through  negligence  of  earrier  by  sea,  the  owner  or  assignee  of 
the  bill  of  lading  is  entitled  to  recover  as  damages  the  difference  between 
the  market  price  at  the  time  when  the  goods  arrived  and  at  the  time 
when  ^ey  ought  to  have  arrived.— T^  Parana,  85  L.T.  82. 

(tL)  O*  a. — Carrier,— A,  carrier  does  not  insure  against  an  act  of  nature  which 
is  irresistible,  ».«.,  not  preventible  by  reasonable  precaution,  nor  against 
defects  in  the  thing  carried ;  a  shipowner  is  not,  like  a  common  carrier, 
liable  as  an  insurer  of  goods  bailed  to  him  for  carriage.  Decision  of  O.P. 
DiT.  (L.R.  1,  O.P.D.  19  ;  45  L.J.  C.P.  19  ;  83  L.T.  781 ;  24  W.R.  287) 
overruled.— i^^ii^^fU  v.  ^Tintt^,  L.B.  1,  O.P.D.  428 ;  45  LJ.  C.P.  697 ;  84 
L.T.  827. 

(rii.)  G'  p.  Div. — Charter-party. — B.  &  Co.  tendered  to  captain  of  a  foreign 
ship  a  charter-party  not  containing  provision  for  detention  in  loading ;  on 
captain's  refusal,  B.  Ss  Co.  obtained  from  defendant  (who  had  no  notice  of 
the  charter)  an  undertaking  to  load  in  ten  working  days,  signed  **  on  ac- 
count of  the  Bebside  Colliery,"  whereupon  the  captain  accepted  the 
charters.  Held  upon  the  facts  that  there  was  a  valid  contract  between 
the  captain  and  the  defendant  personally  not  as  agent. — WeidnerY. 
Hoggett,  L.B.  1,  C.P.D.  533. 

(Tiii.)  Q.  B.  DiY'— Charter-party, — Plaintiff  chartered  a  ship  from  defendant 
for  12  months  **  after  her  present  voyage ;"  on  completion  of  the  voyage, 
she  ^as  detained  as  unseaworthy  by  the  Board  of  Trade,  but  was  re- 
paired, end  tendered  to  plaintiff  about  3  months  after  the  time  stipulated. 
Held  that  plaintiff  was  entitled  to  rescind  the  contract.— Tu/^y  v.  How- 
ling, 45  L.J.  Q.B,  756 ;  24  W.B.  845, 
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^.)  Q.  B.  Dlv.— CAarter-party.— A  cargo  was  shipped  to  T.  in  Sea  of  Asoi, 
or  so  Bear  thereto  as  the  ship  ooold  safely  get ;  freight  to  be  paid  in 
London  against  certificate  of  right  deliTezr  of  cargo ;  the  sea  being 
blocked  with  ice  till  ensning  spring  captain  discharged  cargo  at  80  milea 
distance  from  T.  Eeld  under  tiie  oircamstances  of  Uie  case,  that  deliTeiy 
was  not  within  the  terms  of  the  charter  partj  and  the  shipholder  was  not 
entitled  to  the  freight. — Metcalfe  v.  Britannia  Ironworks  Co.,  hJi,  1. 
Q.B.D.  618. 

(x.)  O.  p.  DiY-'—Charter'party^Demwrage.'-The  arrival  of  a  ship,  from 
which  time  demurrage  begins,  mast  be  dated  according  to  the  curtom  of 
the  port,  with  regard  to  which  evidence  is  admissiblG.— St^am«^(p  Com- 
pany "  Norden  "  v.  Dempsey,  24  W.R.  984. 

(xi.)  Bx.  J>iV'— Charter-party— Demurrage.'-ChaxieT  party  provUed  that 
plaintiflb*  ship  should  **  load  in  regular  turn  '*  a  cargo  to  be  supplied  by  de- 
fendants :  through  their  default  one  turn  was  lost,  and  ship  was  detained 
by  harbour-master  because  of  storms:  Seld  that  plaintiff  was  entitled  to 
demurrage  in  reipect  of  such  detention. — Jones  v.  Adamson.  L.B.  1,  Ex. 
D.  60 ;  L. J.  46,  Ex.  64 ;  86  L.T.  287. 

(»i)  H.  Im.-" Charter-party— Insurance. —Held  that  charter-party  may  provide 
for  prepayment  of  part  of  freight,  and  in  such  case  the  remainder  may  be 
subject  of  insurance  by  the  shipowner. — Allison  v,  Bristol  Marine  Insur- 
ance Co.t  L.B.  1,  App.  209 ;  34  L.T.  809  ;  24  W.B.  1087. 

(xiiL)  p.  D.  &  A.  jy,— Collision— Limitation  of  liability.— Jn  a  cause  of 
damage  a  vessel  was  released  from  arrest  on  payment  into  court  of 
amount  of  her  owner's  liability  as  limited  by  statute  ;  the  vessel  was  sub- 
sequently pronounced  solely  to  blame,  and  this  decision  was  confirmed  on 
appeal.  The  Court  decreed  limitation  of  limitation  of  liability,  but  did 
not  order  the  ameunt  in  court  to  be  transferred  to  the  limitation  of  liabilitv 
Bvdi.—The  Sisters,  L.R.  1  P.D.  281 ;  86  L.T.  86. 

(xiv.)  p.  D.  &  A.  Diy.— Collision— Lis  alibi  pendens.— The  Cattarina  Chiai- 
zaro  was  arrested  in  Ireland  in  a  cause  of  damage  arising  from  a  collision, 
but  was  released  on  bail  and  came  to  England,  and  was  again  arrested  in  an 
action  in  rem  commenced  with  regard  to  the  same  collision :  the  Court 
ordered  release  of  the  ship  and  stay  of  proceedings. — The  Cattarina 
Chiazzaro,  L.R.  1,  P.D.  568. 

(XV.)  O.  A. — Collision— Negligence. — ^A  steamer,  with  sails,  running  through   a 
roadstead,  ought  at  all  times  to  have  a  look-out,  besides  the  captain  on 
the  bridge. — TJiC  Olannibanta,  The  Transit,  L.R.  1.  P.D.  283  •  34  L  T 
984;  24W.R.  1088.  !  '        '^"^' 

(xri.)  C'A'—CoUision— Negligence—Speed— Light.— A  steamer  must  not  run  at 
full  speed  on  a  dark  night  near  the  coast :  a  vessel  is  not  generally  bound 
to  show  a  light  to  a  vessel  following  her.— rA<;  City  of  Brooklyn.  L.R   1 
P.D.  276 ;  84  L.T.  932 ;  24  W.R.  1066.  ^  ^  ' 

(xvii.)  C-  A'—Datmge  to  pier.-^k  shipowner  is  not  liable  under  the  Harbours 
Docks,  and  Piers'  Clauses  Act,  1847.  s.  74,  for  damage  to  a  pier  caused 
by  a  wrecked  and  abandoned  vessel  being  driven  against  it  by  stress  of 
weather— i2iv«r  Wear  Commissioners  v.  Adamson,  L.R.  1.  O  B  D  646  • 
86  L.T.  118 ;  24  W.R.  872.  '  ^     '    *  ''*^ ' 

(rvUi.)  0.  p.  Div.— Detention  for  unseaworthiness.— lRe\ih&[*i\ie  complaint  to 
Board  of  Trade  under  Merchant  Shipping  Act,  1873,  nor  the  Surveyor's 
report  as  to  condition  of  ship,  need  state  that  she  cannot  proceed  to  sea 
without  danger  to  life :  it  is  sufficient  if  this  fact  can  be  reasonably 
inferred.— Leicw  v.  Gray,  L.R.  1,  C.P.D.  462;  46  L.J.  C.P.  720- 
84  L.T.  421. 

(xix.)  0.  p.  'Di7>'-MaMer—I)iimhsal— Contract.— k  master  mariner  accepted 
command  of  a  ihip  under  a  written  conti-act  of  hiring  to  effect  that  salary 
Bhould  b3  at  tie  rat3  of  £180  per  aunom,  to  cease  on  the  day  he  should 
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be  reqTdred  to  give  np  oommtnd :  Held  that  he  oonld  not  be  dlBmissed 
without  reasonable  notice,— Green  t.  Wright,  L.ii.  1,  O.P.D.  691. 
(xx.)  0.  A. — Necessaries. — The  master  of  a  foreign  vessel  at  Quebec  obtained 
money  for  necessaries  for  his  ship  by  a  Bill  of  Exchange  drawn  npon  ship- 
brokers  in  London,  the  bill  hayiag  been  accepted  and  paid :  Seld  that  the 
Coort  had  jurisdiction  to  entertain  an  action  by  the  acceptors  against  the 
ship  for  the  amount  .—T/ie  Anna,  L.R.  1,  P.D.  268  ;  84  L.T.  895. 

(xxi.)  P.D.  &  A.  Diy,— Pleading, — ^Where  defendant  admits  liability,  a  daim 
for  limitation  thereof  Junder  Merchant  Shipping  Act,  1662  (26  &  26  Vic. 
0.  68,)  s.  64,  may  be  made  by  counterclaim  instead  of  by  separate  limita- 
tion of  liability  suit.— 27k;  ClutJia,  36  L.T.  86. 

(xxii.)  p.  D.  &  A.  Div.  ^Salvage — Inequitable  Agreements.-^JL  wrecked  crew 
haying  taken  refuge  on  a  rock,  were  in  imminent  danger ;  in  answer  to 
signals  of  distress,  a  steamship  of  plaintiff's  came  up,  and  the  master 
refused  to  rescue  the  crew  for  less  than  £4000,  and  an  agreement  to  that 
effect  was  signed  by  the  master  of  the  wrecked  ship :  the  Oourt  set  aside 
the  agreement  as  inequitable,  and  awarded  £1,800. — The  Medina,  L.R.  1, 
P.D.  272  ;  46  L.J.  P.D.  &  A.  81 ;  84  L.T.  918. 

(xxiii.)  P,  B.  &  A. — Salvage,— Jn  oases  of  life  salvage,  cargo  separately 
salved  is  liable  under  Merchant  Shipping  Act,  1854,  s.  468,  to  contribute 
to  reward  of  life  salvors. — Cargo  ex  Schiller,  86  L,T.  97. 

(zxiv.)  C*  A. — Salvage — Queen*s  Ship, — The  commander  and  crew  of  a  Queen's 
ship  are  entitled  to  remuneration  for  salvage,  but  not  to  impose  terms  ; 
qtuere,  whether  they  can  enter  into  an  agreement  with  the  master  of  a 
wrecked  ship  as  to  amount  of  salvage.  A  Bombay  Government  ship  is  in 
these  roBpeots  en  the  same  footiag  as  a  Queen's  ship. — Cargo  ex  Woosung, 
L.R.  1,  P.D.260;  85  L.T.  8. 

(xxv.)  p.  D  &  A.  Div. — Wages  and  disbursement,-— Meaier  of  a  ship,  in  order 
to  prevent  arrest  and  detention  of  ship,  gave  a  bond  in  respect  of  a 
collision  caused  by  his  negligence,  in  an  action  of  wages  and  disburse- 
ment brought  by  him  againnt  the  vessel :  Held  that  the  amount  of  the 
penalty  must  be  retained  in  court  to  answer  any  claim  against  the  master 
under  the  hond,— The  Limerick,  L.B.  1  P.D.  292. 

Solicitor  :— 

0.)  Oh.  Div.  M.  B,'-- Articled  Cleri.— Where  a  clerk,  articled  for  three  years, 

.  after  having  served  21  months,  was  absent  from  illness  for  16  months, 

and  afterwards  served  18  months  more:    Held  that  he  would  not  bo 

examined,  but  must  enter  into  fresh  articles  for  six  months. — Ex  parte 

Di>&y,  46L.J.Ch.  692. 

(ii.)  Q.  B.  "Div.— Costs.— SS  &  84  Vic,  c.  28,  s.  4 — An  agreement  for  a  fixed 
sum  as  costs  under  Attorney  and  Solicitors*  Act,  1870,  s.  4,  must  be  in 
writing  and  signed  by  solicitor  and  client. — Regina  v.  Munro,  Re  Lewis, 
24  W.B.  1017. 

(iii)  P.  D.  &  A.  Div. —Procfor.— Appearances  in  the  Arches  Oourt  must  be 
entered  by  solicitors,  who  are  also  proctors  of  the  Arches,  duly  qualified 
and  admitted.— C;/«i)  v.  Martin,  L.R.  1  P.D.  302. 

Telegraph  :— 

(i.)  Q.  B.  J).— Purchase  by  Oovemment--Compen8atlon,—lni  calculating  the 
compensation  to  be  paid  under  the  Telegraph  Act,  1868  (31  and  32  Vic, 
c.  110),  8.  8,  snb.-sec.  7,  to  oflScers  of  an  undertaking  purchased  by 
Governmeat,  fixed  allowance  for  travelling  expenses  meat  be  taken  into 
consideration. — Ji>'gina  v.  Postmaster  General,  46  L.J.Q.B.  609;  36  L.T. 
241. 

QL)  Q.  B.  Div. — Purchase  by  Government — Compensation, — The  S.  <fe  D. 
Railway  Co.  undt  rtook  to  complete  their  works,  including  telegraphs, i'and 
to  lease  their  lino  to  tbe  S.  W.  Railway  Co.,  who  agreed  to  pay  thoui  a 
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percentage  on  gross  receipts  from  traffic :  Held  that  by  this  agreement 
the  S.  Ss  D.  Oo.  had  parted  with  their  "beneficial  interest"  in  the 
telegraphs,  and  were  not  entitled  to  compensation  nnder  the  Telegraph 
Acta.^Eegina  v  Lord  CoUridge,  46  L.J.  Q.B.  649 ;  34  L.T.  752. 

Titae:- 
(i.)  Oh,  Dlv.  V.  C.  B. — Adverse  Possession. — By  a  prirate  Act  of  Parliament 
in  \  838,  proposed  streets,  roads,  and  squares  delineated  on  a  plan  were 
Tested  in  Ck>mmissioBerB  with  fnll  powers  of  lighting,  paWng,  Sso. :  sereral 
plots  of  land  described  on  the  plan,  and  on  which  streets,  Aso*,  were 
delineated,  had  prcTionsly  been  sold  to  A.,  who  continued  to  occupy  the 
same  till  1867  as  arable  land,  when  the  Commissioners  gave  him  notice  of 
their  intention  to  take  possession  of  the  streets,  &c. :  Held  that  A.  was 
entitled  to  an  injunction  to  restrain  them  from  so  doing. — Mackett  t. 
Seme  Bay  Commissioners^  85  L.T.  202. 

Trade  Mark  :— 
(i.)  C«  A. — Infringement, — ^Injunction  refused  to  restrain  defendant  from  adver- 
tising  his  machines  as  *' Singer'*  machines,  his  advertisements  always 
stating  that  the  machines  sold  by  him  were  manufactured  by  himself,  and 
the  word  **  Singer  '*  not  being  placed  upon  the  machines. — Singer  Matm- 
facturing  Co,  v.  Wilson,  L.R.  2,  Ch.  D.  434 ;  45  L.J.  Oh.  490 ;  34  L.T. 
868  ;  24  W.R.  1028. 

(ii).  Ch.  Div.  M-  TL.— -Interim  ir\junction.— -Where  it  was  not  proved  that 
manufacturer  had  contracted  to  supply  cigars  of  a  particular  brand  ex- 
clusively to  plaintiff,  an  injunction  was  refused  to  restrain  manufacturer's 
London  agent  from  selling  cigars  under  same  label  as  plaintiff. — Hirseh  t 
Jones,  45  L.J.  Ch.  864;  35  L.T.  228. 

(ill.)  Ch.  Div.  M.  "R.— Registration— %^  db  89  Viet,,  e,  91.— A  mere  word  can- 
not be  registered  under  the  Trade  Marks  Registration  Act,  1876.--i{« 
Stephens,  24  W.R.  963. 

?▼.)  Ch.  Div.  V.  C  'EL'—BegistratUmr^^  A  89  Vict,,  c,  91.— The  CJonrt  has 
no  power  to  interfere  with  the  direction  of  the  Commissioners  of  Patents 
as  to  advertisements,  nor  to  order  insertion  of  a  name  on  the  regtstiy 
without  advertisement.— 12e  MeikWs  application,  24  W.R.  1067. 

Triist60:~ 
(i.)  Ch.  Div.  V.  C  H. — Appointment, — ^A  petition  for  appointment  of  a  new 
tmsteee  in  place  of  one  of  unsound  mind  not  so  found  and  not  asking  for 
a  vesting  order  need  not  be  presented  "  in  lunacy.** — Re  Vicker's  trusts, 
L.R.  8,  Ch.  D.  112  ;  24  W.R.  755. 

0i.)  C  A. — Leaseholds'— Vesting  order, -^On  appointment  of  trustees  after  the 
death  of  surviving  tmstoe  of  leaseholds,  there  being  no  legal  personal 
representative,  the  Court  has  power  nnder  Trustee  Act,  1860,  s.  84,  to 
make  a  vesting  order, —DalgUUk^s  TrusU  (L.R.  1,  Ch.  D.  46  ;  45  L.J  (3i. 
68  ;  34  W.R.  58)  dissentod  from.— Be  Rathbone,  L.R.  2,  Ch.  D.  483 ;  46 
L.J.  Ch.  681 ;  24  W.R.  666. 

Vendor  and  Purohasep:— 

(i.)  C.  A. — Copyholds, — On  sale  of  copyholds,  the  vendors  contracted  to  give 
such  title  as  they  possessed  to  extend  over  20  years,  the  purchaser  to 
prepare  conveyance  and  surrender  at  his  own  expense :  the  vendors  had 
only  a  complete  equitable  title.  Held  that  the  purchaser  was  entitled  to 
a  surrender  of  the  le^al  estate,  all  necessary  fines  to  be  paid  by  vendors. 
WhiUly  v.  Taylor,  86  L.T.  187. 

(iij.  Q.  B.  "DiY-— Estoppel.— VhAxiiSS  paid  deposit  in  respect  cf  a  purchase  of 
leasehold  premises  under  an  agreement  sigaed  by  the  auctioneer  on  behalf 
of  the  "  vendor.**  Plaintiff  receired  abstract  of  title  and  made  requisi- 
tions thereon,  but  aftorwarUs  declined  to  oompleto»  on  the  ground  that  the 
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contrftot  waa  void  for  insaffioient  description  of  parties.  Seld  that  plain- 
tiff was  estopped  from  reooveriag  tlie  deposit. — Thcmas  ▼.  Brown,  85 
L.T.  287. 

(iii.)  Oh.  Div'.  V.  C.  ^.—Specific  Ferffyrmanee—MUtake.'—ynief  the  pur- 
chaser of  a  piece  of  land  after  acceptance  of  vendor's  title  nnder  a  spedal 
contract  precluding  enquiry  discovered  aliunde  that  the  land  was  his  own 
property :  iT^Zd  that  completion  of  the|purohaBe  could  not  he  enforced.— 
Jones  V.  CUff<yrd,  24  W.R.  979. 

Wager:— 

(L)  O.  A.— H.  &  B.  deposited  £60  each  with  N.,  and  agreed  that  £100  should  ht 
paid  to  H.  if  his  horse  trotted  18  miles  within  an  hour,  if  not  then  to  B. 
The  horse  having  trotted  the  distance  within  the  time,  Held  that  B.  was 
entitled  to  demand  hack  his  money  from  N.,  the  transaction  heing  not  A 
contribution  towards  a  priie  within  8^9  Vici,  c.  109,  s.  18,  hut  a  simple 
wager.— Batson  y.  Aetrman,  LJL  1,  O.PJ>.  578. 

Water:— 

(i.)  Oh.  Div.  V.  C.  M.,— Monopoly  —The  R.  Waterworks  Co.  empowered  by 
Act  of  Parliament  exdnsively  to  supply  B.  transferred  their  property  to 
the  S.  Co.  and  ceased  to  act.  Held  that  the  B.  Co.  though  existing  was 
not  **  able  and  willing  >*  within  PublieflMlth  Act.  1875,  s.  52,  and  &e  B. 
Co.  was  not  entitled  to  supply  water,  and  that  neither  Co.  could  dUdm 
monopoly  under  the  Aet^^Riohmond  WaUrworks  Co,  ▼.  Vetiry  of  Bieh' 
MOiKi,LJt.8,Ch.D.82    45  L.J.  Ch.  441 ;  84  L.T.  481. 

(ii.)  App.  Biy  .Ot.^ Navigation  Acts, — Held  that  a  tanner  who  threw  rubbish 
into  a  brook  four  miles  from  its  junction  with  the  river  Aire,  could  not  be 
convicted  of^reach  of  the  Aire  and  Calder  Navigation  Act  (14  Geo.  III.» 
c.  96),  s.  Vl.^SnUth  v.  Bamham,  84  L.T.  774. 

0iL  H*  Ii. — Riparian  otaner8,^A  canal  company  with  statutory  power  to 
purchase  and  hold  land  may  restrain  such  extraordinary  and  unreasonable 
user  by  upper  riparian  owner  of  stream  flowing  through  land  so  held  by 
th^m  as  would  interfere  with  the  supply  of  water  to  the  canal,  or  their 
rights  as  riparian  owners,  and  that  diverting  water  for  supply  of  nei^- 
bourinir  town  was  extraordinary  and  unreasonable  UBet.— Swindon  Water' 
works  Co,  Y.BerhiCanal  Co.,  45  LJ.Ch.  688;  88L.T.  513;  24  WJt.284. 

Will:— 

(i).Oh.  Diy. '-^leeumulaeion.— Testator  bequeathed  £12,000  upon  trust  t9 
purchase  an  advowson  to  which  trustees  should  nominate  whom 
they  should  think  proper :  subject  to  this  trust  the  advowson  was  io  be  in 
trust  for  A.  till  he  should  have  a  benefice  worth  £1,000  per  annum,  or 
die:  until  the  purchase  the  fund  was  to  accumulate  for  twenty-one 
years,  or  till  he  snould  have  a  benefice  of  £1,000  per  annum,  or  die,  and 
then  the  whole  or  such  part  as  should  not  have  been  applied,  was  to 
belong  to  A.  absolutely:  Held  that  A.  was  net  entitled  to  immediate 
transfer  of  the  fund- — Qott  v.  Naime,  85  L.T.  209. 

(ii.)  C  A* — Annuity — Abatement,— TeBi&irix  gave  life  annuities,  and  directed  a 
fund  to  be  set  apart  to  answer  them  ;  she  bequeated  her  residue,  includ- 
ing the  fund,  **  when  and  so  soon  as  such  annuities  shall  respectively  cease  ** 
to  J. ;  the  estate  was  insufficient,  and  the  legacies  and  annuity  fund  were 
apportioned  by  the  Court  on  the  death  of  one  of  the  annuitants.  Held, 
that  J.  could  take  nothing  till  payment  in  full  of  the  legacies  and 
annuities.— i^tf  Tootal's  estaU,  L.B.  2  Ch.D.  628;  24  W.B.  1031. 

(iil)  Ch.  Div.  V.  C.  H.—-4wiui«y—-4frfar».— Testator  charged  annuity  on 
lands  in  Jamaica,  the  lands  being  deteriorated  and  yielding  no  income, 
arrears  of  large  amount  were  owing  to  the  annuitant  at  her  death  :  Held 
that  the  first  receipts  of  the  lands  were  payable  to  the  representatives  of 
the  annuitants ;  the  Statute  of  Limitations  does  not  apply  to  Jamaica. — 
PiU  V.  Lord  Doers,  24  W.B.  948. 
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(iv.)  Oh.  Div.  M.  JEt. — Annuity — Arrears. — Arrears  of  an  animiiy  whetiier 
charged  on  oorpns  or  income  do  not  carry  interegl.— ^TTteoU^  ▼.  DavU, 
85  L.T.  806;  24  W.B.  818. 

(v.)  Oh.  Div.  V.  0.  "NL.— Annuity —Dower. -^kn  annuity  bequeathed  to  widow 
"in  Eatisfaotion  of  dower"  is  not  entitled  to  i»lority  onless  testator 
leayee  land  snbjact  to  dower.— iSoper  t.  Roper,  86  L.T.  156  ;  24  WB. 
1018. 

(tI.)  Oh.  Div.  V.  O.  H. — Assets. — Where  general  personalty  is  insafflcient  for 
payment  of  debts,  pecuniary  legacies  mnst  be  resorted  to  before  residaazy 
realty.— Far^tt/Mif^on  t.  Flayer,  L.R.8  Ch.D.  109. 

(▼ii)  Oh.  Div.  V.  O.  "hL—Attesting  trttn««9.— Testator  deyised  real  estate 
to  A.  for  life  with  remainder  to  her  children ;  her  husband  attested  the 
will :  Mdd,  that  the  failure  ol  the  gift  to  A.  accelerated  the  gift  in 
remainder.— JuZZ  ▼.  Jacobs,  36  L.T.  168 ;  24  W.R.  947. 

(Tiii.)  H*  L. — Charge  of  debts. — A  dcTisee  of  an  estate  charged  with  payment  of 
debts  who  is  also  an  executor,  can  make  a  good  title  to  a  pgrehior  or 
mortgagee  who  is  not  bound  over  to  the  application  of  the  purchase 
money.— Corner  v.  Cartwright,  45  L.J.Ch.  606. 

(ix.)  Oh.  Div.  M.  Et — Charge  of  Z.e^a<^e«.— Testatrix  directed  payment  of  her 
debts  and  legacies  by  her  executors,  and,  after  giTing  certain  legacies 
and  devising  certain  real  estate,  gave  the  residue  of  her  real  and  personal 
estate  to  A.  &  B.  upon  trust  to  sell,  and  appointed  A.  io  B.  exeeutOTS : 
Held  that  the  legacies  were  charged  on  the  real  estate. — OreviUe  t. 
Brown  (7  H.Ii.C.  689, 7  W.R.  678,)  followed.  Be  Brookes  Estatei  Brooke 
V.  Rooke,  36  L.T.  301;  24  W.B.  969. 

(x.)  P.  0.— Charitable  Bequest-^Teuisktor  left  an  annual  sum  to  be  applied  to 
discharge  and  relief  of  poor  debtors  in  prison  at  Calcutta,  and  bequeathed 
the  residue  of  his  property  to  charitable  institutions  at  Calcutta,  Lucknow, 
and  Lyons.  On  the  abolition  of  imprisonment  for  debt,  a  scheme  was 
drawn  up  for  devoting  the  accumulated  capital  for  the  benefit  of  the  insti- 
tutions at  Calcutta  and  Lucknow  to  the  exclusion  of  Lyons :  Held  that 
the  scheme  contained  a  proper  cypres  application  of  the  fund. — Mayor  of 
Lyons  v.  Advocate-Oeneral  of  Bengal,  L.B.  1,  App.  91 ;  46  I4.J.  P.C.  17 ; 
84  L.T.  77 ;  24  W.R.  679. 

(xi)  H.  Ii. — Codicil, — Testator  devised  freeholds  upon  certain  uses,  and  copy- 
holds and  leaseholds  upon  corresponding  trusts ;  by  codicil  he  altered  uses 
of  freeholds,  but  did  not  mention  copyholds  or  leaseholds :  Held  (afflrming 
decision  of  Wlckens,  Y.C.)  that  copyholds  and  leaseholds  passed  according 
to  trusts  of  iriXL^MaHineau  y.  Briggs,  46  L.J.  Ch.  674 ;  L.T.  88,  N.S.  283 ; 
S8W.B. 

(xU.)  Oh.  Div.  V.  0.  "B'— Construction— **  Appurtenances," — ^I'estator  devised 
and  bequeathed  an  indigo  factory  in  India  with  the  appurtenances ;  there 
were  certain  outstandings  consisting  of  loans  to  native  landowners  for 
purposes  of  indigo  cultivation  necessary  to  the  business.  Testator  was 
indebted  to  a  Hindoo  banker  for  an  advance  bearing  12  per  cent,  interest, 
which  debt  was  barred  by  the  Indian  Statute  of  limitations.  Eeld  first 
that  the  **  outstandings  "  did  not  pass  by  the  gift  of  the  factory  ;  secondly, 
that  the  banker's  claim  not  being  barred  by  the  English  Statute  of  limi- 
tations, must  be  allowed  with  interest  at  £4  per  cent. — Finch  v.  Finch^ 
36  L.T.  236. 

(xiii)  Oh.  Div.  V.  0.  B.— Construction — Cumulative  ^(^.— Testator  executed 
his  will  in  duplicate  ;  by  each  of  two  different  codicils  sunilarly  worded, 
but  executed  at  different  times,  he  gave  a  legacy  of  £2,000  to  H.;  one  of 
the  codicils  was  attached  to  each  copy  of  the  wiU.  jkeld  that  evidence 
was  admissible  to  show  that  the  gift  was  not  intended  to  be  cumulative. 
Hubbard  v.  Alexander,  35  L.T.  61 ;  24  W.R.  1058. 

(xiv.)  Oh.  Div*  M.  H. — Construction-  **  family.'^ — In  a  will  the  word 
**  family,"  unless  controlled  by  the  context,  only  includes  children. — Figg 
V.  Clarke,  24  W.B.  1014. 
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(x7.)  H.  Ii'— Construction — Illegitimate  children, — Testator,  by  his  will,  gave 
real  and  personal  estate  to  his  wife  for  life,  and  after  her  death,  subject 
to  appointment  to  her  among  children  to  be  diyided  **  equally  between  hia 
children  by  her  "^ there  were  two  illegitimate  children,  bnt  none  bom 
after  the  marriage.  Held  that  subject  to  life  interest  of  wife,  estate  was 
undisposed  of.— Don'n  v.  D(yrin,  L.B.  7 ;  H.L.  (E.  di  I.)  568 ;  88  L.T.  281 : 
45  LJ.  Oh.  662. 

(xri)  Oh.  Div.  M.  "R^-^Comtructionr^"  Legal  Representatives.** — Gift  of  in- 
come of  a  fund  to  A.,  B.,  0.,  &  D.,  for  their  respective  lives,  and  after 
their  death,  of  the  principal  to  the  legal  representatives  of  A.,  B.,  0.,  and 
D.,  to  be  equally  divided  among  them.  Seld  that  the  principal  went  in 
fourths  to  the  executors  and  administnitors  of  A.,  B.,  0.,  and  D.,  respec- 
tively.—fFiJV  ▼.  Wing,  U  L.T.  941 ;  24  WJt.  878. 

(xvii)  H.  Ii. — Construction — **  Railway  Shares.** — ^A  bequest  of  railway  shares 
will  include  railway  stock.— If omce  v.  Aylmert  45  L. J.  Oh.  614 :  84  L.T. 
218;  24WJ1.607. 

(xviii)  Ch.  Div.  V.  0.  B,— Construction— '*  Real  estate.*'— A,  devised  all  his 
real  estate  at  E.  and  W.  upon  certain  trusts,  he  had  real  estate  i^id 
leaseholds  at  E.,  and  leaseholdB  only  at  W. :  ffeld,  that  all  the  leaseholds 
passed  by  the  devise.- J^oa««  v.  WhiU,  24  W.B.  1088. 

(xix.)  O.  A.—Constructionr-^**  Survivors.**— Qitt  in  trust  for  his  three  children 
for  life,  and  on  death  of  any  of  them  without  leaving  issue,  for  the 
benefit  of  the  survivors  or  survivor  for  life,  and  of  the  survivor's  issue ; 
only  one  of  the  three  who  was  not  the  survivor  left  issue:  Seld^  on 
construction  of  the  will,  that  his  issue  was  on  death  of  the  last  survivor 
entitled  to  the  whole  fimd.— Wake  v.  Varah,  I1.B.  2  Cti.D.  884;  45 
L.J.Oh.  588 ;  84  L.T.  487;  24  W.a  621. 

(xx.)  Oh.  Diy.  M.  R* — Construction — Survivor, — Devise  to  trustees  in  trust 
for  A.,  B.,  0.,  and  D.,  for  life  as  tenants  in  common,  and  on  death  of  any 
of  these  for  her  children,  and  if  any  should  die  without  issue,  the  share 
or  shares  of  her  or  them  so  dying  to  go  to  the  survivors  or  sunrivor  in  fee. 
Seld,  on  the  construction  of  the  wiU,  that  cross-remainders  were  to  be 
implied,  and  that  **  survivor"  was  not  to  be  read  **  other."— If oden  v. 
Taylor,  45  L.J.  569 

(xxi)  H.  Ii.-^Construction'^Trust  or  power  for  #ale.— Testator  left  property 
to  trustees  upon  trust,  '*  after  death  of  my  wife  (or  during  her  life  if  she 
and  the  majority  of  my  children  and  mv  trustees  shall  think  it  prope 
and  expedient  to  do  so)  at  the  sole  discretion  of  my  trustees  or  trustee  to 
tell,  etc.; "  the  will  also  provided  that  in  case  **  it  shall  be  agreed  or  my 
trustees  shall  decide  to  sell,"  his  sons  should  have  right  of  pre-emption 
Seld  that  thewUl  created  absolute  trust  for  sale,  and  the  discretion  only 
applied  to  the  time  and  power  of  ul9.— Minors  v.  Battison,  L.B.  1  App. 
428 ;  85  L.T.  1. 

(fidi.)  Ch.  Diy.  M.  B.—Con«tru<;tum—F(Mttn^.— Upon  the  construction  of  a 
will  giving  testator's  general  residue  to  his  children  and  issue,  sons,  or 
grandsons'  shares  to  **  vest "  at  24,  and  daughters,  or  granddaughters' 
shares  to  be  settled  as  therein  mentioned,  it  was  held  that  tiie  gift  to 
children  and  issue  was  a  gift  to  a  dass,  that  **  vested  "  must  be  ti^en  in 
its  proper  sense,  and  that  the  whole  gift  was  void  for  remoteness. — Sale 
V.  Sale,  24  W.B.  1066. 

(xxiii.)  C.  A. — Leaseholds — Trust  for  Renewal, — Leaseholds,  the  reversion  of 
which  became  vested  in  the  £cclesiastieal  Commissioners,  were  settled  by 
will  subject  to  a  trust  for  renewal  out  of  the  rents  and  profits,  or  by 
mortgage  in  trust  for  A.  for  life,  with  remaiuders  over:  the  Commis- 
sioners ultimately  refused  to  grant  further  renewali :  Seld  that  the  accu- 
mulated renewal  fund  must  be  treated  as  capital — Maddy  v.  Sale,  85  L.T. 
184;  24W.B.1005. 
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(ixiv.)  Oh.  Div  M.  B.  Vevite  of  Trust  Estates.  Testator  oontrmoted  to  sell 
land,  but  died  before  completion ;  by  bis  will  be  doTieed  all  his  real  estate  to 
H.  dt  M.  on  tnut  for  sale,  and  all  real  estate  Tested  in  bim  as  trustee  to 
H. :  Held  tbat  tbe  legal  estate  in  tbe  land  contracted  to  be  sold,  passed  to 
B^^Lysaght  y.  Edwards,  L.B.  3.  Cb.  D.  499 ;  U  L.J.  Ob.  564 ;  S4  L.T. 
787;  24W.R.  778. 

(zzY.)'Ch.  Div.  M.  B,,— Election,-^,  took  certain  benefits  nnder  will  of  W^ 
wbereby  be  deyised  to  B.  cottages  belonging  to  J.,  wbo  sold  the  cottages 
and  died.  Seld  tbat  B.  was  entitled  to  compensation  ont  of  J.*s  estate 
limited  to  tbe  benefits  received  by  J.  under  tbe  wilL— i^o^ers  y.  Williamst 
34  W.B.  1039. 

(zzri.)  Ch.  Div.  V.  0.  "M.*— Executor, --Axk  executor  wbo  baa  not  proved  bat 
has  receiTcd  assets,  and  a  person  wbo  bas  without  authority  intermeddledf 
with  testator's  assets,  may  respectiyely  be  sued  by  a  creditor  in  respeet  e. 
tbe  assets  they  bare  respectiTely  receired. — Ambler  y.  Lindsay,  85  L.T 
93  ;  24  W.B.  982. 

(sfiL)  <^.  B  ,jyiv,— Executory  devise, — Deyise  in  1811  of  land  to  A.  and  hi* 
heirs,  and  if  A^  left  no  issue  then  to  B.  and  her  heirs,  and  if  B.  left  no 
issue  tiien  to  the  children  of  0.,  to  be  equally  diyided  among  them,  share 
and  share  alike.  A.  took  the  estate  and  died  without  iasne ;  then  B.  took 
and  also  died  without  issue ;  at  B  's  death  one  child  of  0.  was  linng  but 
afterwards  died.  Held  tbat  on  death  of  A.,  B.  took  in  fee,  subject  only  to 
life  interest  of  surriying  child  of  0. — Oatenby  y.  Morgan,  45  L.J.  Q.B. 
597:  85L.T.345. 

(xifiii)  O.  A,'^Executory  devise,-  Testator  deyised  his  real  estate  to  trustees 
in  trust  to  accumulate  surplus  rents  and  profits  for  twenty-one  years,  and 
then  in  trust  for  the  first  and  other  sons  of  T.  in  tail  male,  remainder  for 
tbe  second  and  eyery  other  younger  son  of  W.  in  tail  male,  remainder 
to  the  first  and  eyery  other  son  of  H.  in  tail  male,  with  remainder  oTsr : 
at  tbe  expiration  of  tbe  twenty-one  years,  T.  was  dead  without  issue,  W. 
and  H.  were  living,  each  having  one  son  only :  ffeld  that  from  tbe  ex- 
piration of  the  term,  until  it  should  be  ascertained  whether  or  not  a 
second  son  of  W.  should  be  bom,  tbe  rents  and  profits  were  not  disposed 
of,  and  went  to  tbe  heir-at-law. — Wade  Oery  v.  Eandley,  45  L.J.  Oh.  713; 
85  L.T.  85. 

(zxiz.)  O*  A.—Oift  to  tfloM.—Bequest  to  A.  in  trust  for  Hfe  and  on  her  death 
to  apply  income  of  fund  for  maintenance  of  children  of  testator  then 
living  and  issue  of  children  then  dead,  until  youngest  child  should  attafai  81, 
and  Uien  in  trust  for  children  then  living  and  issue  then  living  of  ebildrea 
dying  before  tbat  period,  held  tbat  cli^s  must  be  ascertained  at  death 
(A  A.,  and  that  representatives  of  a  child  wbo  had  died  in  her  lifetime 
without  issue  did  not  iake.—Re  Deighton's  settled  estates,  L.B.  3,  Oh.  D. 
788 ;  85  L.T.  81. 

(xxz.)  O.  A.—Oift  to  Class — Bequest  of  fund  in  trust  for  M.  for  life,  and  after- 
wards to  be  equaUy  divided  among  daughters  of  8.  at  31,  or  marriage  with 
consent  of  parents,  after  death  of  M.,  tbe  husband  of  8.  being  dead,  one 
of  the  daughters  married  while  under  age  with  consent  of  8. :  £eld  that 
tbe  class  must  be  ascertained  so  soon  as  a  daughter  became  absolutely 
entitled  to  share,  also  (reversing  decision  of  M.  B.)  that  daughter  iriio 
married  with  consent  of  surviving  parent  took  vested  interest  in  the  fund. 
--Dawson  v.  Oliver  Massey,  L.B.  1,  Oh.  D.  758  ;  45  L.  J.  Oh.  519 ;  45  L  J. 
Oh.  519;  24W-R.998. 

(zzzi)  Oh.  Div.  V.  C  H.— (7i/e  to  CZom.— Bequest  to  "each  of  the  thres 
children  of  my  niece  :*'  tbe  ^ce  bad  then  three  children  bom :  another 
wss  bom  six  months  afterwards,  and  four  months  after  testatrix's  death : 
Held  tbat  tbe  child  en  ventre  sa  mere  did  not  take.— jRe  Emery's  Estate, 
Jones  V.  Batcliff,  84  L.T.  846 ;  24  W.B.  917. 
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(xxxii.)  Ch.  Div-  V.  C  B.—Gift  to  Cla^s— Construction,— Held  upon  oon- 
stmoHon  of  a  will  where  there  was  a  gift  to  a  class,  and  the  issne  of  snoh 
class,  that  the  gift  was  snbstantional  not  original,  and  that  the  issne  of  a 
member  of  the  class  dead  at  the  date  of  the  will  were  not  entitled  to  take. 
—West  V.  Orr,  36  L.T.  61. 

(xxxiii.)  Ch.  Wv.  V.  O.  ^.—Heirlooms.-^Held,  that  in  a  bequest  of  fnToiture, 
etc.,  in  a  mansion  as  heirlooms  was  included  furniture  remoTed  from  the 
mansion  and  stored,  and  also  furniture  purchased  for  the  mansion  but  not 
placed  there  at  testator's  desLth.—Rawliruon  t.  Rawliruon,  H  L.T.  318  ; 
24W.R.946. 

(xxxiy.)  Oh.  ;Diy.  M.  B,.— EeirUxms,— On  application  of  tenant  for  life,  tho 
sale  of  heirlooms,  apart  from  the  land  to  which  thej  were  attached,  v,&h 
ordered  for  the  purpose  of  paying  off  mortgages,  the  court  being  satisfied 
that  such  sale  was  for  the  benefit  of  parties  interested,  including  infant 
remaimder-man.— Fatuj  v.  Fane,  L.B.  2,  Ch.D.  711. 

(XXXV.)  Ch.  Div.  M.  B. — Incorporation  of  documents. — Testator  by  hi«  wjlj 
referred  his  trustees  for  information  to  a  page  in  his  ledger,  whieb  waft 
not  afterwards^admitted  to  probate,[the  entries  were  not  in  all  cases  carroct : 
Held  that  the  entries  must  be  regarded  as  incorporated  in,  and  conoltLr^iT  m 
for  the  purposes  of  the  will.— Qui^mpton  y.  Going,  24  W.B.  917. 

(xxxri.)  Ch.  Div.  M.  "B^— Management  Clause, — Trustees  having  erteii-^iTs 
powers  of  management  during  minorities  of  eestnis  que  trustent  depo^iited 
title  deeds  with  a  buik  to  secure  adrances  of  money  to  be  laid  out  in 
buildings  under  the  power.  Held  that  the  trustees  had  no  power  to  nmku 
such  a  mortgage.— JBroom  v.  Sheffield  and  Rotherham  Bank,  24  W.B.  9  td. 

(xxxvii.)  'R.li.-'Rendue'^Executor.—The  effect  of  11  Geo.  IV.  ft  1  Will.  IV.  l  .  40, 
is  simply  that  executors  shall  not  take  the  residue  by  implication  of  Iplvt, 
but  does  not  appl;  where  there  is  an  express  gift  of  residue  to  an  excoator. 
—WiUiams  T.  Arkle,  46  L. J.  Oh.  690 ;  83  L.T.  187 ;  24  W.B.  216. 

(xxxviii.)  Ch.  Div.  V.  C.  "M.,— Residue— Legal  estate,— Held  that  devipo  cjf 
'*  all  the  rest  and  residue  of  my  unsettled  estate  "  accompanied  by  chari^'e 
of  debts  and  legacies  thereon  passed  legal  estate  in  lands  of  wliic:h 
testator  was  trustee.i^g  Brown  and  Sibley,  86  L.T,  806 ;  24  W.B.  7S2 

(xxxix.)  C.  A.— i2<?vocafton  0/ d6vi«e.-—Testator  in  1826  devised  land  to  *' £.  M^ 
heirs  and  assigns,*'  but  subsequently  struck  out  the  words  and  mola  E. 
above  the  erased  words.  Held  that  there  was  an  obliteration  of  the  de- 
vise or  clause  within  the  Statute  of  Frauds,  s.  60,  so  as  to  amount  to  ft 
revocation  of  the  devise  in  fee  and  that  E.  took  an  estate  for  life  only. — 
SwinUm  v.  Bailey,  L-B.  1,  Ex.  D.,  11 ;  86  L.T.  118 ;  24  W.B.  661. 

(xl.)  Ch.  Div.  V.  C.  H.—5atif/actton.— Testator  beqneathed  to  his  ^Ife 
and  son  £1,600,  as  to  £1,000  upon  trust  for  his  daughter  E.  for  life,  i^ith 
remainder  to  her  children,  and  as  to  £600  for  his  daughter  A.  for  life, 
with  remainder  to  her  children :  ^e  son  survived  the  widow,  and  nerer  set 
apart  the  fund,  but  during  his  life  paid  to  E.  ft  A.  the  income  of  thoir 
respective  shares ;  by  his  will  he  bequeathed  £1,000  to  £.  and  £&(11J  to 
A. :  Held  that  these  bequests  were  not  in  satisfaotion  of^^iis  debt  aii 
trustee.— Fairer  v.  Park,  86  Ii.T.  28, 
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For  November  and  December,  1876,  and  January,  1877. 
By  L.  G.  Gordon  Robbins,  Barrister-at-Law. 


Administration:— 
(viii.)  p.  D.  &  A.  DiV. — Bond — Pe/iaZtj/.— Where  limited  administration  waa 
granted  for  assi^ment  of  lef;al  estate  in  leaseholds  sold  by  trustees,  th« 
Court  allowed  the  adminstrator's  bond  to  be  in  a  nominal  penalty.— In  the 
goods  of  Bowlby,  L.J.  45  P.D.A.  100. 

(ix.)  Ch.  Div.  M.  "R,— Contingent  interest. — Members  of  a  class  which  will 
only  become  entitled  to  a  beneficial  interest  in  a  testator^s  estate  contin- 
gently on  the  happening  of  a  fntare  event,  cannot  maintain  an  action  for 
administration.— Cloires  v.  Eilliard,  26  W.R.  224. 

(x.)  Ch.  Div.  lie.  B. — Executors*  accounts — Mistake^  Costs. — Where  execu- 
tors were  found  to  have  made  a  wrong  partial  distribution  and  their 
accounts  were  incorrect,  costs  of  subsequent  administration  suit  were 
cbar^i^ed  on  the  whole  estate  as  if  no  distribution  had  taken  place,  so  as 
to  make  the  executors  liable  in  respect  of  the  distributed  shares. — Hilli- 
ard  V.  FvXford,  L.J.  46,  Ch.  43  ;  85  L.T.  760 ;  26  W.R,  161. 

(xi.)  Ch.  Div.  V.  C.  '3*—Injunction^Irish.  suit. — Pursuant  to  decree  for 
account  of  testator^s  debts,  and  for  inquiry  as  to  encumbrances  on  his 
real  estate,  usual  adyertisements  were  issued ;  P.  thereupon  claimed 
specific  performance  of  agreement  for  lease  of  lands  in  Ireland;  the 
executors  did  not  dispute  the  agreement ;  injunction  granted  to  restrain  P. 
from  prosecuting  suit  commenced  by  him  in  Ireland. — Eustace  y.  Lloyds 
25  W.R.  211. 

(xii.)  p.  D.  &  A.  Div. — Letters  of  Administration — Chancery  action. — Where 
defendant  in  a  Chancery  action  applied  for  grant  of  administration,  with 
a  view  to  wind  up  such  action  :  Held  that  affidavit  of  consent  of  parties 
interested,  and  also  certificate  of  the  judge  before  whom  the  action  was 
pending,  were  necessary. — In  the  goods  of  Ricfiardson,  36  L.T.  767. 

(xiii.)  p.  D.  &  A.  Div. — Letters  of  Administration — •'  Special  circumstances.^* — 
Administration  was  granted  to  the  sister  of  intestate,  whose  mother  was 
of  advanced  age  and  in  precarious  health. — 7w  the  goods  of  Clarke,  26 
W.R.  82. 
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Agreements  and  Contraots  :— 
(xiii.)  O.  p.  Div.— Carwtrucfton. — A  contract  proyided  for  completion  of  worka 
within  specified  time  with  power  for  defendant's  engineer  to  order  altera- 
tions in  plans  and  that,  if  contractors  shall  fail  to  proceed  as  required  by 
engineer,  defendants  might  avoid  the  contract.  Held  that  aroidance 
could  not  be  enforced  after  extension  of  time  had  been  granted  for  com- 
pletion of  works. — Walker  ▼.  London  and  Nor' h- Western  Rail,  Co.^hJ, 
46  0.P.  787;  25W.R.  10. 

(xiv.)  C.  A. — Cofistruction — •♦  Cargo.'* — Contract  by  plaintiffSs  to  sell  and  de- 
fendants to  purchase  "  a  cargo  of  from  2500  to  8000  barrels,  sellers* 
option,"  of  petroleum  of  a  certain  brand  :  plaintiffs  chartered  a  ship,  and 
finding  SOOO  barrels  did  not  constitute  a  full  cargo,  shipped  also  300 
barrek  of  petroleum  of  a  different  brand:  they  offered  to  deliTcr  to 
defendants  2700  or  8000  barrels,  retaining  the  300  for  themselres: 
Defendants  refused  to  receiTC  any  petroleum :  Held  that  defendants  were 
not  by  the  terms  of  the  contract  bound  to  accept  part  of  a  cargo,  and 
plaintiffs  could  not  maintain  action. — Borrowman  t.  Drayton^  85  L.T.  727 ; 
25  W.R.  194. 

(xT.)  Ex.  Div. — Contract  of  Sale — Non-acceptance —Measure  of  Damages. — 
Plaintiffs  agreed  to  sell  and  defendants  to  take  a  supply  of  coal  at  per 
ton  to  be  delivered  in  monthly  instalments  at  the  pit's  mouth :  the 
defendants  failed  to  accept  and  remove  the  instalments  :  the  coal  was  of 
a  perishable  kind,  deteriorating  if  stacked  :  Held^  under  the  circumstances 
of  the  case,  that  the  measure  of  damages  was  the  difference  between  the 
amount  of  cost  of  raising  the  coal  added  to  value  of  the  unraised  coal  ^(to 
be  ascertained  by  a  competent  person  without  raising  and  selling  it),  and 
the  contract  price. — Silkstone  and  Dodsworth  Coal  and  Iron  Co.  v.  Joint 
Stock  Coal  Co.,  35  L.T.  668. 

(xvi.)  C.  A. — Specific  Performance — Withdraipal  of  Offer. — Defendant  gate  to 
plaintiff  a  memorandum  of  agreement  for  sale  of  land  with  posU^pt, 
«*  This  offer  to  be  left  over  till  Friday,  9  o'clock  a.m."  On  Thursday 
defendant  contracted  to  sell  the  property  to  A. :  on  Friday,  before 
9  o'clock,  plaintiff  gave  to  defendant  a  written  acceptance  of  the  offer  to 
him :  Held  that  plaintiff  could  not  enforce  specific  performance.— 
Dickinson  v.  Dodds,  L.R.  2.  Ch.D.  463  ;  L.J.  45,  Ch.  777 ;  34  L.T.  607 ; 
24  W.R.  694. 

(xvii.)  Q.  B.  Div. — Statute  of  Frauds — Fixture*. — No  memorandum  is  necessary 
under  Statute  of  Frauds  for  sale  of  fixtures,  as  being  neither  an  interest 
in  land  under  s.  4,  nor  goods  and  chattels  under  s.  17. — Lee  v.  Oaskellt 
L.J.  45.  Q.B  540;  34  L.T.  750  ;  24  W.R.  824. 

(xviii.)  Ch.  Div.  V«  C  M. — Statute  of  Frauds^Part  Performance. — A  father 
on  daughter's  marriage  verbally  promised  to  give  her  a  house,  and  subse- 
quently put  her  and  her  husband  in  possession :  the  father  paid  instal- 
ments of  a  charge  in  favour  of  a  building  society  as  they  became  due ;  at 
hia  death  a  balance  of  £110  was  still  owing :  Held  that  the  possession 
was  sufficient  part  performance  to  take  agreement  out  of  Statute  of 
Frauds,  and  the  £110  was  payable  out  of  the  father's  estate. — Ungley  v. 
UngUy,  L.R.  4,  Ch.D.  73  ;  85  L.T.  619;  25  W.R.  39. 

Assault  .— 

a.)  Ex.  Div. Conviction  a  bar  to  action—*^  Same  cause." — ^Where  defendant 

had  been  convicted  under  24  and  25  Vict.,  c.  100,  s.  42,  of  common 
assault  on  a  woman  :  Held  that  her  husband  was  barred,  under  s.  45 
from  bringing  an  action  for  an  aggravated  assault. — Holden  v.  King,  hJ. 
46  Ex.  75  ;  35  L.T.  479 ;  23  W.R.  62. 

Banker  •— 

(v)  Ch.  Div.  V.  C  H. — Deposit  notes-^  Change  in  firm — Liability. — Bankers 
used  to  give  deposit  notes  for  sums  depc^ited  with  them :  whentfver  a 
change  in  the  amount  deposited  was  made,  fresh  notes  were  given  for  the 
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D6W  balance  :  there  haying  been  a  change  in  the  firm,  the  new  partners 
continued  to  paj  interest  on  the  deposits  till  bank  stopped  payment ;  the 
notes  issued  on  receipt  of  monies  bore  the  same  signature  as  those  issued 
by  the  original  firm  :  Held  that  plaintiffs  had  by  their  acts  accepted  the 
liability  of  the  new  partners  in  respect  of  sums  deposited,  and  were  not 
entitled  to  prove  against  the  estate  of  a  deceased  partner  of  the  original 
^m.'^Billborough  v.  Holmet,  85  L.T.  759. 

Bankruptoy:— 

(xxxviii.)  C.  J.  B. — Jet  of  Bankruptcy-r-BUl  of  Sale. — Trader  indebted  to  firm 
of  merchants  gave  a  bill  of  sale  to  secure  past  debts  and  future  supply 
of  goods;  a  week  after  execution  of  bill  of  sale  the  merchants  took 
possession  of  the  goods  comprised  therein,  which  were  substantially  the 
whole  of  property  of  the  debtor,  who  shortly  afterwards  filed  petition  for 
liquidation  :  Held  that  bill  of  sale  was  not  an  act  of  bankruptcy. — In  re 
WiUiamton,  ex  parte  ThrelJaU,  L.J.  46,  Bpcy.  8;  85  L.T.  675;  25  W.K. 
127. 

(xzxiz.)  C.  A. — Act  of  Bankruptcy —Bill  of  Sale—Compounding  FeUmy. — 
Decision  of  V.  C.  B.,  see  Bankruptcy  (i.)  reversed. — Ex  part*  Butt, 
Re  MapUbacK  L.J.  46,  Bpcy.  14 ;  35  L.T.  503  ;  25  W.R.  103. 

(xl.)  O.  A.  —Jet  of  Bankruptcy— Bill  of  Sale— Foreign  Trader.— ^Held  that  an 
assignment  by  a  foreign  trader,  having  property  abroad,  of  all  his  pro- 
perty in  England  was  not  an  act  of  bankruptcy. — Ex  parte  Defries^  Be 
Myers,  35  L.T.  392. 

(xli.)  C.  A. — Jet  of  Bankruptcy — Bill  of  Sale, — Trustee,  holder  of  unregistered 
bill  of  sale,  took  possession  before  debtor  filed  petition  for  liquidation  by 
arrangement,  but  shortly  after  he  had  committed  an  act  of  bankruptoy 
without  knowledge  of  holder :  Held  that  the  trustee  in  bankruptcy  was 
entitled  to  the  goods  comprised  in  the  bill  of  sain  against  the  holder.  — 
Ex  parU  Attwater,  Re  Turner,  85  L.T.  682  :  25  W.R.  206. 

(xlii.)  O-  A. — Act  of  Bankruptcy— Preference. — When  debtor  makes  over  whole 
property  to  one  creditor,  the  burden  of  proof  that  it  was  received  in  good 
faith  and  protected  by  Bankruptcy  Act,  1869,  s.  92,  is  on  the  preferred 
creditor.— i^e  Tate,  Ex  parts  Tate,  35  L.J.  631 ;  25  W.R.  52. 

(xliii.)  C>  A. — Adjudication — Evidence.— A  creditor  filed  adjndication  petition 
with  usual  affidavit  in  support,  the  debtor  disputed,  but  did  not  tender 
any  evidence  at  the  hearing,  and  the  Registrar  made  the  order  for  adjndi- 
cation, without  requiring  evidence  other  than  the  affidavit  from  the 
creditor  :  Held  that  the  adjudication  must  be  annulled. — Ex  parte  Do^d, 
In  ie  Ormton,  L.R.  8,  Ch.  D.  452  ;  25  W.R.  185. 

(xliv.)  C.  A. — Abjudication^- Jurisdiction. — The  Court  has  power  to  refuse  to 
adjudicate,  when  a  bankruptcy  petition  is  being  used  for  an  inequitable 
purpose,  e.g.  to  extort  money,  though  an  act  of  bankruptcy  bos  been 
committed.— In  re  Davits,  Ex  parte  King,  L.R.  8,  Ch,  D.  461  ;  L.J.  45, 
Bptcy.  169. 

(xlv.)  O.  A. — Adjudication — Proof  for  damages.— V/here  in  an  action  of  tort 
the  verdict  is  given  before,  but  judgment  is  not  signed  till  after,  adjudica- 
tion of  defendant,  the  damages  are  not  provable,  and  the  bankrupt  is  not 
discharged  from  liability. — In  re  Neu^man,  ex  parte  Brooke,  L.B.  8,  Ch.  D. 
494. 

(xlvi.)  C.  J.  B. — Bill  of  Exchange.— A.  debtor's  summons  was  issued  on  a  bUl 
of  exchange ;  the  summoning  creditor  next  day  commenoed  an  action  en 
the  bill,  which  debtor  obtained  leave  to  defend  without  security.  Debtor 
pleaded  want  of  consideration,  and  alleged  that  plaintiff  had  notice 
thereof  :  Held  that  under  the  circumstances,  proceedings  on  the  summons 
must  be  stayed  pending  the  action,  without  requiring  security  from 
debtor.— J?.r  parte  Latham,  re  Latham,  L.R.  4  Ch.  D.  105  ;  35  L.T.  674 ; 
25  W.K.  2:n. 
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(xlvii.)  C.  A.^Bill  of  ExcJuiiuie.— 32  and  33  Vict.,  o.  71,  b.  28.— By  scheme 
under  Baukruptcy  Act,  ld69,  proceedings  were  stayed,  and  debtor's  pro- 
perty was  trausf erred  to  a  Company,  and  B.  debentures  were  issued  to 
creditors  oat  of  residue  of  profits  after  payment  of  certain  charget; 
certain  creditors  held  bills  of  debtor's,  whereon  acceptor  had  after  proof 
paid  composition  of  4s.  in  the  pound :  Ueld  that  the  acceptor  was  only 
entitled  to  take  over  debenlnres  on  payment  of  the  debt  in  fulL — Ex  parte 
Corrie,  Re  Foth^ryill^  L  J.  45,  Bptcy.  153. 

(xlviii.)  C.  A. — mil  of  Exchamje — Specific  Appropriation. — Vendor  drew  billfl 
of  exchange  on  purchaser  for  price  of  floods,  to  be  placed  to  account  of 
shipments ;  on  acceptance  the  bills  of  lading  were  handed  over  to 
purchaser ;  the  bills  were  dishonoured,  and  purchaser  became  bankrupt : 
Held  that  there  was  no  specific  appropriation  of  the  proceeds  of  sale  of 
the  goods  to  meet  the  bills. — In  re  Entwistle^  ex  parte  Arbuthnot^  L.B.  3, 
Ch.  D.  477. 

(xlix.)  C.  J*  B. — Bill  of  Sale — Order  and  disposition,  —Debtor  give  bill  of  sale 
on  goods  in  two  houses :  mortgagee  sent  grocer  to  take  possession :  the 
debtor  was  absent,  but  returned  while  broker  was  taking  inventory,  and 
stated  he  had  that  day  filed  liquidation  petition :  broker  did  not  take 
posRession  of  goods  in  the  other  house  till  some  boors  later:  Reld 
that  the  mortgagee's  consent  to  goods  being  in  order  and  disposition  of 
debtor  had  been  withdrawn,  and  the  possession  taken  of  goods  in  one 
house  amounted  to  taking  possession  of  all  the  goods  in  both  houses. — 
Re  Edich,  Ex  parte  Phillips,  25  W.R.  230. 

(1)  C.  A. — Bill  of  Sale — RegiHration — Rights  of  Trustee  in  Liquidatum. — 
Decinion  of  C.  J.  B.,  see  Bankruptcy  (vii.)  affirmed. — Rx  parte  Leman, 
Re  Darraud,  L.R.  4,  Ch.  D.  23 ;  35  L.T.  422  ;  25  W.R.  65. 

(li.)  Q.  B.  Diy* — Composition — Guarantee  of  Instalments. — An  adjudication  of 
bankruptcy  subsequont  to  a  composition  does  not  of  itself  release  a 
guarantor  from  liability  to  pay  instalments. — GUgg  v.  Gilbty^  L.R,  2, 
Q.B.D.  6 ;  L.J.  46,  Q.B.  7 ;  36  L.T.  761 ;  25  W.R.  42. 

(lii.)  C-  A. — Composition — Re.^olutions— Dissentient  Creditor.— Where  debtor's 
statement  showed  considerable  liabilities  and  nominal  assets,  and 
creditors  passed  a  resolution  to  accept  Is.  in  the  pound  :  Held  that  the 
resolutions  were  passed  from  motives  of  kindness  to  debtor,  and  that 
registrar  rightly  refused,  at  instance  of  dissenting  creditor,  to  register 
them.— Ex  parU  Terrell,  Re  Terrell,  33  L.J.  646;  25  W.R.  158. 

(liii.)  C.  A. — Composition— Resolutions — Fresh  Meeting. — The  registration  of 
the  resolutions  having  been  refused  on  grounds  stated  in  the  last  pre- 
ceding case,  the  Court  gave  leave  to  debtor  to  summon  a  fresh  first 
meeting  of  creditors  for  purpose  of  offering  a  properly  secured  composi- 
tion.—i2«  Terrell,  Ex  parte  Sheffield  and  Rotlterham  Banking  Co.,  35  L.T. 
648 ;  25  W.R.  153. 

(liv.)  C' J*  B. — Compontion — Secured  Creditor, — Proof. — A  secured  creditor  is 
not  bound  by  debtor's  estimate  of  value  of  the  security,  and  in  a  composi- 
tion is  entitled  to  abstain  from  proving  his  debt,  and  may,  after  reaUising 
his  security,  claim  payment  of  the  composition  on  the  balance  of  his  debt. 
—In  re  Bestwick,  Ex  parte  Bestwick,  L.R.  2,  Ch.  D.  485;  L.J.  45, 
Bpcy.  148  ;  34  L.T.  784  ;  24  W.R.  938. 

(Iv.)  C.  A.-— Compromise — Examination  of  Creditor, — Three  years  after  oot- 
mencement  of  bankruptcy  a  mortgagee  who  had  foreclosed  before  the 
bankruptcy  claimed  to  prove  for  balance  of  mortgage  debt :  trusee,  with 
sanction  of  committee  of  inspection,  entered  into  compromise  whereby  the 
claim  was  admitted  without  inquiry,  but  postponed  until  other  crediton 
had  received  18s.  in  the  pound :  Held  that  the  compromise  was  not 
authorised  by  Bankruptcy  Act,  1869,  s.  27,  and  that  bankrupt  was 
entitled  to  an  order  for  examination  of  the  creditor. — Re  Austin,  Exparte 
Austin,  L.R.  4,  Oh.  D.  13  ;  L.J.  46,  Bpcy.  1 ;  85  L.J.  529  ;  25  W.R.  51. 
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(Iri.)  O.  J-  B. — Contempt  of  Court — Injunction. — Where  sheriff's  offi  !er  and 
aactioneer  sold  goods  of  a  trader  under  Ji.  fa.  ^  after  receipt  of  notice  by 
letter  that  debtor  had  filed  liquidation  petition,  and  bj  telegram  that  the 
Bankruptcy  Court  had  made  order  restraining  proceedings  under  the 
writ:  Hfld  that  they  were  guilty  of  contempt. — Re  Bryant^  L.R.  4, 
Ch.  D.  98  ;  86  L.T.  489  ;  26  W.R.  230. 

(l?ii.)  C.  A'— Fraudulent  Preference — Stock  Exchange. — A  member  of  the  Stock 
Exchange,  being  unable  to  meet  his  engagements,  informed  the  secrei«-y, 
and  was  declared  a  defaulter ;  in  compliance  with  the  rules  he  transferred 
balance  at  bank  for  distribution  amongst  Stock  Exchange  creditors ;  at  a 
meeting  of  such  creditors,  at  which  a  composition  was  accepted,  he 
fal«ely  stated  he  had  no  other  creditors ;  he  was  subsequently  adjudicated 
bankrupt  on  petition  of  a  creditor  not  a  member  of  the  Stock  Exchange  : 
Held  that  the  transfer  was  a  fraud  on  the  Bankruptcy  Law,  and  that  th« 
money  must  be  refunded  to  the  trustee. — Ex  parte  Saffrey^  Re  Cooke ^  35 
L.T.  715 ;  25  W.R.  218. 

(Ivii.)  Ch.  Div.  V-  O.  B. — Jurisdiction — Chancery  or  Bankruptcy. — Demurrer 
allowed  to  bill  filed  by  insolvent  debtor  uuler  7  and  8  Vic,  c.  70,  for 
rectification  of  deeds  and  charging  trustees  with  wilful  default  and 
neglect,  on  the  ground  tha.  tho  Court  of  Bankruptcy  had  jurisdiction  to 
grant  the  relief  sought.— ffuichintony.  Baslam,  35  L.T.  467  ;  26  W.R.  64. 

(lix.)  C.  A.  —Liquidation—  Arrangement  ^Surety . — By  a  scheme  of  arrangement 
under  Bankruptcy  Act,  1S69,  s.  28.  assets  of  a  liquidating  firm  were  made 
oyer  to  a  company  and  debentures  issued  to  creditors.  C,  a  creditor  who 
had  accepted  accommodation  bills  of  the  firm,  subsequently  filed  liquidation 
petition,  and  paid  composition  of  4s.  in  the  pound ;  holders  of  the  bills 
proTed  against  C.'s  estate  and  received  compositions  to  amount  of 
£32,000;  they  also  proved  against  the  estate  of  the  firm,  some  having 
received  the  composition  for  IBs.  in  the  pound,  othen  for  the  whole 
amount.  Held  that  as  regards  those  who  proved  for  the  whole  amount 
the  debentures  were  issued  merely  in  substitution  of  their  d'vidends  which 
would  have  been  payable  under  a  bankruptcy,  and  that  the  scheme  did 
not  alter  the  position  of  C.  as  surety  so  as  to  entitle  him  to  receive  any- 
thing until  the  creditors  had  been  paid  in  full. — Ex  parte  Turquand^  re 
Fothergilly  L.K.  8  Oh.  D.  446. 

(Ix.)  C.  J.  B. — Liquidation — Building  Contract — Lien. — A.  entered  into  con- 
tract with  building  club  to  bnild  certain  houses,  the  architect  being 
empowered,  on  default  or  bankruptcy  of  contractor,  to  complete  the  works 
and  seize  materials  and  plant,  giving  two  days'  notice  of  intention  so  to 
do ;  on  30th  May  architect  gave  such  notice,  and  on  the  same  day  A.  filed 
liquidation  petition  ;  on  2nd  June  architect  seized  plant,  &c. :  Held  that 
the  proviso  gave  the  club  an  equitable  lien,  and  protected  the  seizure 
un'^er  Bankruptcy  Act,  1869,  s.  94. — Ex  parte  Dickin,  He  Wangle^  36 
L.T.  769. 

(Ixi.)  C.  A. — Liquidation — Composition  —  Judgment-creditor. — A  judgment 
creditor  delivered  a  writ  of  fi.  fa.  to  the  sheriff"  before  debtor  filed  liquida- 
tion petition ;  the  creditors  accepted  a  composition ;  after  repirtratiou 
of  the  r<fHolution8  the  sheriff  seized  under  the  writ:  Held^  affirming 
decision  of  C.  J.  B.  (see  Banl^mptcy  xxv.,  p.  6),  that  ^he  writ  could  not 
b«»  enforce  ^— In  re  Ihilbirnie,  ex  parte  Jameson^  L.R.  3  Ch.  D.  488 ; 
35  L.T.  53:J ;  25  W.R.  14. 

(Ixii.)  C.  A.-  Liquidaiion — Partnership — Costs. — A  petition  for  liquMation  was 
filed  by  one  partner,  his  co-partner  being  an  infant",  the  joint  estate  was 
by  consent  administered  by  the  trustee,  the  liquidating  partner  had  no 
separate  estate  :  Held  that  costs  of  debtor's  solicitor,  up  to  the  appoint- 
ment of  trufitee,  must  be  paid  out  of  the  joint  estate. — lie  Mew,  Ex  parte 
Pearcf,  L.R.  2  Ch.  D.  320 ;  L.J.  45  Bpcy.  141 ;  34  L.T.  705 ;  24  W.R.  808. 

(Ixiii.)  C-A- — Liquidiititm — Stochlmker-  FvUowivg  trust  property. — A  trustee 
instru^  ted  btoikbrul.er  to  beil  out  coiisolt?,  and  invest  proceeds  in  railway 
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stock,  informing  him  the  Innd  was  trast  property ;  broker  sold  for  cash 
and  paid  in  proceeds  to  his  own  acconnt  at  bank,  and  bought  the  railway 
stock  for  settling  day ;  before  paying  for  the  railway  stock,  broker  was 
declared  defaulter  and  afterwards  filed  liquidation  petition :  Held  that 
broker'H  baUnce  at  bank  mast  be  appropriated  to  replacing  the  tmst 
money.— ij-o;  parte  Cookey  Be  Strachan,  35  L.T.  649;  2^  W.R.  171. 

(Ixiv.)  C.  J.  "B.— Proof— Loan  to  Trader.— k.,,  a  trader,  married  his  deceased 
wife's  sinter,  who  paid  over  to  him  a  sum  of  £3,000  upon  the  nnderstand- 
iog  that  he  should,  when  called  upon,  execute  a  proper  settlement  or 
declaration  of  tmst  thereof :  A.  baring  filed  petition  for  liquidation : 
Held  that  proof  could  not  be  admitted  until  after  payment  in  full  of  the 
trade  creditors  — Ex  parte  Corbridge^  re  Beale,  35  L.T.  768. 

(Ixv.)  C,  J.  B. — Proof— Partnership. — To  secure  advances  by  a  bank  to  A., 
trading  as  A.  &  Co.,  B.  guaranteed  payment  of  -balance  to  become  due  on 
joint  account  opened  by  A.  and  B.  to  extent  of  £1,000 ;  A.  having  be- 
come bankrupt,  the  bank  proved  for  whole  balance  dne.  B.  paid  to  bank 
£1,000  and  was  released  from  all  claims  in  reference  to  his  guarantee  or 
in  connection  with  A.  &  Co.;  two  years  afterwards  the  trustee  re- 
jected the  proof.  Held  that  the  proof  must  be  admitted  because  (1)  the 
trustee  was  precluded  from  rejecting  it  by  laches,  (2)  there  was  no  part- 
nership between  A.  &  B.,  (3)  there  was  no  right  of  A.  to  contribution 
by  B.  BO  that  release  of  B.  did  not  operate  as  release  of  A. — Ex  parte 
Halifax  Joint  Stock  Banking  Co.,  Re  Armitage  and  Co.y  35  L.T.  554 ; 
25  W.R.  83. 

(Izvi.)  C.  J-  B. — Secured  creditor — Receiver — Priority — Notice, — A  receiver  ap- 
pointed on  dissolution  of  a  partnership  was  a  secured  creditor  of  one  of 
the  partners,  and  subsequently  received  notice  of  assignment  by  such 
partner  to  a  third  person  of  his  interest.  Held  that  the  receiver  did  not 
by  omitting  to  give  notice  of  his  charge,  lose  his  priority. — Re  Lewer,  Ex 
parte  Wilkes,  L.R.  4  Ch.  D.  101 ;  36  L.T.  557 ;  25  W.R.  64. 

(Ixvii.)  Ex.  Div. — Trustee — Action — Estoppel, — A  trustee  who,  under  Com- 
mon Law  Procedure  Act,  1852,  s.  142,  has  refused  to  proceed  with  an 
action  brought  by  debtor  before  insolvency,  is  not  thereby  estopped  from 
bringing  a  fresh  action  for  the  same  cause. — Bennett  v.  Gamgee,  LJt. 
2,  Ex.  D.  11 ;  L.J.  46.  Bpcy.  33 ;  35  L.T.  764 ;  25  W.R.  81. 

(Ixviii.)  C.  A. — Trustee — Appointment. — A  debtor  trading  in  England  and  Scot- 
land filed  liquidation  petition  in  England  on  12th  July:  the  creditors 
held  first  meeting,  but  adjourned  to  await  result  of  proceedings  in  Scot- 
land :  they  met  again  on  10th  February,  and  passed  resolution  for  liqoids- 
tion  and  appointed  trustee:  Held  that  the  appointment,  being  more 
than  six  months  after  filing  of  petition,  was  void. — Ex  parte  Fenning, 
Re  WiUon  and  Armstrong,  L.R.  3,  Ch.D.  455 ;  25  W.R.  185. 

(Ixix.)  C.  J.  B. — Trustee — Bond. — A  County  Court  Judge  has  jurisdiction  to 
enforce  a  truBtee's  bond  in  which  name  of  Chief  Judge  in  Bankruptcy  was 
inserted  as  obligee.— In  re  Parry,  35  L.T.  768  ;  25  W.R.  128. 

(Ixx.)  C.  A'—Trustee— Disclaimer.— TruBieeB,  After  notice  to  decide  as  to  dis- 
claimer, continued  debtor^s  contracts  for  two  years,  and  then  abandoned 
them  :  Held,  afiirming  decision  of  C.  J.  B.,  see  Bankruptcy  (xxxi.),  that 
the  only  remedy  of  persons  aggrieved  was  to  prove  against  debtor's  estate 
for  damages.  —Ex  parte  Davis,  In  re  Sneezum^  L.B.  3,  Ch.D.  463 ;  LJ. 
45,  Bpcy.  137  ;  35  L.T.  389  ;  25  W.R.  49. 

(Ixxi.)  C.  A. — Trustee — Disclaimer— Penalty.— k  firm  of  builders  oontractsd 
to  bnild  a  school  by  a  certain  date,  and  on  default  to  pay  £1000  as 
liqaidated  damages;  they  subsequently  went  into  liquidation,  and  the 
trustee  disclaimed  the  contract :  Held,  reversini^  decision  of  C  J.B.  (So 
L.T.  558;  25  W.R.  100),  that  the  governors  of  the  school  were  only 
entitled  to  prove  for  the  damage  actually  caused  by  brefich  of  contract.— 
Ex  parte  Capper,  Re  N  wman,  35  L.T.  720. 
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(Ixxii.)  O.  A. — Trustee — Solicitor's  Lien, — Where  a  change  of  trustee  and 
Bolicitor  had  taken  place,  Held  that  the  Folicitor  had  a  lien  for  his  costs 
on  the  papers  in  the  soit,  and  that  the  old  trastee  was  not  liahle  to 
discharge  such  costs.— In  re  Austin^  Ex  parte  Yalden^  85  L.T.  620 ;  25 
W.R.  134. 

(Ixxiii.)  C.  A.-  Trader.-^  A  professional  nnrse,  who  keeps  a  lodging  and  hoarding 
houfle  for  invalids,  is  an  hotel  keeper,  and  therefore  a  trader  within  the 
Bankmptcy  Act,  1869.— £2  parU  Thome,  In  re  Jones,  L.R.  3  Ch.  D.  457 ; 
L.J.  45  Bpoy.  158  ;  85  L.T.  632 ;  25  W.R.  186. 

(Ixxiv.)  C.  J.  B.  -  Voluntary  Settlement. — ^A.,  in  1858,  not  heing  a  trader,  settled 
£1,000  on  himself  for  life  or  till  hankmptcj,  with  remainders  for  benefit 
of  wife  and  children ;  in  1873  he  engaged  in  trade,  and  in  1875  was 
adjndicaied  a  bankrupt:  Held  that  the  settlement  was  yoid  against 
creditors. — In  re  Pearson^  ex  parte  Stephens,  24  W.R.  236. 

Bill  of  Ezohange  :— 
(iii.)  C.  A. — votice  of  dishonour,— la^or%QT  of  accommodation  bill  is  entitled  to 
notice  of  dishonour,  unless  he  dearly  would  not  have,  if  he  paid  the  bill, 
any  remedy  against  any  other  party  thereto.— T^m^  t.  Samson,  L.R.  2 
Q.B.D.  23  ;  36  L.T.  637. 

(iv.)  C.  p.  Div. — Notice  of  dishonour, — To  statement  of  defence  setting  up 
absence  of  notice  of  dishonour,  plaintiff  replied  that  neither  when  bill  was 
drawn,  nor  afterwards,  nor  when  it  became  due  and  on  presentment,  had  the 
acceptor  or  drawer  or  any  indorser  prior  to  defendant  any  effects  of 
defendant  in  his  hands,  and  the  bill  was  drawn,  accepted,  and  endorsed 
by  defendant  and  prior  indorsers  to  raise  money  for  defendant,  the 
drawer,  the  acceptor,  and  the  prior  indorsers  jointly,  and  defendant  was 
in  no  way  damnified  even  if  there  was  no  notice :  Held  a  bad  reply, 
Foster  v.  Parker,  L.R.  2  O.P.D.  18  ;  L.J.  46  C.P.  77. 

(▼.)  Ch.  Div.  V.  C.  H. — Specific  Appropriation.  — Y.  a  Costa-Rican  merchant, 
shipped  coffee  to  M.  &  Co.,  London,  for  sale,  *•  on  the  strength  of  which," 
he  drew  bills  on  them  :  there  was  an  aj^eement  between  Y.  an<l  E.  &  Co., 
of  Panama,  to  share  profit  and  loss  of  the  transaction ;  the  bills  having 
come  into  plaintiff's  hands  were  dishonoured  by  M.  &  Co. ;  Y.  wrote  to 
8.,  requesting  him  to  honour  the  bills,  and  to  obtain  bills  of  lading  of  the 
coffee  from  M.  &  Go  ;  S.,  on  receipt  of  the  warrants,  informed  plaintiffs 
that  he  could  dispose  of  the  coffee  as  instructed  by  the  sender ;  M.  &  Co. 
obtained  attachment  of  the  coffee  in  Mayor's  Court  for  a  debt  owing  by 
E.  &  Co. :  B.  sold  the  coffee,  and  paid  proceeds  into  Court :  Held  that 
there  was  no  specific  appropriation  of  the  oofiee  to  meet  the  bills. — 
Panken  v.  Alfaro,  86  L.T.  664. 

Bill  of  Sale:— 

pv.)  Ex.  "DiY-— Affidavit — 5fMto&«.— Where  the  affidavit  was  by  mistake  dated 
17th  of  February,  1806  (lor  1876),  and  the  attesting  witness  was  merely 
described  as  a  clerk:  Held  that  the  bill  of  sale  was  valid.— Lam 6  v. 
Bruce,  L.J.  45,  Ex.  D.  638 ;  36  L.T.  426 ;  24  W.ll.  646. 

(t.)  Q.  B.  iyi7.— Affidavit— Mintake. — A  variation  between  bill  of  sale  and 
affidavit  as  to  one  of  Christian  names  of  giver  of  bill.  Held  to  be  \mmvk' 
torial.— Cor6««  v.  Rowe,  26  W.R.  69. 

(vi.)  Ex.  Div, ^Rec^isira/ ion, —17  &  18  Vict.  c.  36.— W.  being  indebted  to  M., 
agreed  to  sell  to  him  certain  furniture,  and  a  document  was  drawn  up 
giving  a  list  of  goods  and  prices,  and  comprising  a  memorandum  acknow- 
ledging the  sale  and  payment  of  the  considerati  :>n  under  the  agreement 
arranged  with  respect  to  the  rent  owing ;  no  money  then  passed,  and  the 
goods  remained  hi  W.'s  possession :  Held  that  the  document  did  not 
require  rcjrlHtration  under  Bill  of  Sales'  Act. — Oraham  v.  Wilcockson, 
L.J.  46,  Ex.  55;  86  L.T.  601. 
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Building  Society.— 
0.)  C.  A.—WimHuii  up,— Held  that  "  realiB^d"  members  of  a  benefit  bnUding 
society  who  had  paid  np  the  fnll  amount  of  their  shares,  and  "with- 
drawal "  members  who  had  not  paid  in  fall,  bnt  had  given  notice  to 
withdraw,  were,  on  the  construction  of  the  rules,  entitled  to  share  in 
distribution  of  assets  of  the  society  in  winding  up,  in  priority  to 
**  iuvestin<?  "  members  who  had  not  paid  in  full  nor  giTen  notice  of  with- 
drrtwal.— /2<f  Norunch  and  Norfolk  Provident  Building  Society ,  Ex  parte 
Rackham,  L.J.  46,  Ch.  785. 

Canada,  Law  of  :— 
(iii.)  p.  C. — Marriage  contract — Clame  of  reprise, — A  married  woman  may 
consent  to  hypothecation  of  property  in  community,  and  renounce  in 
favoar  of  husband's  creditors  her  claims,  under  a  clause  of  reprise  in  her 
marriatre  contract :  an  interlineation,  necessary  to  sense  of  context,  does 
not  require  notary's  initials  or  certificate.— HanwZ  v.  Panel,  35  L.T.  741. 

(iv.)  p.  C-— Quebec  Elections  Act,  IS76— Right  of  Appeal.— The  Prerogatire  of 
the  Crown  to  entertain  appeals  can  only  be  taken  away  by  express  words, 
but  the  jurisdiction  of  Colonial  Courts  in  election  petitions  is  special,  and 
does  not  involve  right  of  appeal  to  the  Crown. — Theberge  y.  Laudry, 
35  L.T.640;  25  W.R.  216. 

Company  ^— 

(xvi.)  C.  A'— Contract— Fraud.— Detemdiiui  company  agreed  to  sell  to  plaintiff 
for  £15,000  exclusive  ri^ht  to  use  at  Berlin  a  process  patented  in 
England  :  plaintiff  was  then  aware,  but  not  directors  of  defendant  com- 
pany, that  by  German  law  no  such  exclusive  user  could  be  obtained ; 
plaintiff's  intention  was  that  ostensible  grant  of  exclusive  user  might  float 
a  company  to  work  process  at  Berlin.  Held  that  plaintiff  paid  the 
£15,000  for  purposes  ol  fraud,  and  could  not  recover  on  ground  of  failure 
of  coTisideration. — Beghie  v.  Phosphate  Sewage  Co,,  L.R.  3,  Q.B  J>.  679 ; 
35  L.T.  850  ;  25  W.R.  85. 

(xvii.)  C.  A'— Director— Qualification— &ci,  /a —By  Special  Act  defendant  and 
other  promoters  of  company  were  appointed  directors  till  first  general 
meeting :  no  such  meeting  was  held,  nor  was  there  any  register  of  members 
or  allotment  of  shares  to  defendant :  Held,  affirming  decision  of  C.  P.  D., 
that  defendant  was  liable,  under  a  8ci,fa.,  as  a  shareholder  in  respect  of 
his  full  director's  qualiflcation. — Portal  v.  Emmens,  L.R.  1,  C.P.D.  664. 

(xviii.)  C  A. — Meeting  of  Creditors — Declaration  of  insolvency.— l>veeeXan 
called  a  meeting  of  principal  creditors,  and  stated  that  company  was 
embarrnssed  for  want  of  working  capital,  and  requested  extension  of 
credit :  Held  that  this  was  not  a  declaration  of  insolvency  such  as  to 
entitle  a  creditor,  who  had  agreed  to  supply  goods  on  credit,  to  refuse  to 
d»'liver  except  for  cash. — Be  Pfiamix  Bessemer  Co.,  ex  parte  Camforth 
Hematite  Co,,  25  W.R.  187. 

(xix.)  C.  A.  —Met  ting  of  Shareholders. — Held  in  the  case  of  a  company  under 
the  Stannaries  \ct8  where  no  quorum  was  requiied  t")  constitute  a 
meeting,  that  thei  e  was  no  merting  where  only  one  shareholder  attended. 
—Sharp  V.  Dawes,  L.R.  2  Q.B.D.  W ;  25  W.R.  66. 

(xx.)  C.  A*  -  Misrepresentation. — Directors  issued  stock  as  "No.  1  preferenee 
stock"  in  bondjlde  belief  that  such- issue  was  within  their  powers,  and  it 
was  po  described  on  the  certificates ;  it  subsequently  appeared  that 
directors  had  no  power  to  issue  such  stock,  and  that  the  stock  issued  was 
really  of  little  value  :  Held  that  no  misrepresentation  had  been  made 
by  directors  5^0  as  to  render  them  liable  to  a  transferee  of  the  issued  stock. 
—  Eagl  sfield  v.  Marquis  of  LondoJiderry ^  25  W.R.  190. 

(xxi.)  Ch.  Div.  V.  C,  M. — Misrepresentation — Promoters*  Sale. — Defendants 
boug'  t  property  for  £r)5,Ui)0,  and  s-ild  to  the  company  promoted  by  them 
for  £110,0  lO;  the  prospectus  contained  minrepresentations  as  to  valae, 
which  might  have  been  detected  by  examination  of  documents  referred  to, 
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and  stated  that  provisional  contract  for  purchase  had  been  entered  into  bj 
the  directors,  whereas,  out  of  five  Erectors,  only  three  had  been  present 
at  the  meeting,  and  two  of  these  were  nominees  of  yendors  :  Held 
that  the  company  were  not  entitled  to  set  aside  the  contract  nor  to 
demand  repayment  of  the  difference. — New  Sombrero  Phosphate  Co,  T. 
Erlauger,  55  L.T.  309;  25  W.R.  18. 

(xxii.)  Ex.  Diy. —ReffistratioH  of  Shareholders-- Rectification.—^b  &  26  Vict, 
c.  89,  s.  36. — The  jurisdiction  of  a  judge  at  chambers  under  Companies* 
Act,  1862,  to  rectify  reuister  by  ordering  the  omission  of  one  or  two 
parties,  and  insertion  of  name  of  the  other,  is  discretionary,  and  will  not 
be  exercised  in  a  case  which  is  really  an  action  for  specific  performance. — 
In  re  Shaw,  L.J.  46,  Ex.  65 ;  25  W.R.  213. 

(zziii.)  C.  A^—B^gistration—Full^ paid-up  Shares.SO  &  31  Vict.  o.  131,  s.  25.— 
Where  a  contract  for  allotment  of  fully  paid-up  shares  was  not  filed  with 
Registrar,  but  a  transfer  thereof  was  registered  as  of  fully  paid-up 
shares  :  j?>/^that  the  transferee  was  liable  as  a  contributory.^  JK^  Beaton 
Steel  and  Iron  Co,     Blyth's  Coje,  25  W.R.  200. 

(xxiv.)  Ch.  DiV.  M.  R. — Registration^ Mortgage, — A  Company  mortgaged 
chattels  to  two  of  its  Directors,  who  gave  particulars  to  Secretary,  and 
requestod  him  to  register  the  mortgages,  but  he  omitted  to  do  so ;  the 
Directors  having  realised  their  security,  the  Company  was  subsequently 
wound  up:  HAh  that  they  were  entitled  to  retain  proceeds' of  security. — 
In  re  Borough  of  Hackney  ^etospaper  Go,,  L.R.  8,  Ch.  D.  669. 

(xxv.)  C.  A, — Resolutions — Ultra  vires,— Hf Id  affirming  decisions  of  V.C.B. 
(85  L.T.  623 ;  25  W.R.  67, >  that  a  Company  passed  a  resolution  for 
diminishing  the  capital  by  buying  up  shares  ;  the  articles  did  not  provide 
for  such  diminution,  but  diJ  provide  that  any  shareholder  instituting 
legal  proceedings  against  the  Company  should  forfeit  his  shares  :  plaintiff 
having  commenced  action  to  restrain  the  Company  from  carryins^  out  the 
resolution,  Hela  that  the  resolution  was  invalid,  and  that  the  forfeiture  did 
not  deprive  plaintiff  of  his  right  of  action. — Hupe  v.  Jnt  ^national  Financial 
Society,  26  W.R.  203. 

(xxvi.)  Ch..  Div.  V.  O.  H. —  fTinding-up^ Advertisements .—WimMu^-u^p  order, 
notwithstanding  error  as  to  name  of  Company  in  first  advertisement  of 
petition,  corrected  by  fresh  advertisements  on  the  following  day. — Re 
Consolidated  Minera  Lead  Mining  Co,,  25  W.R.  36. 

(xxvii.)  Ch.  DiV.  M.R.. —  Winding-up ^< Contributory, — Articles  of  Association 
of  Company,  regibtered  6tb  of  November,  1874,  provided  that  qualification 
of  director  should  be  twenty-five  shares,  that  M.  and  others  nhould  be 
ori^dnal  directors  that  they  should  hold  oflice  till  1870;  but  should  vacate 
otfico  on  ceasing  to  hold  qurtlifying  shares  ;  the  articles  also  provided  that 
in.  consideration  of  services,  each  ori^nal  director  should  r  ceive  twenty- 
five  fully  paid-up  shares,  to  be  forfeited  on  cea^inp  to  be  director :  IVF. 
attcndoii  directors'  meeting  on  10th  November,  1-^1^,  but  resigned  on  the 
12th,  aud  never  applied  for  shares,  or  took  further  part  in  affairs  of  Com- 
pany ;  he  was  registered  as  owner  of  twenty-five  shares  :  held  that  the 
last  provision,  above  refe-rred  to  entitled  M.  to  be  removed  from  the  list 
of  coutrihutories,  hut  that  otherwise  he  would  have  been  liable. —  Miliefs 
Case,     He  Australian  Direct  Steam  Navigation  Co.,  L.R.  3,  Ch.  D.  166. 

(xxviii.)  Ch.  Div.  V.  C.  "B'—lf^nding-up—Contribulo  v.— A  shareholder  in  an 
Eugii:^h  company,  resident  at  Bombay,  became  insolvent,  and  obtained 
discbarge  under  au  Indian  Act :  HeUl  that  the  liability  in  respect  of  the 
shares  was  not  proveahle  in  the  insolvency  nor  barred  by  the  discharge, 
and  the  name  was  ordered  to  be  placed  on  the  list  of  contributoiies  — In  re 
East  India  Cotton  Ag  »ry .     Furdojmjee's  Case,  L.R.  8,  Ch.  D.  264. 

(xxix.)  C.  A. —  Winding-up  -  }hshaflinQ  assets,-'^.  &  Co.,  creditors  of  an 
unlimited  iusur.iuoe  company,  were  under  an  order  of  Court,  paid  in  full 
out  of  the  limited  assetb  :  Iltld  that  the  order  could  not  be  varied  on  the 
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application  of  another  creditor  entitled  to  the  Borplas  of  the  limited 
assets,  there  being  no  equity  to  haye  the  assets  maishalled. — Re  Inter- 
nationaf  Life  Juuranee  Society,  L.R,  2,  Ch.  D.  476;  L.J.  45.  Ch.  766; 
S4  L.T.  782  ;  24  W.R.  627. 
(xxx.)  C.  A. — Winding-up — Proof. — Creditor  holding  debentores  of  oompany 
bearing  £6  per  cent,  interest,  obtained  a  judgment  in  respect  of  the  debt, 
and  was  admitted  to  proye  for  the  same  with  £4  per  cent,  intenest :  Beld 
that  the  creditor  was  not  entitled  to  prove  for  additional  ini«retit.-^ 
European  Central  Rail.  Co.,  Ex  parte  Oriental  Financial  Corporation, 
L.B.  4,  Ch.  D.  88  ;  L.J.  46,  Ch.  67 ;  86  L.T.  683  ;  25  W.R.  92. 

(xxxi.)  Ch.  DiV.  V.  C  M,.— Winding-up— 'Rent— DistreM.— The  landlord  of 
an  insoWent  company  is  not  entitled,  nnder  Jadioature  Act,  1876,  s.  10, 
to  levy  distress,  after  commencement  of  winding-np,  for  rent  aoemed  doe 
previously.— iJe  Coal  Consumers'  Association,  36  L.T.  729. 

Copyright  :— 
(t)  Ch<  Div.  M.  B. — Assignment.— 6  Si  6  Fict.  c.  45,  s.  22. — An  assignmeot 
of  a  copyright  must  be  in  writing.— XaytoTui  y.  Stewart,  25  W.R.  225. 

(ii.)  C.  A'^Infringement.—To  support  action  under  3  &  4  Wm.  IV.,  o.  16,  s.  2, 
there  must  be  a  substantial  infringement. — Chatterton  y.  Cave,  35  L.T., 
687  ;  26  W.R.  102. 

(iit)  X3h.  Div.  M.  B- — Periodical— Registration, — The  registration  of  the 
firtft  number  of  a  periodical  protects  articles  in  subsequent  numbers.— 
Henderson  v.  MaxweU,  L.J.  46,  Ch  59  ;  25  W.R.  66. 

(iy.)  C.  A'— Publication — Drama. — Held,  affirming  decision  of  V.C.M.  (33  L.T. 
641),  that  a  drama  which  had  been  first  represented  in  America,  and 
afterwards  in  England,  but  never  printed,  had  been  *'  first  published  ont 
of  Her  Majesty's  dominions,**  within  7  Vict.,  c.  12,  s.  19,  and  that  plaintiff 
had  no  excluHive  right  of  representing  it  in  England. — Boucicatdt  v. 
Chatterton,  86  L.T.  746. 

County  Court  :— 
(iii)  App.  Div.  Ct. — Appeal— Jurisdiction.— A  judge  at  Chambers  has  no  power 
on  a  day  when  this  Court  sits  to  grant  order  to  show  cause  why  a  County 
Court  Judgment  should  not  be  set  aside ;  an  appeal  having  been  struck 
out  as  being  so  granted,  this  Court  has  no  power  to  give  costs  to  party 
appearing  to  show  cause. — Brown  v.  Shaw,  L.R.  1,  Ex.  D.  426. 

(iv.)  Ch.  Div.  V.  O.  M,.— Appeal— Jurisdiction.— 21  and  22  Vict.,  c  74,  s.  4. 
— An  application  that  a  County  Court  judge  sign  a  case  for  an  appeal 
should  be  n>ade  to  the  "  Superior  Court,**  not  to  a  single  judge  thereof. 
Clarke  v.  Roche,  35  L.T.  705. 

(v.)  App.  Div.  Ot. — Ejectment — Value. — Defendant,  in  action  of  ejectment^ 
applied  for  prohibition  on  ground  that  the  property  was  of  greater 
annual  value  than  £20;  the  summons  was  dismissed  by  judge  of 
Superior  Court :  held  that  County  Court  judge  at  trial  of  action  rightlj 
refused  to  admit  evidence  of  value  as  being  **  res  judicata.** — Symont  v. 
Rees,  25  W.R.  116 ;  L.R.  1,  Ex.  D.  416. 

Crimes  and  Offences :— 
(vii.)  C.  A. — Appeal  in  criminal  cases — Costs. — The  Court  of  Appeal  has  no 
jurisdiction  in  a  question  relating  to   taxation  of   costs  of   a  criminal 
information  given   under  Lord  Campbell's  Act,  s.  8. — Regina  v.  Sieel, 
L.J.  46,  M.C.  1 ;  35  L.T.  534  ;  26  W.R.  34. 

(viii.)  C.  A-z^Appeal  in  Criminal  Cases — Jurisdiction. — An  applicatifHi  for 
certiorari  to  quash  conviction  for  want  of  jurisdiction  of  conricting  justice 
is  a  **  criminal  cause  or  matter,'*  and  no  appeal  lies  from  dedsion  of 
Q.  B.  DW.—Reg.  v.  Fktcher,  Ex  parte  Bimie,  L.J.  46,  M.C.  4 ;  85  L.T. 
638 ;  26  W.R.  149. 
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(ix.)  App.  Div.  Ot. — Cruelty  to  4nimal8 — Impounding,— k  pound-keeper 
cannot,  under  12  &  18  Vict.  0.  92,  8.  6,  be  conTioted  for  neglecting  to 
provide  animals  impotmded  with  necessary  food  and  water. — Dargan  y. 
Bavies,  26  W.R.  230. 

(z.)  C*  C  R.  Emhezzlement.^li  was  the  dntj  of  prisoner,  the  chief  manager 
of  an  insurance  office,  to  receive  remittances  from  branch  offices  and  hand 
them  over  to  the  cashier  :  he  received  two  cheqnes  so  remitted  and 
indorsed,  and  cashed  them  through  private  friends,  and  on  the  same  day 
paid  the  amount  received  to  the  cashier  to  be  put  against  his  salary,  whicU 
was  overdrawn,  and  took  a  receipt  from  the  cashier:  Held  that  prisoner 
was  properly  indicted  for  embezzlement. — Megina  v.  GaUy  35  L.T.  52B. 

(xi.)  C.  O.  "R,— Embezzlement — Broker, — Prisoner  was  entrusted  with  marine 
policies  to  collect  what  was  due  on  them,  and  paid  what  he  received  to 
his  own  account  at  his  bankers :  his  outlay  for  premiums  and  conunission 
was  owing  to  him  i  he  never  paid  over  the  sums  received  by  him,  but 
filed  petition  for  liquidation  :  jury  found  that  the  policies  were  intrusted 
to  prisoner  for  the  special  purpose  of  forthwith  paying  the  proceeds  over : 
eonviotion  quashed  on  the  ground  that  the  finding  was  unsupported  by 
evidence.— l^tf^tna  v.  Tatlock,  L.J.  46,  M.O.  7 ;  85  L.T.  520. 

(xii.)  C.  C  B- — FaUe  Pretence* — Evidence — Eniriet  not  made  by  witness. — 
Prisoner  gave  a  falsified  list  of  days  during  which  workmen  had  been 
employed  to  clerk  A.,  who  entered  the  same  in  the  time  boek ;  on  the  pay 
day  these  entries  were  read  out  in  the  hearing  of  B.,  the  pay  clerk  who 
paid  the  wages  calculated  accordingly :  Held  that  the  time-book  was 
properly  admitted  at  the  trial  to  refresh  B.*8  memory. — Regina  v.  Langhton^ 
85  L.J.  527. 

(xiii.)  C.  C.  H. — Larceny — BUI  of  Exchange,— TriBonery  the  drawer  of  a  bill  for 
£200,  which  prosecutor  accepted  and  delivered  to  him  to  get  discounted, 
took  it  to  creditors  of  his  own,  indorsed  as  his  own,  in  payment  of  his  own 
debt  to  them:  the  jury  found  it  was  prisoner's  intention  to  pass  the 
property  in  the  bill  absolutely  to  the  creditors :  Held  that  prisoner  was 
rightly  convicted  as  a  bailee  of  the  bill  under  24  Si  25  Vict.  0.  96,  s.  8.— 
Eegina  v.  Ojrenham,  35  L.J.  490. 

(xiv.)  App*  Div.  Ct. — Trespass  in  pursuit  of  Game — Claim  of  Right. — Appellant, 
a  gamekeeper  in  employment  of  lessees  of  shooting  from  the  lord  of  the 
manor  of  W.,  who  claimed  right  to  shoot  over  part  of  the  glebe,  was 
charged  with  trespass  on  the  glebe ;  he  proved  that  he  went  on  the  land 
by  his  employer's  orders,  but  not  that  the  land  in  question  was  the 
disputed  part  of  the  plebe :  Held  that  the  conviction  was  right. — Bimie 
V.  MarshaU,  35  L.T.  373. 

Debtor  and  Creditor  :— 
(vi.)  Ex-  "Dvv.—Croton  De^t— Costs  o/Jppeal  to  H.  C.—  A  recognisance  for  costs 
of  appeal  to  House  of  Lords  constitutes  a  Cruwn  debt ;  a  person  whose 
recognisance  had  been  estreated,  and  who  had  been  imprisoned,  was 
released  by  favour  of  the  Court  on  giving  a  promissory  note  for  his  debt. 
—Be  A.  H.  Smith,  L.J.  46.  Ex.  78 ;  25  W.R.  184. 

(Tii.)  Ch.  Div.  V.  C  H. — Executor— Betainer. — A  creditor  after  having 
proved  his  debt  in  the  cause,  bequeathed  it  to  the  executrix  of  testator : 
Held  that  the  executrix  did  not  acquire  a  right  of  retainer  in  respect  of 
such  debt.— Jo»^«  v.  Evans,  L.R.  2,  Ch.  D.  420;  L.J.  45,  Ch.  761;  24 
W.R.  778. 

(viii.)  C.  p.  Div. — Fraud. — Debtor  apsigned  all  his  estate  to  defendants, 
two  of  his  creditors,  for  the  benefit  of  all  his  creditors,  on  an  agree- 
ment with  defeuflants  that  in  conpiderotion  of  his  so  doing  they 
would  pay  him  back  £^0 :  Held  that  the  agreement  was  a  fraud  upon  the 
creditors  and  Yo'id.— J Uarklock  v.  Dobie,  L.K.  1,  C.  P.  D.  265;  L.J.  45, 
C.P.  41)8;  35  L.T.  338;  24  W.R.  674. 
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Defamation  :— 

(iii.)  C.  A.—SLmder—Pririh'iie    of    tritJiesn. — DeoiBiou     of    C.    P.  Div.,  Be« 
Defamation  (ii )  affirmed!— .feamart  v.  Netherelift,  25  \I.B.  159. 
Detinue  :— 

(i.)  Ex.  Div. — Jcqnittal  of  prisoner — Detention  of  property — Action  ctgaifut 
constable.  —Plaintiff  was  tried  for  st^aliufr  a  diamond  rinp  and  acqoitted ; 
defendant,  a  p<)Iire  saperinteadent,  within  a  reanonable  time  of  the 
acquittal,  applied  to  magistrate  lor  order  nn'ier  2  and  3  Vict.,  c.  71.  8.  29. 
as  to  disposal  of  the  property;  the  magistrate  having  adjourned  the 
hearing,  the  superintendent  detained  the  ring  :  Held  that  an  action 
against  the  Rnperintendent  for  detention  and  conversion  was  not  maintain- 
able.-Bm/ZocA  V.  Duidop,  85  L.T.  6i3  ;  25  W.R.  98. 

Easement  :— 

(i.)  C.  p.  Div- — L/^r/tf.— The  owner  of  a  house  sold  adjacent  land  without 
reserving  his  right  to  lights :  the  purchaser  built  on  the  land,  part  of 
which  was  alleged  to  be  a  pnblio  street :  Held  that  an  action  for  obstra;- 
tion  of  ancient  lights  by  building  was  not  muntalnable. — EUi*  v.  Manchester 
Carriage  Co.,  L.R.  2,  C.P.D.  13  ;  25  W.R.  229;  35  L.T.  476. 

(ii.)  Ch.  Div.  V.  C.  H.-^Light — Air — Mandatory  Injunction. — ^Where plaintiff 
had  only  a  life  interest,  and  the  obstruction  interfered  with  present  enjoy- 
ment, but  did  not  injure  saleable  value  of  the  property  :  the  Court  refused 
mandatory  iujunctiun,  and  gave  nominal  damages. — Perkins  y.  Slater, 
85  L.T.  356. 

(iii.)  Q.  B.  "Div.— Right  to  Support. — Defendant  employed  contraotor  to 
rebuild  his  house  ;  the  latter  undertook  to  prevent  or  make  good  any 
damage  to  aJjoiuiog  bouse  of  plaintiff:  //^/ci  that  defonlant  was  liable 
for  iujurv  by  insutfii-ieacvof  support  of  plaintiff's  house. — Bower  v.  Peat^, 
L  R.  1,  Q.B.D.  321  ;  L.J.  45,  Q.B.  446 ;  35  L.T.  821. 

Ecclesiastical  Law  :— 

(vi.)  Ch'  Div.  V.  C  B- — Advowson, — An  advowson  was  vested  in  trustees  for 
the  parishioners  and  ratepayers  who  on  a  vacancy  had  right  of  electiu'^ 
iuciimhent,  the  churchwardens  carried  out  the  election  agaiust  the  wish.s 
of  the  electors  according  to  former  custom  :  Heli  that  the  electors  w*;re 
entitled  to  adopt  what  mode  of  election  they  thought  fit,  but  that,  it  not 
having  been  proved  that  the  result  would  have  been  different  if  the  elec- 
tion hal  been  according  to  their  wishes,  the  election  conld  not  be  set 
Mx^Q.—Shaio  V.  Tliompson,  L.R.  3,  Ch.  D.  233;  L.J.  45,  Ch.  827  ;  34 
L.T.  721. 

(vii.)  H.  L.  -New  Parish — Churchwardens  -Custom— Private  ^c(.— The  parish 
of  D.  contained  four  hamlets,  D.,  W.,  M  ,  and  B. ;  the  churchwardens  of 
hamlet  D  ,  which  contained  the  parish  chureh,  were  elected,  one  by  the 
rector,  tlie  other  by  the  parishioners;  the  churohwardens  of  hamlet  M. 
were  elected  indopondently  of  D.  by  the  inhabitants,  and  the  right  was 
confirmed  by  a  legal  decision  in  1872  ;  a  private  Act  created  D.  and  W. 
one  parish,  M.  another,  and  B.  a  third,  and  provided  that  the  church- 
wirdens  of  each  should  be  elected  as  those  in  D.  had  hitherto  been :  Held 
that  the  right  of  the  inhabitants  of  M.  to  elect  both  churchwardens  was 
impliedly  abrogated  by  the  private  Act. — Green  v.  The  Queen,  L.R.  I, 
App.  513  ;  35  L.T.  405. 

Election  :— 

(vii.)  C.  A'—L^cal  Boarff— Dt^cisinn  of  C/tainnan. —11  &  12  Vict.  c.  63,  B.  27.— 
Held,  atfirming  decision  of  Q.  B.  Div.,  tliat  at  the  election  of  membert  of 
a  Local  Board  of  Health,  tlie  decision  of  the  returning  officer  as  to  the 
validity  of  vo:es  is  conclusive,  but  hat  errors  in  casting  up  votes  may  be 
rectified.— 22^^.  v.  CW/»«/,  L.R.  2,  Q.B.D.  30. 

(viii.)  Q.  B.  Div. — Munidpai  Electioti — Mandamus. — J.,  a  town  councillor, 
compounded  with  his  creditors  and  ceased  to  act  till  expiration  of  period 
of   oilici',  but  no   declaration  of  avoidance  of  office  was  made   by  the 
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Conncil :  on  November  iRt,  three  offices  besides  J.*b  became  yaoant :  all 
the  cajididates  having  been  nominated  by  the  same  person,  the  Mayor 
declared  the  nominations  void,  and  the  retnrning  officer  declared  that  the 
retiring  conncillors,  including  J.,  were  re-elecied :  Held  that  J.  was  a 
retiring  councillor  within  22  Vict.  c.  35,  s.  8,  subfeection  4,  and  that  no 
mandamns  would  issue  for  a  fresh  election.— i^f*^.  y.  Mgyor,  ^c,  of 
fFeichpool,  36  L.T.  694. 

(ix.)  O-  p.  Dyv^'-Parftamentary  FranchUe. — Grantee  of  a  40#.  freehold  rent* 
charge  issuing  out  of  a  reversion,  is  entitled  to  vote  for  county. — Dfrifltom 
V.  Jfobifu,  L.R.  2,  C.P.D.  38 ;  r,.J.  46,  C.Jf .  62  ;  86  L.T.  B99  ;  26  W.Ii.  212, 

(x.)  C  p.  J^i-V. —  Parliamentarjf  Franchise— J fms.— 2  Will,  iv.,  0.  46,  B,  :^6,— 
Property  was  devised  to  trustees  upon  trust  to  distribute  "  to  tbo  ppore^t 
inhabitants,"  as  the  trustees  should  think  fit:  Eeld  that  perBtms  who 
received  grants  from  this  charity  were  dit^qualified  from  voting. — llnrrixtftt 
V.  (afiery  L.R.  2,  C.P.D.  26;  L.J.  46,  C.P.  57  ;  35  L.T.  611  ;  25  W.il,  182. 

Evidence  :— 
(iii.)  Ch.  Div.   M.  R. — Admits ihility — Entries  against  interest. — ll^}d  that 
entries  by  a  deceased  person  of  payment  of  interest  to  him  were   iidtnis- 
sible  as  evidence  for  all  purposes,  as  being  prima  facie  against  interi  st. — 
Taylor  v.  Witlwm,  L.R.  3  Ch.  D.  605  ;  L.J.  46  Ch.  798 ;  24  W.B.  877- 

Fishing  :— 
(ii.)  App.  Div.  Ct'— Public  right — Non-tidal  river, — No  public  right  of  fi^jhing 
can  exist  in  law  in  a  non-tidal  river,  made  navigable  by  Xock.^.—MntttU 
V.  BurcK  35  L.T.  486. 

Fraud  :— 

(i.)  Q.  B.  Div. — Release  obtained  by  miarepresentation, — Where  in  an  action 
for  injury  by  a  railway  accideut  it  was  alleged  that  a  release  by  plaiuLifT 
of  all  claims  h gainst  the  company  had  been  obtained  by  fraudulent  ui'm- 
representations  of  fact  and  legal  effect,  demurrer  overrulod. —//(Tj^ft^cfci 
V.  London^  Brighton^  and  South  Coast  Rail  Co.,  L.R.  2  Q.B.D.  1 ;  36 
L.T.  473. 

Highway :  - 
(▼.)  App.  Div.  Ct. — Surveyor— Removal  of  private  ciih'ert.— Appellant,  a 
highway  surveyor,  removed  a  private  culvert,  laid  down  by  respondrut  on 
the  highway,  as  a  nuisance  thereto,  and  was  summoned  before  jii^tlcts 
by  respondent  for  malicious  injury  to  property ;  the  justices  fonn<i  that 
appellant  had  not  acted  under  reasonable  supposition  of  right.  Held 
that  conviction  was  wrmg.— Denny  v.  Thwaites,  35  L.T.  628. 

Husband  and  Wife  :— 
(vi.)  Ct .  Div.  V'  C  B. — Bankruptcy  of  Married  Woman. — Where  proci'Ddfuj^B 
in  bankruptcy  were  pending  against  a  married  woman  trading  septitaifcily 
from  her  husband.  Held  that  plaintiff  must  either  get  the  proc*^riUiiga 
annulled,  or  apply  for  relief  in  bankruptcy. —  Boy  v.  Freundj  35  L.T*  551  ; 
26  W.R.  222. 

(vii.)  P  D.  &  A-  Div. — Desertion. — Hu'^band  with  wife's  consent  left  hiir  and 
went  to  Australia  ;  he  never  sent  her  any  money,  and  after  four  yeara 
ceased  corresponding  with  hrr,  and  formed   an  adulterous  connuetion  : 
Held  that  he  was   guilty   of   desertion.— »S<ri'  kland  v.    Strickland,    36  ' 
L.T.  767;  25  W.R.  114. 

(viii.)  PD.  A  A.  "DiY--- Divorce — Appoitionment  of  Damages. — Under  the 
circnmstauoes  of  the  case  a  sum  of  £5000  was  awarded  to  petitinner  aa 
damages  in  a  divorce  suit,  and  was  ordered  to  be  apportioned  as  follow e  :^ 
£1509  to  be  settled  on  child  of  the  marriafre,  in  case  of  his  death  tn  rDV©rt 
to  petitioner ;  petitioner's  extra  costs  to  be  paid ;  £1500  to  be  paid  to 
petitioner ;  the  balnuce  to  be  invested  in  purchase  of  an  annuity  for  ttfe 
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of  respondent,  payable  to  her  dum  casta  vixeriU  bnt  to  revert  to  petitioner 
on  forfeiture  or  her  re-marriage. — Meyem  t,  Meyern  and  Myen,  25 
W.R.  115.  «  ^  9  :f 

(ix.)  P.  D.  &  A.  J}i7.— Divorce — Queen's  Proctor, — Where  the  Qaeen's 
Prootor  appeared  to  show  oanae  against  a  decree  nisi  on  wife^s  cross- 
petition  being  made  absolute,  and  filed  affidavits  charging  additional  acts 
of  adultery  not  charged  in  husband's  petition,  and  wife  filed  affidavits 
denying  such  charges,  the  Court  ordered  an  issue  to  be  settled  for  trial 
by  juTj.^Studholme  v.  Studholme  and  CuXlum^  25  W.R.  165. 

(x.)  p.  D.  &  A.  !>.— Nullity  tttit—DtfZay.— Parties  were  married  in  1849 ;  the 
cohabitation  was  interrupted  by  long  separations  on  the  alleged  ground  of 
husband's  ill-treatment ;  in  1875  the  wife  brought  a  suit  for  nullity  of 
marriage  on  the  ground  of  the  husband's  impotence,  which  was  proved  : 
Held  that  unreasonable  delay  disentitled  petitioner  £rom  relief. — i2. 
(faUely  calUd  W.)  v.  W.,  L.J.  46,  P.D.At.  89  ;  26  W.R.  25. 

Infant  :— 
(1.)  Ch.  Div.  M.  B.— Cfwto<!y.— The  enstodyof  an  infant  is  entirely  within 
the  discretion  of  the  Court  who  primarily  consider  the  infantas  interests. 
—Re  Taylor,  26  W.R.  69. 

(ii.)  Ex.  DiV' — Tort  independent  of  contract, — Defendant  hired  a  mare  and 
dog-cart  from  plaintiff  on  condition  of  taking  with  him  only  one 
person ;  he  took  with  him  three  other  persons,  and  so  over-drove  and 
Ul-treated  the  mare  that  she  was  seriously  injured,  and  had  to  be 
destroyed :  Held  that,  besides  breach  of  contract,  defendant  had  com- 
mitted an  independent  tort  to  which  a  plea  of  infancy  was  no  defence.— 
WaUey  v.  HoU,  85  L.T.  631. 

Insurance  :— 

(xi.)  C.  A'— Dissolution, — Deed  of  settlement  of  R.  N.  Society  provided  that 
property  of  the  Society  should  alone  be  answerable  for  claims,  and  also 
that  business  might  be  transferred  ;  the  Society  granted  an  annuity  to 
D.,  which  declared  that  the  property  of  the  Society  should  be  liable  to 
pay  the  annuity ;  subsequently  the  R.  N.  Society  transferred  its  business 
to  the  E.  Society  :  Held  that  notwithstanding  omission  of  reference  to  the 
deed  of  settlement  in  the  annuity  deed,  D.  could  only  claim  against  £. 
Society. — Re  European  Assurance  Society,  Dowse's  Case,  L.R.  3,  Ch.D. 
384 ;  85  L.T.  653. 

(xii.)  H.  Jj,— Marine  Insurance — Insurable  In ierest, Ship,  whose  cargo  was 
insured  by  plaintiff,  suddenly  sank,  while  anchored  in  harbour:  part  of 
cargo,  which  had  been  shipped,  was  lost,  but  part  was  not  yet  shipped : 
He/d  that  (1)  upon  the  facts  there  was  evidence  of  peril  insored  against, 
(2)  on  construe  ion  of  policy  plaintiff  had  no  insurable  interest  in  cargo  till 
whole  was  Btdpfd,— Anderson  v.  Morice,  L.J.  46,  C.P.  11 ;  35  L.T.  566 ; 
25  W.R.  14. 

(riii.)  C.  A- — Novation. — M.  effected  policy  with  B.  N.  Association,  which 
subsequently  amalgamated  with  E.  Society;  afterwards  a  memorandum 
was  indorsed  on  policy,  declaring  that  parts  of  £.  Sodety  should  be  liable 
provided  the  premiums  should  be  paid  to  the  E.  Society :  the  premiums 
were  accordingly  so  paid :  Held  that  there  was  complete  novation,  uid  that 
M.  could  not  claim  against  B.  N.  Association. — Me  European  Assurance 
Society.    Miller*s  Case,  L.R.  8,  Ch.  D.  991. 

(xiv.)  C  A.,—Reffistraiion — C^ontributory, — Held  that  a  past  member  of  an 
insurance  company,  originally  registered  under  7  ft  8  Vict  o.  110,  but  com- 
pulsorily  registered  under  (  ompanies'  Act,  1862,  s.  209,  was  liable  as  a 
contributory  under  s.  38. — Re  European  Assurance  Society,  Ramsay  >  Case, 
L.R.  8,  Ch.  D.  388 ;  36  L.T.  664. 

Landlord  and  Tenant  :— 
(ix.)  Oh  Div.  V.  0.  "B,-^ Agreement  for  Li'ase ^Minerals— Specific  Perform- 
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ance, — Agreement  for  lease  by  A.  to  B.  and  C.  of  a  yein  of  ooal  under  a 
certain  farm  for  60  years  at  £100  a  year  dead  rent  with  royalties ;  B.  and  G. 
entered  and  tried  for  ooal  without  success:  Held  that  there  was  no 
guarantee  by  A.  that  the  subject  matter  of  the  agreement  had  any  exist- 
ence, and  that  he  was  entitled  to  specific  performance  of  the  agreement 
of  B.  and  0.  to  take  the  le&Be, —Jefferies  v.  Fairs,  25  W.R.  227. 

(x.)  Q.  B.  DiV — Forfeiture — JTaivtr. — An  actual  waiver  without  any  express 
waiver  in  writing  is  sufficient  to  satisfy  22  &  23  Vict.  0.  35,  s.  6. — MilU  t. 
Oriffiihi,  L.J.  4B,  Q.B.  771. 

(xL)  Ch.  Div.  M.  R. — Lease — CJiaritable  Corporation ,  13  Eliz.  e,  10 — Void  or 
voidable — In  1873  a  charitable  corporation  granted  a  99  years'  lease  at  a 
peppercorn  rent,  and  not  in  conformity  with  the  Statute  against  Frauds 
defeating  Remedies  for  Dilapidations.  Held  that  the  lease  was  not  void 
but  voidable,  and  that  defendant's  title  under  Statute  of  Limitations  only 
began  to  run,  when  the  successors  of  the  original  lessors  determined  to 
avoid  the  letkSQ,— Magdalen  Hospital  v.  Knott,  26  W.R.  181. 

(xii.)  Ch.  Div.  V.  C  M. — Lease — Covenant  for  renewal. — Trustees  having 
power  to  lease  at  rack  rent  for  21  years,  granted  14  years*  lease  to  W.  of 
premises  partly  freehold  partly  leaseholds  held  by  them  for  14  years,  but 
renewable  by  custom  on  payment  of  a  fine,  they  also  covenanted  to  use 
best  endoavours  to  obtain  such  renewal  when  they  would  grant  a  further  lease 
for  7  years  on  same  terms  ;  the  property  having  increased  in  value  renewal 
of  the  lease  to  the  trustees  on  the  former  terms  was  refused.  Held  that 
the  trustees  were  bound  to  use  their  best  endeavours  to  obtain  renewal, 
and'if  they  failed  that  W.  was  entitled  to  fu/ther  7  years'  lease  of  the 
freeholds  only. — Salamon  v.  Sopwith,  35  L.T.  463. 

(xiii.j  C.  A.  ^Lease — Discrepancy — Habendum  and  Reddendum — Counterpart. — 
Decision  of  0.  P.  Div.,  see  Landlord  and  Tenant  (viii.)  reversed. — 
Burchell  v.  Clark,  S5  L.T.  690. 

(xiv.)  Q.  B.  Div. — Mining  lease — Rates. — A  contract  under  Rating  Act,  1874, 
s.  8,  that  tenant  under  mining  lease  shall  pay  all  rates  must  expressly 
refer  to  future  legislation. — Duke  of  Devonshire  v.  Barrow  Hematite  Steel 
Co.,  36  L.T.  474  ;  25  W.R.  60. 

(xv.)  Ch.  Div.  V.  C  B..  -  Stall — Exclusive  Right  of  Sale.— An  injunction 
will  lie  to  restrain  breach  of  a  covenant  by  lessor  of  a  stall  in  a  public 
building  that  lessee  should  have  exclusive  right  of  sale  of  specified  goods. 
— Jltman  v.  Rnyal  Aquarium  Society,  L.R.  3,  Ch.  D.  228. 

Lands  Clauses  Act  :— 
(vii.)  Q.  B.  Div* — Compentaiion — Arbitration. — A  railway  company  offered 
£316  to  G.  as  compensation  for  lands  taken  and  injuriously  affected;  G. 
went  to  arbitration,  and  also  had  the  deposit  to  be  paid  by  the  company, 
on  taking  possession,  assessed  by  a  valuer  named  by  the  Board  of  l^ade, 
at  £472  :  pending  the  arbitration,  the  company  offered  this  amount  to  G., 
who  accepted  it ;  the  umpire's  award  was  £447  :  Held  thftt  G.  was  entitled 
to  costs,  taxed  under  Lands  Clauses  Consolidat'oa  Act,  1869. — Gray 
V.  N.  E.  Railway  Co.,  L.R.  8,  Q.B.D.  696;  L  J.  45,  Q.B.  818;  24 
W.R.  758. 

(viii*)  Q.  B.  Div. — Compensation — 8  Vict.,  c.  18,  s.  121. — Justices  may  award 
compensation  to  a  lessee  whose  term  has  less  than  a  year  to  run. — 
Reg.  V.  Great  Northern  Rail  Co.,  L.J.  46,  M.C.  4;  85  L.T.  661; 
26  W.R.  41. 

(ix.)  Ch.  Div.  V.  O.  H. — Compeniation.—ldoiiej  ^tdd  into  Court  by  Railway 
Company  for  purchase  of  Corporation  Lands,  ordered  to  be  applied  to 
redemption  of  mortgages  of  tolls  and  bonds  of  the  Corporation  affecting 
their  lands.— /»  re  Derby  Municipal  Estates,  L.R.  3,  Ch.  D.  289 ;  24 
W.R.  729. 
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(x)  Ch.  Div.  V.  C.  B. — Compensation — *^  TmprovemenU.*^ — Compensation 
money  in  Coort  maj  be  expended  in  additions  to  honse,  part  of  the 
settled  estate.— 22^  Spe^t  TrutU,  L.R.  3,  Ch.  D.  262;  24  W.R.  880. 

(xi.)  Ch^  Div.  —Compe»taiton — Investment. — A  petition  for  inyestment  in  land  o* 
£50  in  Court,  application  to  dispense  with  usual  order  of  reference  as  to 
title  was  refused,  but  leave  was  given  to  apply  in  chambers. — Re  BUm- 
field,  25  W.R.  37. 

(xii.)  Oh.  Div.  V.  C  B.— Payment  out  to  Trftsteet.—^rooeedB  of  land  taken  by 
a  Railway  Company  were  ordered  to  be  paid  out  of  Court  to  trustees  for 
sale,  the  cestui  que  trust  being  an  infant. — In  re  OoocKs  Estate,  L.B.  3, 
Ch.  D.  742. 

Leases  and  Sales  of  Settled  Estates  Acts  :— 
(iii.)  Ch.  Div.  V.  C.  H.  —Affidavit  cf  no  settlement  of  interest  of  a  married 
woman,  Held  not  to  be  necessary. —  In  re  Standisk's  Settled   Estates,  25 
W.R.  8. 

(iv.)  C.  A. — Lease.— The  Court,  affirming  decision  of  M.R.,  refused,  having  re- 
gard  to  the  construction  of  a  will  and  the  nature  of  the  property,  to 
authorise  a  lease  dispensing  with  concurrence  of  a  trustee  who  had  a 
beneficial  interest.— Tayior  v.  Taylor,  L.R.  8  Ch.  D.  146  ;  L.J.  45  Ch. 
848  ;  35  L.T.  451. 

Licensed  House: 
(ii.)  App.  Div.  Ct.— GamiTi^— 86  ^  86  Vict,  c,  94.— A  private  friend  enter- 
tamed  by  .he  landlord  nas  found  playing  cards  for  money  after  closing 
hours  ;  conviction  for  being  on  the  premises  after  closing  hours  under 
Licensing  Act,  1872,  s.  26,  was  quashed. — Cooper  y.  Osborne.  B5  L.T.  847. 

Lord  Mayor's  Court  :— 
(iv.)  App.    Div.    Ct. — Aitpeal — Jurisdiction. — Appeal  from    judgment  upon 
demurrer  from  the  Mayor's  Court  bes  not  to  this  Court,  but  to  the  Court 
of  Appeal,— L<?  Blancfie  v.  Renter's  Telegram  Co.,  L.R.  1  Ex.  J>,  408 ;  25 
W.R.  115. 

(v.)  Ch.  Div.  V.  C  "H.-— Foreign  Attachment.—Dankruptcy  Act,  1869,  f.  12 
—A  writ  of  foreign  attachment  in  Mayor's  Court,  perfected  by  judgment 
signed  subsequently  to  filing  of  liquidation  petition  by  debtor,  gives  Uie 
creditor  a  security  within  Bankruptcy  Act,  1869,  s.  12. — Re  London 
Cotton  MilU  Co.,  25  W.R.  109. 

Lunacy  :— 
(v.)  L  J.  J. — Costs.— A  petition  for  inquiry  was  presented  by  a  stranger ;  in 
pursuance  of  the  visitor's  report  an  inquiry  was  held,  and  jury  returned 
verdict  of  sound  mind ;  the  Court,  inasmuch  as  the  inquiry  was  justified 
by  the  visitor's  report,  but  being  of  opinion  that  the  matter  had  been  set 
on  foot  by  petitioner's  solicitor  for  lus  ewn  profit,  refused  to  make  any 
order  as  to  costs.— In  re  S.,  26  W.R.  133. 

(vi.)  L.  J.  J. — Jurisdiction — Trustee — Vesting  order- Real  Estate  in  IreUuuL — 
On  a  petition  presented  to  L.C.  and  Ch.  Div.,  this  court  made  an  order 
for  the  appointment  of  new  trustees  in  the  place  of  a  lunatic  trustee,  and 
ior  vef'ting  in  such  ndw  trustees  real  estate  iu  England  and  Ireland. — Re 
Lamotte,  26  W.R-  149. 

Malicious  Prosecution  :— 

(i.)  A  box  of  defendant's  was  missid  by  him  at  Oxford  railway  station,  and  dis- 
covered at  Reading  in  apparent  possession  of  plain tiffii  in  a  railway 
carriage ;  plaintiff  travelled  with  defendants  to  London  and  there  gave 
them  iu  charge  :  Held  that  the  question  whether  an  apprehensiou  wlUioot 
warrant  under  24  and  25  Vict.,  c.  96,  s.  103,  is  '*  immediate  "  is  for  the 
jury— (7ri////;w  v.  Taylor ,  25  W.R.  196. 
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Master  and  Serrant  :— 

(v.)  Ex.  DiV. — Segligence — Defective  Machinery. — A  chain,  orifjinally  badly 
welded  and  so  worn  as  to  be  unfit  for  uso,  broke  and  injured  a  seryant 
using  it :  Hetd  that  the  master  was  guilty  of  negligence  for  not  exatniuing, 
and  liable  for  the  injury.— JSTwrjoAy  v.  Philiips,  35  L.T.  477  ;  24  W.R.  647. 

Metropolitan  Management  :— 
(i.)  App.  Div.  Ct.— Old  Bui/ding— Additions.— IS  &  19  Vict.  c.  122.— Appellant 
taking  down  an  external  wall  of  an  old  building  containing  more  than 
216,000  cubic  feet,  made  an  addition  in  itself  containing  less  than  210,000 : 
He/a  that  such  addition  was  within  Metropolitan  Building  Act,  1856,  b.  27, 
and  that  a  magistrate's  order  to  divide  the  old  building  from  the  new  was 
gooA.^ScoU  V.  Uffffj  35  L,T.  487. 

(ii.)  Ch.  Div.  V.  C.  JUL.^Party  Wai/,— In  a  case  of  dispute  as  to  a  purty  wall, 
the  Court  has  power  under  the  Common  Law  Procedure  Act,  1854,  s.  12, 
and  the  Metropolitan  Building  Act,  1855,  s.  85,  to  aijpoint  a  third  surveyor 
where  the  two  surveyors  appointed  by  the  parties  refuse,  notwithstanding 
a  pending  action  to  restrain  obstruction  of  ancient  lights  in  the  party 
wall.— £r  parte  McBrydt,  85  L.T.  643. 

(iii.)  C.  A. — Paving  Rate. — The  expenses  of  paying  one  side  of  a  new  street 
cannot,  under  the  Metropolitan  Management  Acts,  be  charged  exclusively 
on  owners  of  houses  on  that  side.— F<?j/rv  of  MAe  End  <nd  Town  v. 
Guardians  of  Whitechapel,  L.R.  1,  Q.B.D.  680  ;  85  L.J.  354  ;  24  W.R.  719. 

(it.)  App.  Div.  Ot^—Sewr — New  Street. — Respondent,  with  sanction  of 
Metropolitan  Board  of  Works,  laid  down  sewer  under  road  in  which  he 
owned  houses,  being  a  '*  new  street*'  within  Metropolitan  Management 
Amendment  Act,  1862  :  Held  that  he  was  not  liable  to  contribute  to  cost 
of  a  sewer  laid  down  by  appellants  in  place  of  such  sewer. — Fulham 
Board  of  Works  t.  Goodwin,  L.R.  1,  Ex,  D.  400. 

(v.)  App.  Div.  Ct. — Sewer-^Street^SireeiB  Were  laid  out  on  appellant^s  laud 
since  lb62,  and  sewers  were  laid  down  thereunder :  Held,  on  the  con- 
struction of  the  Metropolis  Management  Amendment  Act,  18C2  (25  &  26 
Viot.,  0.  102),  ss.  52, 58, 112,  an  apportionment,  not  providing  that  part  of 
the  cost  should  be  paid  out  of  the  district  sewers  rate,  was  invalid. — 
Sheffield  y.  Fulham  Board  of  Works,  L.R.  1,  Ex.  D.  395. 

(vi.)  Q.  B.  Div. — Valuation  List, — Deviation  from  times  iixed  by  Valuation 
(Metropolis)  Act,  1869,  does  not  render  the  valuation  list  invalid. — 
Regina  y.  Ingall,  85  L.T.  552  ;  25  W.R.  57. 

(vii)  Q,  B.  Dtv.—Vestry— Duty— Metropolis  Local  Management  Act,  1855  — 
Defendants  refused  to  coUeot  or  remoye  dirt  from  plaintiffs'  workhouse, 
built  under  22  Geo.  III.,  o.  66 :  Held  that  defendants  were  liable  for 
misfeasance,  and  that  plaintiffs  were  entitled  to  recover  cost  of  employing 
persons  to  remove  it. — Holhom  Guardians  y.  St. .  Leonards*  Vestry, 
Shoreditch,  L.J.  46,  Q.B.  86  ;  85  L.T.  400 ;  25  W.R.  40. 

Mines  :— 

(ii.)  H.  L. — Adjacent  mcners. — Respondent  so  worked  his  mine  that  rainfall 
and  surface  water  flowed  through  fissures  -into  appellant's  mine  which 
was  adjacent  to  and  at  lower  level  than  respondent's  mine.  Held 
that  respondent  was  not  liable  for  damage  done  by  natural  user  of  his 
mm^.—WiUon  v.  WaddeU,  35  L.T.  639. 

Mortgage  :— 

(yi.)  Ch.  Div.  M.  B. — Construction  of  deed. — Bonds  of  a  public  loan  were 
issued  by  railway  contractors  at  £7  per  cent,  and  redeemable  by  drawing^}. 
Held,  on  the  cunutruction  of  the  mortgage  deed,  that  the  holders  of 
bonds  which  had  been  drawn  but  not  redeomed  were  not  entitled  to  re- 
ooyer  iut^rost  from  time  of  drawing  till  redemption. — GordilloY.  Wegiielin 
35  L.T.  GU9, 
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(vii.)  C.  J.  "B'^Equitdble  Mortgage— MUdegcription — Reetificati<yi. — A.ngned 
ft  dooament  intending  to  create  an  eqaitable  charge  on  three  leasehold 
hoaees,  by  mistake  therein  described  as  comprised  in  a  certain  lease 
which  in  fact  comprised  only  one  of  them ;  on  the  bankruptcy  of  A., 
Held  that  mortgagees  were  entitled  to  haye  the  document  rectified.  Ex 
parU  National  Provincial  Bank  of  England,  Re  Boulter,  L.J.  46,  Bpcy. 
11 ;  35  L.J.  673  ;  26  W.R,  100. 

(viii.)  C.  A. — Mortgagee  in  possession — Accotint — Statute  of  Limitation*, — ^In 
I860  the  mortgagee  of  a  life  interest  entered  into  possession,  in  1866  the 
tenant  for  life  disappeared;  in  1874  the  remainderman  presented  a 
petition  for  account  of  rents  from  18G(5  to  1874  ;  a  presumption  that 
tenant  for  life  died  in  1866  was  established.  Held  that  petitioner  was 
only  entitled  to  claim  6  years  arrears  of  rents. — Hickman  t.  Upsall,  25 
W.R.  175. 

(ix.)  Oh.  Di^.  M.  R. — Poicer  of  Sale. — The  usual  proviso  in  a  power  of  sale 
as  to  inquiry  will  protect  a  bona  fide  purchaser  for  value  even  if  the 
power  is  exercised  after  the  security  has  been  satisfied. — Dicker  v.  An- 
gerstein,  L.R.  8,  Ch.  D.  600  ;  L.J.  45,  Ch.  754  ;  24  W.R.  844. 

(x.)  Ch.  Div.  V.  C.  "H.'— Priority. — First  mortgagee  purchased  equity  of 
redemption  of  mortgaged  premises  from  trustee  in  bankruptcy  of  mort- 
gagor :  Held,  upon  construction  of  the  deed  of  assignment,  that  it  was 
the  intention  of  the  first  mortgagee  to  preserve  the  priority  of  his  charge 
as  against  a  second  mortgagee,  and  that  Toulmin  v.  Steere,  3  Mer.  210, 
did  not  apply.— ^(ia;/M  v.  Angell,  L.J.  46,  Oh.  54  ;  25  W.R.  139. 

Miinioipal  Law  :— 

(ill.)  O-  A. — Alderman — Interest  in  Contract, — An  alderman  supplied  goods  to 
the  Town  Council,  and  after  termination  of  the  contract  acted  as  alder- 
man without  re-election :  Held  that  the  contract  was  within  Municipal 
Corporations  Act,  6  «fc  6  Wm.  IV.,  c.  76,  s.  28,  but  that  he  did  not  incur  a 
penalty,  under  s.  53,  for  so  acting. — Lewis  v.  Carr,  L.R.  1,  Ex.  D.  484. 

(iv.)  App*  Div.  Ct. — Construction  of  Statute. — Appellant  had  built  a  chimney 
within  borough  of  H.,  not  in  accordance  with  3  &  4  Yiot.,  c.  85,  8.  6;  a 
subsequent  local  Act  prescribed  other  directions  regarding  chimneys: 
Held  tbat  the  local  Act  had  not  repealed  the  former  general  Act,  and  that 
appellant  had  been  rightly  convicted  thereunder. — Hill  v.  Hall,  L,R.  1, 
Ex,  D.  411 ;  L.J.  45,  M.C.  150. 

(v.)  Ch.  Div.  M.  B,'— Construction  of  Statute— PrivaU  Road— Oldham  Improvf 
ment  Act,  1865.— 11  <fc  12  Vict.  c.  03.-28  ife  29  Vict.  c.  75.-38  A  39  Vict. 
0.  65. —The  Corporation  of  Oldham,  under  their  Local  Act.  broke  up 
plaintiff's  private  road  for  puri)oae  of  constructing  a  sewer :  Heid  on  the 
constrootion  of  the  Local  Act  and  of  the  Statutes,  above  referred  to,  that 
plaintifi's  road  was  a  street,  and  that  the  Corporation  were  entitled  to 
break  it  up  and  lay  down  sewers  thereunder. — Taylor  v.  Corp9rati9ii  of 
OUham,  35  L.T.  6'^6  ;  25  W.R.  178. 

(vi.)  App.  Div.  Ct. — Construction  of  Statute,—  "  Tovm  " — Local  Act,  passed  in 
1822,  prohibited  sale  of  fish  withiu  the  "town"  of  R.,  except  in  the 
market :  respondent  sold  fish  in  a  thoroughfare,  the  site  of  which  in  1822 
was  in  the  fields :  H^ld  tbat  an  ofience  against  the  Act  had  been  oom- 
mitted.— Coi/t>r  v.  Worth,  L.R.  1,  Ex.  D.  464 ;  35  L.T.  345. 

(vii.)  Q.  B.  Div. — Rater-Railicay. — By  a  Local  Act,  Commissioners  of  W.  had 
power  to  levy  improvement  rate  within  a  district  less  than  the  Municipal 
borough  afterwards  constituted,  and  it  was  thereby  provided  that  railway 
premises  should  be  rated  at  one  quarter  of  net  value ;  by  the  PubHc 
Health  Acts,  1872  &'1875,  the  whole  Municipal  borongh  was  formed  into 
one  sanitary  district :  Held  that  the  assessment  must  be  according  to  the 
Local  kci,— London  &  N.  W,  Rail,  Co,  v.  Overseers  of  tFaUatl,  35 
L.T.  626, 
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(▼iii.)  Q.  B.  Div. — Rale8 — Railway. — A  pftrtial  exempt'on  from  payment  of 
borough  improTement  rates  conferred  by  a  Local  Act,  is  not  affected  by 
BubsequeDt  Pablic  Acts  unless  such  intention  is  expressed  or  implied 
therein.^Reffina  y.  London  ^  N.  W,  Rail,  Co,,  26  W.R.  69. 

New  Soath  Wales,  Law  of  :— 
(i.)  p.  O. — Land  Act,  1861 — Crovm  Grant, — A  fo^ant  under  the  Crown  Lands 
Alienation  Act,  1861,  may  be  made  to  an  infant. — O'Shanassy  v.  Joachim^ 
L.R.  1,  App.  82 ;  L.J.  46,  P.O.  43  ;  34  L.T.  265  ;  24  W.B.  791. 

New  Zealand,  Law  of  :— 

(i.)  P.  C. — Waste  Lands  Act,  IS^h.—Held  that  under  the  law  of  New  Zealand 
a  parchaser  of  waste  lands  who  bad  entered  his  application  before  the 
price  was  raised  by  order  of  the  Governor  in  Council,  had  not  a  vested 
right  to  have  the  land  allotted  at  the  lower  price. — Bell  v.  Receiver  of 
Land  Revemie  of  SoutlUand,  L.R.  1,  App.  707 ;  L.J.  45,  P.C.  47  ;  34  L.T. 
629. 

Nuisance  :— 
(v.)  Ex.  Div. — Conviction — Abatement— Prohibition. — On  11th  March,  1871, 
justices  made  orde»  of  abatement  under  Nuisances  Removal  Act,  1855, 
B.  12,  on  £.  to  cease  from  sendiBg  forth  black  smoke  from  a  chimney :  on 
14th  March,  1874,  a  further  order  was  made  under  the  same  section  for 
discontinuance  and  prohibition  of  nuisance  ;  E.  was,  6n  evidence  regard- 
ing emission  of  smoke  one  day,  convicted  of  disobfltiionce  to  both  orders  : 
Held  that  one  of  the  convictions  must  be  quashed. — Barnes  v.  Edleston, 
L.R.  1,  Ex.  67  ;  L.J.  45,  M.C.  162  ;  34  L.T.  497. 

(vi.)  App>  Div,  Ct. — Public  Sewers. — Two  separate  drains  of  the  Company 
discharged  into  public  sewer  liquid  impregnated  with  muriatic  acid  and 
sulphur  respectively ;  the  combination  produced  snlpbnrctted  hydrogen, 
the  escape  of  which  was  injuiieus  to  public  health :  Held  that  a  nuisance 
within  18  and  19  Vict.,  0.  121,  s.  8,  had  been  created  by  act  of  the 
Company,  and  that  complaint  of  the  same  mi«?ht  bo  made  by  the  Corpora- 
tion, though  they  had  not  proi)erly  trapped  and  flosbed  the  sewer  as 
required  by  Loeal  Act. — St.  Helen's  Chemical  Co.  v.  Corporation  of  St, 
Helen's,  L.R.  1,  Ex.  D.  196  ;  L.J.  46,  M.0. 150;  34  L.T.  397. 

(yii.)  Ch.  Div.  V.  O,  H. — Information — Injunction — Coij)oration, — The 
Attorney- General  may  take  proceedings  in  cases  of  public  nuisance  at 
relation  of  any  person  whether  or  not  resident  near  or  interested  in  the 
property  where  the  nuisance  exists,  alfo  held  that  public  corporate  bodies 
making  no  profits  are  liable  for  nuisance. — Att.-Gen,  v.  Mayor,  ^c,  of 
Basingstoke,  L.J,  45,  Ch.  726  ;  24  W.R.  816. 

Partition  :— 

i.)  Oh.  Div.  V.  C  H.  -Sale— Affidavit— Zl  &  32  Vict.  c.  40,  s.  4,— Where 
plaintiff  asked  for  and  defendant  consented  to  a  sale,  no  defence  having 
been  delivered :  Held  that  the  statement  of  claim  must  be  verified  by 
affidavit.— Senior  v.  Hereford,  25  W.R.  223. 

Partnership:— 
(ii.)  Oh.  Div.  M.  R. — Loan  or  partnership — "  Contract  in  writing,'**  28  d;  29 
Vict,  c,  86 — Construction  of  contract. — A.  &  Co.  obtained  an  advance  from 
B.  under  an  agreement  which  was  embodied  in  a  draft  deed  never  executed 
providing  that  loan  should  be  secured  by  covenant  of  members  of  tho 
firm  and  repaid  at  end  of  partnership  term,  and  that  B.  might  inspec^t 
books,  &o.,  and  receive  a  proportion  of  yearly  profits ;  the  firm  also 
obtained  an  advance  from  0.  under  a  'Similar  agreement  which  was 
executed :  Held  that  B.  was  not  protected  by  any  "  contract  in  writing," 
within  BoviU's  Act,  and  that,  on  the  construction  of  the  agreements,  the 
relation  of  partnership,  not  of  debtor  and  creditor,  had  been  established 
between  the  firm  and  B.  &  C.—PooUy  v.  Driver,  25  W.R.  162. 
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Patent  :— 

(vi.)  H.  Tj. — Combination.— The  inyeotion  of  a  new  and  beneficial  combination 
and  application  of  old  machinery  maj  be  protected  by  patent. — HarrUon 
V.  Anderstott  Foundry  Co,  L.R.  1  App.  574. 

(vii.)  C.  A.'-^Foreign  Patent. — English  letters  patent  granted  for  a  foreign 
inyention  after  a  foreign  patent  has  been  obtained,  are  to  be  taken  as 
granted  on  the  day  of  the  date,  not  at  the  time  of  sealing :  decision  of 
M.R.,  see  Patent  (i.),  affirmed.-  Uolste  ▼.  Bobinson,  L.R.  4,  Ch.  D.  9 ; 
L.J.  46,  Ch.  1 ;  35  L.T.  457. 

(viii.)  Ch.  Div.  V.  C.  B. — Infringement — Injunction.— VltXuiifSB  were  patentees 
of  an  invention  for  stopping  bottles  of  aerated  waters  :  defendant  subse- 
qncntly  took  oat  a  pa  tout  for  an  invention  which  attained  precisely  the 
same  result  by  slightly  dilFerent  means  :  Ilclil,  npon  the  facts  of  the  case, 
that  the  defendants*  invention  was  a  colourable  imitation  and  infringe- 
ment of  plaintiffs'  patent,  and  injonction  granted. — Barrett  v.  Vermm^ 
*S5  L.T.  755. 

(ix.)  C.  A. — Infringement — Interim  Injunction. — Where  defendant  had  recently 
commenced  his  trade,  and  it  appeared  that  plaintiff  had  a  strong  case, 
and  that  the  nf^nal  practice  of  the  Court  in  ordering  defendant  to  keep 
account  of  profits,  could  effectually  compensate  plaintiff  if  snccessfnl : 
Held  that  an  interim  injunction  might  be  granted,  on  plaintiff's  nnder- 
taking  as  to  damages.— P/impfort  v.  Spiller,  35  L.T.  656 ;  25  W.R.  152. 

(!•)  C  A. — Infringement — Prior  User. — Where  defendant  pleads  prior  nser  he 
cannot  be  ordered  to  furnish  further  particulars  as  to  snch  nser  than  are 
required  bv  Patent  Law  Amendment  Act  (15  &  16  Vict.,  c.  83),  8. 4L — 
Fhioer  v.  Lloyd,  L.J.  45,  Ch.  746 ;  35  L.T.  454 ;  25  W.R.  17. 

(xi.)  H.  Xj. — Infringement^ Manufacture  for  Crown. — Defendants,  in  executing 
Government  contract  for  manufacture  of  rifles,  infringed  plaintiffs  patent 
for  breach-action,  and  lock :  Held  that  defendants  were  not  exempt  as 
agents  or  servants  of  Crown  from  liability  in  respect  of  the  infringement. 
—Dixon  v.  London  Small  Arms  Co.,  L.R.  1,  App.  632;  35  L.T.  659; 
25  W.R.  142. 

(xii.)  Q.  B.  "Div '— Licence— Ambiguiti( — Evidence  of  Inttntion.—Vh^i^Xij  deed 
granted  to  defendant  license  to  use  a  patent  for  breach-loading  rifles,  on 
payment  of  a  royalty  for  every  rifle  manufactured  under  the  Uoenae ;  at 
the  time  of  the  execution  of  the  deed  the  exemption  of  the  Crown  from 
royalties  was  supposed  to  extend  to  Government  Contractors,  but,  on 
decision  of  fyixon  Y.  London  Snail  Arms  Co.,  plaintiff  songht  to  recover 
royalties  for  rillrs  manufactured  for  the  Government ;  the  jury  found 
that  euch  was  not  defendant's  intention  to  the  knowledge  of  plaintiff: 
Ilf/d  that  on  the  construction  of  the  deed  there  was  a  latent  ambiguity 
admitting  extrinsic  evidence  of  intention,  and  that  plaintiff  could  not 
recover. — Rod^n  v.  London  Small  Jrms  Co.,  36  L.T.  505. 

(xiii.)  Ch.  Piv.  M.  R. — Specification. — Omission  of  part  of  provisional  from 
final  specification,  is  notice  of  abandonment  of  such  part  which  any  one 
is  at  liberty  to  work  and  obtain  patent  for. — Stones  v.  Todd,  L,R.  4, 
Ch.  D.  58 ;  L.J.  46,  Ch.  32 ;  35  L.T.  660 ;  25  W.R.  88. 

Poor  Law:  — 

(iii.)  Q.  B.  Div. — Lunatic —  YainienMnce. — A  retrospective  order  may  be  made 
for  payment  of  maintenance  of  a  pauper  lunatic  for  more  than  one  vear. — 
Fiucit  V.  Ouardians  of  York  Union,  L  R.  2,  Q.B.D.  15;  35  L.T.  708; 
25  W.R.  42. 

(iv.)  App.  Div.  Ct'—Ra'eabi/it^—Lead  Mine.-SlkSS  Vict.  c.  54.— A  Company 
held  under  a  lease  comprising  land  and  works  in  Union  A.,  and  a  mine 
and  works  in  Union  B.  :  the  ore  being  crushed  and  washed  was  taken  by 
a  tramway  to  a  smelting-house,  half  a  mile  distant  in  Union  A.,  and  held 
under  the  same  lease  :  Held  that  all  the  crushing,  washing,  and  smelting 
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works  were  within  the  Rating  A.ot,  1874,  s.  7,  and  that  a  dcdnotion  mnst 
be  made  in  respect  of  gross  dues  in  respect  of  premises  in  Uuiou  A.,  to 
obtain  rateable  valne  of  mina  in  Union  B. — Snail  beach* Mine  C».  v.  Foiden 
Guardians,  36  L.T.  514. 

(v.)  C.  A. — Rateabilitj/ — Moorings, — Held  that  the  grantees  of  certain  per- 
manent moorings  constmoted  and  ased  by  them  subject  to  regolations  of 
the  Thames  Conservancj,  had  exclnsive  occupation  thereof,  and  were 
liable  to  pay  rates.— Cory  v.  Bristow,  L.J.  45,  M.C.  145  ;  33  L.T.  624. 

(vi.)  Q.  B.  "Div.—ltateability— Railway. — Appellants'  line  ran  through  a 
district  in  which  there  were  other  competing  lines ;  their  gains  in  the 
parish  of  I.  part  of  the  district  did  not  cover  expenses  :  Held  that  appel- 
lants were  rightly  rated  on  basis  of  enhanced  value  by  traffic  on  other 
parts  of  the  line. — London  and  N.  R,  Rail.  Co.  v.  Churchwardens  0/ 
Irthlingboro\  35  L.T.  327. 

(vii.)  Q.  B.  Div. — Rateability — Sporting  Rights — Reservation — 37  &  38  ^Vict., 
e.  54. — A.  granted  lease  of  land,  excepting  all  manner  of  game,  &c.,  with 
liberty  of  huntinj?,  fo\Hinsr,  and  fi>*hing  daring  the  term  :  Held  that  the 
sporting  rights  were  severed  from  the  occupation,  and  r&ienhle.-^Roifi'rs 
v.  St.  German's  Union,  35  L.T.  332. 

Practice  :— 

(IxxiL)  Ch.  Div.  M.  R. — Account. — An  accounting  party  cinnot  refuse  to  be 
sworn  on  ground  of  insufficient  notice  of  points  of  examination,  but  h« 
may  ou  such  ground  refuse  to  answer. — Meyrick  v.  James,  L.J.  4G, 
Ch.  38. 

(Ixxiii.)  C-  A.  —Appeal — Divorce  Suit. — Appeal  from  order  of  a  single  judge  in 
a  divorce  suit  refusing  new  trial  lies  to  the  Full  Divisional  Court  whose 
decision  is  final. — Wenthead  v.  Westhead  and  Gordon,  25  W.R.  35. 

(Ixxiv.)  O.  A. — Appeal— Evidence— Costs— Ord.  58,  r.  12. — The  Court  of  Appeal 
in  this  case  acted  on  its  own  view  of  conflicting  evidence,  and  reversed  the 
decision  of  the  Court  below  on  a  question  of  fact;  fresh  evidence  to 
correct  this  apprehcnpion,  arising  from  double  sif^nification  of  a  word,  is 
adiui88i!>le  at  any  sta^o  of  the  proceedings:  codts  of  irauscribing  and 
printing,  but  not  of  taking,  shorthand  notes  of  evidence  in  Court  below 
allowed.— /^ii/s^*/  ▼.  Dickinson,  L.R.  4,  Ch.  D.  24  ;  35  L.T.  679  ;  25  W.R. 
89,  122. 

(Ixxv.)  C.  A. — Appeal — Tijne. — Where  several  claims  are  joined  in  one  applica- 
tion, an  appeal  from  a  partial  refusal  must  be  brought  within  21  days 
from  the  refusal,  not  from  the  perfecting  of  the  order.  -Trail  v.  Jackson, 
L.R.  4  Oh.  D.  7  ;  L.J.  46,  Ch.  16  ;  26  W.R.  36. 

(Ixxvi.)  C.  A'— Appeal"  Time— Ord.  68,  rr.  8,  9,  15.— An  appeal  must  be  net 
down  before  day  named  for  hearing  in  the  notice  of  appeal :  an  appeal 
from  a  winding-up  order  must  be  brought  within  three  weeks  of  the  order. 
— ii«  National  Funds  Assurance  Co.,  35  L.T.  089  ;  25  W.R.  151,  158. 

Ixxvii.)  O.  A'— Appeal— Ord.  58,  r.  16.— Special  leave  to  appeal  after  time 
expired  will  not  be  granted  on  ex  parte  application. — Evennctt  v.  Lawrcna', 
25  W.R.  107 

(Ixxviii.)  C.  p.  'Di^.— Appeal  from  C/iambert— Time.— Ord.  54,  r.  6.— This  rule 
is  peremptory,  so  that  there  is  no  appeal  from  chnmbers  after  eipjht  days 
from  decision,  even  though  no  Court  has  been  sittinpr,  unless  the  time  is 
i-ilirged  under  Ord.  57,  r.  6.— Cram  v.  Samuel,  L.K.  2,  C.P.D.  21; 
L.J.  40,  C.P.  1 ;  35  L.T.  423 ;  25   W.R.  45. 

(Ixxix.)  C.  A.— Appeal  from  Chambers— Time.— Ord.  54,  r.  6.— The  motion  by 
way  of  appeal  must  be  made  within  eight  days  of  decision  appealed  from. — 
i',1  V.  //a/./j,  Ho  UT.  690. 
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(Ixxx.)  Q.  B.  DiV. — Jpptal  from  Justicei—JurudieHon, — An  application  onder 
20  k  21  Viot.  0.  43,  8.  5,  for  role  to  Jastice  to  state  case  is  properly  made 
to  Q.  B.  Div.,  n*>t  to  App.  Diy.  Ct.— J'x  parte  Longbottom^  hj,  46, 
M.C.  168. 

(Ixxxi.)  Q.  B.  Div. — Jppeal  from  Justices— Time.— The  time  for  giving  notice  of 
appeal  under  PabUo  Health  Act,  1875,  s.  269  from  order  of  jastioeg  nms 
from  date  of  order,  not  of  serrioe  of  order. — Regina  t.  S\.  Albau't  Sanitary 
JutAorify,  85  L.T.  862. 

(Ixxxii.)  C.  P.  Div.— Attachment— Ord,  45,  r.  2.— A  notice  to  treat  nnder 
Landa  Clanses  Act,  1845,  is  not  a  **  debt  owing  or  accruing'*  which  can 
be  attached. — Richardson  t.  Elmit^  L.R.  2  C.P.D.  9. 

(Ixixiii.)  Ch.  Div.  V.  C.  IS..— Attachment— Contempt  of  Court.— Anj  conduct 
which  renders  it  imposBible  for  litigation  to  be  carried  on  properly  and 
fairly  is  in  contempt  of  the  Court  before  which  such  litigation  is  pending. 
— Republic  of  Costu  Rica  v.  Erlangery  Ex  parte  Edwards^  25  W.R.  762. 

(Ixxziy.)  C  A. — Attachment — Cof^ts. — Held  that  a  person  committed  for  con- 
tempt and  ordered  to  bo  released  on  payment  of  costs  is  not  in  prison  for 
debt  within  Debtor's  Act,  1S69,  nor  entitled  to  be  released  until  he  has 
paid  Buch  costs.  — i2^  i/.,  L.J.  46  Ch.  24. 

(Ixxxv.)  Ch.  Div.  V.  C  Id.-— Charging  order— 1  c(^  2  Vict,  c.  119,  «.  14.— 
Stocif  of  a  compftuy  standin;^  in  traetee's  name  is  not  affected  by  charg- 
ing order  in  respect  of  trustee's  own  debt. — Re  Blakely  Ordnance  Co, 
86  L.T.  617 ;  25  W.R.  111. 

(Ixxxyi.)  Ch.  Div.  V.  0.  M..— Consent  order — Counsel. — Eeld  that  defendant 
having  nnderstocd  an  order  made  in  his  presence,  by  consent  of  his 
counsel,  the  order  would  not  be  set  aside. — Hott  v.  Jeste^  L.R.  8,  Ch.  D. 
177;  24  W.R.  879. 

(Ixxxvii.)  Ex.  Div.— Co.^is— Application  after  Trial— Ord.  55. — Eeld  affirming 
decision  of  Ex.Div.  (35  L.T.  671)  that  no  ordtr  as  to  costs  can  be  made 
on  application  made  after  the  trial  either  to  court  or  in  chambers,  ©Ten 
on  frcdh  facts  discovwed  since  the  trial  except  to  Divisional  Court. — 
Baker  v.  Oakes,  25  W.R.  220. 

(Ixxxviii.)  p.  D.  &  A.  Div.— Default  of  Pleading,— Ord.  29,  r.  2,  as  to  entering 
final  judgment  on  default  of  pleading  does  not  apply  to  Adniralty  actions 
in  rem.-The  Sfactoria,  85  L.T.  431 ;  25  W.R.  62. 

(lixxix.)  Ch.  Div.  V.  C  H. — Default  of  pleading. — On  application  for 
dismissal  for  want  of  prosecution,  under  Ord.  19,  r.  1,  the  court  will  be 
guided  by  the  circumstaaces  of  the  case. — Higginboiham  v.  AymUy,  L.R. 
3  Ch.D.  288  ;  24  W.R.  782. 

(xc.)  Ch.  Div.  V.  C.  "Ei.-Biscontinuance.-Ord.  23.— Form  of  writ  of 
fi.  fa.  for  recovery  of  defendant's  costs  where  plaintiff  has  given  notice  of 
discontinuance.— BoZfon  v.  Bolton,  L.R.  3,  Ch.D.  276;  35L.T.358;  24 
W.R.  663. 

(xci.)  Oh  Div.  V.  C  H. — Discorery.— Plaintiff  having  ascertained  that  de- 
fendants had  shipped  goods  bearing  ti'ade  marks  imitated  from  those  of 
plaintiff,  brought  action  against  defendants  for  discovery  of  names  of  the 
consignors  :  demurrer  on  the  ground  that  the  defendants  had  not  suffi- 
cient interest,  but  were  in  the  position  of  mere  witnesses  in  intended 
litigation  against  the  consignors,  was  overruled. — Drr  v.  Biaper^  L.R.  4 
Ch.  D.  92 ;  L.J.  46,  Ch.  41 ;  35  L.T.  468 ;  26  W.R.  23. 

(xcii.)  Bx.  Div.— Biscovery— Attachment.— Ord.  31,  r.  20,  as  to  attachment  for 
disobedience  of  order  for  discovery  does  not  apply  to  order  for  statement  of 
names  of  partners  nnder  Ord.  16,  r.  10,  or  for  account  under  Ord.  15,  r. 
1,—Fike  V.  Keene,  35  L.T.  341  ;  24  W.R.  322. 

(xciii.)  Ch.  Div.  V,  C.  B.—Biscovcry— Interrogatories—Specific  performance. 
—In  action  for  sptciiic  performance  of  agreement  for  sale  it  was  stated 
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that  plaintiffs,  the  purchasers,  were  trustees.  Ifdd  that  interrogatoriea 
delivered  by  defendant  as  to  the  terms  and  nature  of  the  trust  must  be 
struck  out  as  irrelevant. — Mansfield  v.  Childerhous^^  L.R.  4,  Ch.  D.  82  ; 
L.J,  46,  Ch.  30  ;  86  L.T.  690 ;  25  W.R.  68. 

(xciv.)  Ch.  Div.  V.  C.  H — Discovery — Reference. — Where  a  reference  is 
directed  application  for  discovery  necessary  for  the  purpose  of  the  refer- 
ence must  be  made  to  the  judfre,  not  to  the  official  referee. — howcliffe  ▼. 
Lciijh,  L.J.  46,  Ch.  60;  25  W.R.  57. 

(xcv.)  Ch.  Div.  M.  R. — Hearing  in  Camera. — The  Court  has  no  power  to  try 
any  case  in  private,  even  by  consent,  except  cases  relating  to  lunaties  or 
Wards  of  Court,  and  cases  in  which  the  object  would  be  defeated  by  public 
trial,  and  cases  within  Divorce  Act  (20  66  21  Vict.  0.  85),  b.  22. — Nag/e 
Gidman  v.  I  hristophgr,  L.J.  40,  Ch.  60. 

(xcvi.)  Ch.  Div.  M..R. — Interlocutory  Jpplication^  Ccsts.^  Costs  of  applications 
ordered  to  stand  over  on  remand  until  trial,  follow  event  of  trial  without 
special  directions. — Uoc/fffsy.  Uoc/ges,  2o  W.R.  162. 

(xcvii.)  Ch.  Div.  M.  "R— Joinder  of  Causes  of  Action^  Ord.  17.— A  foreclosure 
action  is  not  an  action  for  recovery  of  land  within  Ord.  17,  r.  2. — Tatoell 
V.  S/aU  Co.,  L.R.  3,  Ob.  D.  620. 

(xcviii.)  C.  p.  Div. — Leave  to  sign  Judgment. — Upon  an  application  under 
Ord.  14,  r.  3,  the  Court  has  discretion  to  allow  plaintiff  to  file  affidavit  in 
reply  to  defendant's  affidavit.— i>at?;>  v.  Spence,  L.R.  1,  C.P.D.  719. 

(xcix.)  C.  p.  jy.— Leave  to  Sign  Judgment— Affidavit  in  Beply.—Ord.  14,  r.  3. 
— Where  defendant  shows  cause  by  affidavit  against  an  application  for 
leave  to  enter  final  ju(^gment,  leave  may  be  given  to  plaintiff  to  file 
affidavit  in  reply. — Davis  v.  Spence,  26  W.R.  229. 

(c.)  C.  A.— New  Trial— Cost8^ Shorthand  Noe<'5.— Plaintiff  having  obtaiw^d 
a  verdict  on  two  out  of  three  issues,  defendants  on  new  trial  obtained  an 
entire  verdict :  Ucld  that  defendants  were  entitled  under  the  circumstances 
to  recover  costs  of  first  trial  relating  to  issue  found  in  their  favour :  the 
master  having  declined  to  allow  costs"  of  shorthand  notes,  the  Court 
refused  to  iiiterfero  with  his  discretion. — Marcus  v.  General  Steam Navig. 
(U,  '60  L.T.  353. 

(ci.)  Q  B.  "Div.— New  Trial — F.vidence. — A  new  trial  will  not  be  granted  for 
premature  admission  of  evideuce  which  becomes  admissible  in  the  course 
of  the  ixm\.—Faund  v.  Wallace,  35  L.T.  361. 

(cii.)  Ch.  Div.  V.  C  H.— Part /fs— Ord.  16,  r.  2.— Alteration  of  parties  will 
not  bo  ordered  on  ex  j^art^  application. — lildesley  t.  Harptrt  L.R.  3 
Ch.  D.  277. 

(ciii.)  Ch.  Div.  V.  C  'H.— Parties— CaunUr-claimr-Ord,  16,  rr.  17,  IS.—A. 
motion  by  a  person  not  originally  a  party,  but  brought  before  the  Court 
by  counter-claim,  to  have  the  counter-claim  excluded  as  against  him,  was 
under  the  circumstances  of  the  case  ditmissed  with  costs. — Dear  v. 
Sworder,  25  W.R.  124. 

(civ.)  Ch.  Div.  V.  C.  B. — Parties — Addition  of  representation  of  Heir-at-law 
and  Next-of-kin. —  Ord.  16,  r.  9a.— In  a  case  where  it  was  extremely 
diffienlt  to  ascertain  the  heir-at-law  and  next-of-kin  of  testator,  the  Court 
appointed  persons  to  represent  such  heir-at-law  and  next-of-kin  before 
determining  the  construction  of  the  will.— J?e  Peppitfs  Estate^  26  W.R. 
211. 

(cv.)  Ch.  Div.  M.  H.—Pleadiug.—Ord.  19,  r.  17.— The  rule  that  every 
allegation  of  fact  not  specifically  or  by  necessary  implication  denied  will 
be  strictly  enforoed.— Thorp  v.  Holdsworth,  L.R,  3  Ch.D.  687;  46 
L.J.Ch.  406. 

(cvi.)  Ch  Div.  V.  C  "NL.— Pleading— Amendment.— One  of  several  defendants 
who  had  put  in  a  joiut  statement  of  defence,  sulaequently  changed  his 
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BolicHor,  applied  for  leare  to  amend  the  j<Hiit  etatement  or  deliyer  a  fresh 
separate  statement ;  the  new  solicitor's  affidavit  merely  stated  that  H. 
had  additional  grounds  of  defence,  bat  not  the  nature  of  the  proposed 
amendments;  leave  was  given  accordingly.— CaroiM  t.  Bower,  L.R.  4. 
Cb.D.  78  ;  35  L.T.  621 ;  25  W.R.  221. 

(cvii.)  Ch.  Div.  V.  C.  B.—PUading-^CounUr'ClalTn.—Dbfend&ni  obtained 
leave  to  file  coonter-claim,  bnt  through  negligence  of  his  solicitor,  none 
was  delivered,  and  a  decree  was  made  in  his  absence.  Defendant  applied 
more  than  six  months  afterwards,  having  changed  his  solicitor,  for  leave 
to  file  connter-olaim :  leave  refused  on  ground  of  delay. — Wilkim  v. 
Bedford,  35  L.T.  622. 

(cviii.)  Q.  B.  Div. — Pleading  ^Demurrer. — The  Statute  of  Limitationfl  must 
now  be  pleaded  and  cannot  be  raised  by  demurrer. — Wakelee  v.  Dart*, 
26  W.R.  60. 

(cix.)  Oh.  Div.  M.  B,'— Pleading— Demurrer, — Where  defendant  obtains  ex- 
tension  of  time  for  delivery  of  defence,  he  may  demur  within  the  extended 
iime.-^Hodges  1.  Hodget,  L.R.  2,  Ch.  D.  112;  L.J.  45,  Ch.  760;  24 
W.R.  293. 

(ol.)  C.  A. — Pleading^Demurrer,^  k.  agreed  to  sell  property  settled  as  he 
and  his  wife  should  jointly  appoint,  and  in  default  of  appointment  in 
trust  for  wife  for  life,  with  remainder  for  A.  in  fee ;  the  purchase  money 
having  been  invested  in  consols  in  the  name  of  the  trustees  of  the  settle- 
ment, A.  died  sarldenly  before  completion ;  Demurrer  of  purchaser  to 
statement  of  claim  of  widow  asking  for  declaration  whether  she  could  be 
oompellod  to  concur  and  whether  purchaser  was  entitled  io  compensation 
out  of  purchase  money,  overruled.  Demurrer  of  widow  to  statement  of 
claim  of  purchaser  for  specific  performance  subject  to  widow's  interest 
and  compensation  in  respect  of  such  interest  ordered  to  stand  to  hearing 
of  action.— Cox  v.  Barker,  Barker  v.  Cox,  L.R.  3,  Ch.  D.  860 ;  L.J.  46 
Ch.  62. 

(cxi.)  O.  A.—  Pl^fiding^Qrd,  19,  r.  23. — Where  a  party  relies  on  the  illegality 
or  insufficiency  of  a  contract  under  Statute  of  Frauds  or  otherwise  he 
must  expressly  plead  such  illegality  or  insufficiency. — Clarke  v.  CaUow^ 
L.J.  46,  Q.B.  53. 

(cxii.)  C.  A. — Pleading — Counter-claim  ^Ord,  19,  r.  3. — A  counter-claim  on  facts 
arising  after  action  brought,  not  expressly  so  pleaded,  may  be  struck  out : 
where  there  is  no  real  question  between  the  parties  the  Court  will  deter- 
mine their  rights  on  iuterlocutory  application. — EHii  ▼.  jtfkMM,  35 
L.T.  685. 

(cxiii.)  C.  A,— Pleading— Reply. —VlainiiS  may  in  his  reply,  instead  of  by 
amending  statement  of  claim,  allege  new  facts  to  support  plea  by  way  of 
coafession  and  avoidance  of  defence,  and  may  thereby  traverse  and  plead 
to  each  defence  set  up.— 5iitf  v.  Eve,  85  L.T.  735 ;  26  W.R.  177. 

(cxiv.)  Q  B.  Div. — Pleading — Striking  out — Pauper  Lunatic. — An  action  was 
brought  on  a  justice's  order  under  17  Vict.  c.  97,  s.  96,  on  guardians  for 
maintenance  of  a  pauper  lunatic :  the  Court  refused  to  strike  out  the 
guardians'  statement  of  defence,  on  the  ground  that  the  order  was  final, 
but  held  that  the  proper  mode  of  objecting  to  the  defence  was  by 
demurrer.— /««<?A  v.  Guardians  of  York  Union,  35  L.T.  860. 

(cxv.)  Ch-  Div.  V.  C-  B. — Pleading— Reply —Striking  out,— In  an  action 
where  the  only  question  raised  by  statements  of  claim  and  defence  was 
whether  or  not  certain  land  was  included  in  an  agreement,  plain  titf  by  his 
reply  joined  issue  generally  on  the  statement  of  defence,  and  then  pleaded 
fresh  matter :  Held  that  such  new  matter  must  be  struck  out  as  irrelevant 
to  the  ispne. —  London  and  St.  Catharine  Docks  Co,  v.  Metropolitan  Rail. 
Co.,  35  L.T.  733. 
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(cxvi.)  C.  A. —  ^hading— Striking  out. — The  whole  of  a  statement  of  claim  of 
which  parts  are  unintelli^ble,  irrelevant,  or  ofTensive,  may  be  stmok  oat 
nnder  Ord,  16,  r.  1.— Catkin  y.  Craddock,  L.R.  8,  Ch.  D.  376  ;  35  L.T.  462  ; 
25  V\.R,6. 

(oxvii)  p.  D.  &  A.  'Div.—Pl'^ading— Striking  Out^Ord,  19,  r.  12.— Where 
statement  of  claim  in  probate  action  does  not  deny  defendant's  interest 
the  Court  will  not  strike  out  statement  of  'defence  for  not  alleging 
defendant's  interest. — Medeatfy,  James y  25  W.R.  63. 

(cxviii.)  Ch.  Div.  V.  O.  H.'—Beceiver. — Where  an  executor's  impending  bank- 
ruptcy threatened  loss  to  the  estate,  appointed  a  receiver  before  service  of 
writ.-/te  if.'#  estate,  L.R.  1  Ch.  D.  276 ;  L.J.  45,  Ch.  749 ;  24  W.R.  317. 

(cxvix.)  Ex.  Div. — Reference. — A  motion  to  set  aside  report  of  official  referee 
must  be  supported  by  affidavit. — Stubbs  v.  Boyle,  26  W.R.  184. 

(cxx.)  Oh.  Div.  V.  C.  H. — Reference  —Account.— The  Court  wiU  refer  any 
matter  of  complicated  account,  or  requiring  scientific  investigation,  of  a 
special  or  official  referee.— iJe  Leigh,  L.R.  3,  Ch.D.  292  ;  46  L.J.,  Ch.  60 ; 
24  W.R.  782. 

(cxxi.)  C.  p.  Diy.— Referee,  —The  direction  in  Ord.  86,  r.  80,  that  a  referee 
shall  sit  de  die  in  diem  is  directory,  and  that  a  person  who  haa  acquiesced 
at  the  time  in  non-compliance  therewith,  cannot  move  to  set  aside  award 
on  that  ground;  an  application  to  set  aside  an  award  may  be  made 
without  notice  to  the  other  side. — Robinson  v.  Robinson,  85  L.T.  837  ; 
24  W.R.  675. 

(cxxii.) — 0.  h.,  ^Reference — Old  Practice. — Verdict,  subject  to  reference,  was 
taken  before,  but  award  made  after,  Judicature  Acts  came  into  operation  : 
Held  that  motion  for  judfiment  was  not  necessary. — Lloyd  v.  Lewis, 
L.R.  2  Ex.  D.  7  ;  36  L.T.  639 ;  24  W.R.  102. 

(cxxiii.)  — Oh.  Div.  V.  C.  !&.— Service  out  of  Jurisdiction,  Ord.  11,  22,  1,  3. — 
Defendant  not  having  been  served  with  statemtint  of  claim  moved  to  dis- 
charge order  for  service  out  of  jurisdiction  on  ground  that  neither  indorse- 
ment of  writ  nor  affidavit  in  support  of  the  application  showed  sufficient 
cause  :  Held  thnt  Court  might  conRider  allegations  of  statement  of  claim, 
and  refused  to  discharge  order. — Great  Australian  Gold  Mining  Company 
V.  Martin.— S5  L.T.  703. 

(cxxiv.) — O,  P.  Div. — Service  out  of  jurisdiction.— Jjeskve  cannot  be  given 
under  Ord.  11,  in  an  action  for  damages  for  slander  depreciating  property 
to  serve  writ  out  of  jurisdiction. — Casey  v.  Amott,  L.R.  2  C.P.D.  24; 
L.J.  45  C.P.  3  ;  35  L.J.  424  ;  25  W.R.  40. 

(cxxv.) — Ch.  Div.  V.  O-  H  — Service  ont  of  jurisdiction.  Ord.  \1  v.  1. 
Where  leave  is  given  to  issue  writ  for  service  out  of  jurisdiction  the  words 
*•  by  leave  of  the  Court  or  a  judge,"  may  be  omitted  from  the  writ  and 
notice,  so  as  to  enable  plaintiff  to  proceed  without  such  leave  in  default  of 
appearance.— /?aco»  v.  Turner,  L.R.  3  Ch.  D.  276 ;  34  L.T.  647  ;  24 
W.R.  637. 

(cxxvi.)  Ch.  Div*  V.  C«  HL.— Service — Substitution. — Substitution  of  notice 
for  service  of  absconding  defendant  out  of  jurisdiction,  ordered  by 
advertisement  in  London  Gazette  and  T<vies,  and  a  newppaper  the  subject 
of  ibe  action.— //arti/^//  v.  Vilke,  35  L.T.  706. 

(cxxvii.)  p.  D.  &  A.  D. — Service  —  Substitution  —  Probate  Action. — Where 
husband  and  wife  wor«  both  defendants,  and  husband  could  not  be  found, 
the  Court  ordeted  pnVstitnted  pervico  by  advertisement. — Whitely  v. 
Honey wrU,  3;",  L.T.  617  ;  24  W.R.  851. 

(cxxviii.)  O.  Div.  V.  C.  M. — Sp^chtl  C.iSrf. — Where  a  special  case  was  stated  as 
to  tue  ellcct  of  an  as^i^'umeut  of  a  contiLgeut  interest:  Held  that  the 
asniunmeut  was  of  a  nut  e  possibility,  and  that  no  order  ought  to  be  made. 
lingiit  V.  Tyndull,  26  W.ll.  lOO. 
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(cxxix.)  C.  A'— Special  Case—Trial  of  Question  at  Law— Order  S4,  r.  2.- 
Decision  of  Q.  B.  Div.,  8«e  Practice  (Ixt.)  At^rmed,— Metropolitan  Board 
of  Works  V.  New  River  Co.,  25  W.R.  176. 

(cxxx.)  C.  A'— Stay  of  Proceedimgt — Ci>j/i.— Plaintiff,  whoB*  fnmitnre  had 
been  seized  for  non-payment  of  costs,  applied  for  stay  of  proceeding! 
pending  appeal  to  House  of  Lords,  and  that  sheriff  might  be  ordered  to 
withdraw  on  payment  of  costs  into  Court :  Held  that  plaintiff  most  paj 
whole  costs  to  defendant's  solicitor,  on  his  undertaking  to  refund  if  appeal 
should  succeed,  and  also  costs  of  sheriff  and  of  this  application. — Morgan 
V.  Eiford.  25  W.R.  136. 

(cxxii.)  Ex.  Div. — Transfer. — An  action  for  breach  of  contract,  and  fraudulent 
misrepresentation  with  regard  thereto,  was  brought  in  Ex.  Dit. ;  aud  a 
cross  action  for  specific  performance  of  the  saora  contract  was  brought  in 
Ch.  Div. ;  the  Court  ordered  the  first  action  to  be  transferred  to  Ch.  Di? 
—Hoimes  7.  Hervey,  35  L.T.  600 ;  25  W.R,  80. 

(cxxiii )  p.  D.  &  A.  DiY.— Trial— Ord.  86,  r.  1.— The  Court  will  generally 
adhere  stricilj  to  the  rule  that  causes  shall  be  tried  in  Middlesex,  unl^^s 
another  county  is  named  in  the  statement  of  claim. — Bdge  v.  Ridge^ 
35  L.T.  428. 

(cxxxiiL)  C.  A. — Ti-ial  by  Jury — Chancery  J ction. — The  trial  by  jury  of  an  action 
in  Ch.  Div.  must  be  at  the  sittings  in  London  or  Middlesex  before  a  judge 
of  a  Common  Law  Div.,  or  at  assizes. — fFamer  ▼.  MurdoeJk,  36  L.T.  748  ; 
25  W.R.  207. 

(cxxxiv.)  Ch.  Div.  V.  C.  H^— Trial— Jury.— The  judge  has  absolute  dis- 
cretion, under  Ord.  36,  r.  26,  to  order  a  Chancery  action  to  be  tried  by 
himself  without  a  jury  :  where  the  case  re^ts  on  Yoluminous  documentary 
evidence  the  case  onght  not  to  be  tried  by  a  inrj.—Garling  j,  Royds, 
25  W.R.  123. 

(oxxxv.)  Ch.  Div.  V.  C.  H.— ITr/t— JTTWfwiOT^iU.— With  the  sanction  of  A. 
G.  an  action  may  by  amendment  of  writ  and  statement  of  claim  be  turned 
into  an  information  and  action,  without  prejudice  to  a  pending  motion  in 
the  aolion. — Caldwell  ▼.  Pagham  Harbour  Reclamation  Co.,  L.R.  2, 
Ch.D.  221 ;  L.J.  45,  Ch.  796 ;  24  W.R.  690. 

(cxxxvi.)  Ch.  Div.  V.  C.  H.— Trnt —Indorsement.— Executor  adTertised  part 
of  testator's  property  for  sale ;  A.  being  interested  beneficially,  brought 
action  for  administration  only :  Held^  on  ex  parte  application,  that  A. 
might  amend  indorsement  of  writ  by  asking  for  receiver  and  injunction  to 
restrain  Beile.—Colehoume  t.  Coleboume,  L.J.  45,  Ch.  749 ;  24  W.R.  235 

Principal  and  Agent  :— 
(vii.)  C.  A. — Commission. — S.  employed  B.  &  Co.  to  effect  insurances  on  his 
ships :  in  their  accounts  they  charged  full  premiums,  but  retained  for 
themselves  5  per  cent,  as  brokerage,  and  a  further  10  per  cent,  discount 
for  ready  money :  Held  that  the  allowances  were  usual,  and  that  S.,  not 
having  inquired  into  the  terms  on  which  8.  &  Co.  effected  the  insurances, 
could  raise  no  objection. — Baring  v.  Stanton,  L.R.  3,  Ch.D.  502. 

(vlii.)  C.  A- — Factor — Set-off. — Where  an  agent  is  intrusted  with  goods  for 
sale,  and  no  limitation  of  his  authority  is  disclosed  to  buyer,  a  debt  due 
from  agent  to  buyer  may  be  set-off  against  principal's  claim  notwithstand- 
ing agreement  of  agent  with  principal  not  to  sell  in  his  own  name. — In  re 
Henley,  Ex  parte  Di:ton,  35  L.T.  641 ;  25  W.R.  105. 

Principal  and  Surety:— 
(iii.)  C.  A.—BiscJiarge. — A  surety  is  discharged  by  creditor  releasing  a  partial 

security  for  principal's  debt.— Poia/f  Y.  Everett,  L.R.  1,  Q.B.D.669;  35 

L.T.  350  ;  24  W.R.  089. 
(iv.)  C.  A. — Discharge. — Held,  reversing  decision  of    C.  P.  Div.,  that  where 

there  is  one  entire  contract  for  performance  by  principal  of  several  acts 

at  distinct  times,  time  given  to  pidncijial  with  regard  to  any  one  of  such  acts 
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docs  not  discharge  snretj  fr6m  all  liability;  the  obligation  cannot  be 
renewed  by  any  inbieqaent  act  to  which  he  is  not  a  party. — Croydon 
Commercial  Oa$  Co.  t.  Dickinson^  25  W.R.  167. 

(v.)  C.  A. — Liability — Bankruptcy  of  principal — Surety  guaranteed  payment 
of  £7000,  with  proviso  limiting  liability  to  £1300  ;  debtor  paid  off  £1000 
and  then  filed  petition  for  liquidation,  in  which  obligee  proved  and  received 
a  dividend  on  Jt'6000 ;  more  than  £13,000  still  remained  nnpaid  :  Held 
that  surety  was  not  entitled  to  deduct  a  rateable  proportion  of  dividend, 
was  liable  for  whole  £1,800.— £ZZt«  v.  Emmanuel,  L.R.  1,  Ex.  D.  167  ; 
L.J.  46,  O.P.  25  ;  34  L.T.  653  ;  24  W.R.  832. 

Probate  :— 

(ix.) — P.  D.  A.  "DvT'  — Attestation. — Where  will  had  no  attestation  clause  but 
at  foot  thereof  were  the  words  **  signed  in  the  presence  of  before  the 
names  of  the  witnesses,  the  testator's  name  being  written  below  :  Held 
that  the  will  might  be  admitted  to  probate. — In  the  goods  of  Jones,  26 
W.R.  215. 

(x.)— P.  D.  &  A.  Div. — Copy  will. — The  copy  of  a  will  may,  with  the  con- 
sent of  parties  interested  in  intestacy  be  admitted  to  probate. — In  the 
goods  of  Entichnap. — 35  L.T.  427. 

(xi.)--P.  D.  £c  A.  Div. — Infoi-vial  documents.— Where  four  testamentary 
documents  were  found  after  death,  some  of  which  were  informal  and  im- 
perfectly attested  but  not  inconsistent  with  each  other :  Held  that  they 
might  all  be  admitted  to  probute  as  one  will.  —In  the  goods  of  Botton,  36 
L.T.  618. 

Public  Health:— 

(i.)— Ex.  jyiv.— Action  for  penalty— SQ  dt  39  Vict.  c.  66.  An  action  for 
penalties,  under  Public  Health  Act,  1876.  Schedule  11,  6,  70,  requires 
consent  of  A.  Q.— Smith  v.  Fieldliouse,  35  h.T.  602. 

(ii.)  Ex.  'Diy.—Locdl  Board— Chairman — Acting  after  Disqualification. — 
Defendant,  acting  as  chairman  of  local  board  after  disqualification,  made 
complaint  against  plaintiff,  the  clerk  of  the  board,  who  resigned,  and  sued 
for  £60  penalty  under  Public  Health  Act,  1876  v38  and  39  Vict,  c  55) 
B.  253 :  Held  that  plaintiff  was  not  a  **  party  aggrieved,"  and  could  not 
sue  without  consent  of  Attorney-General. — Rochfort  v.  Atherley,  L.R.  1, 
Ex.  D.  611. 

(iii.)  C.  A. — Local  Board— County  Court  Action — Time. — Held  upon  the  con- 
struction of  Public  Health  Act,  1848,  ss.  69  129,  Administration  of 
Justice  No.  2  Act,  1848,  b.  11,  and  Local  Government  Act,  1858, 
Amendment  Act,  1858,  s.  24,  tbat  a  County  Court  action  by  a  Local 
Board  for  expenses  of  paving,  etc.,  having  been  commenced  more  than 
six  months  after  cause  of  complaint  aroFe,  could  not  be  maintained.— 
Tottcnlunn  Local  Board  v.  Boia  /?,  L.R.  1,  Ex.  Div.  514 ;  26  W.R.  135. 

(iv.)  Q.  B.  Biv.^Local  Board— Rate^  Public  Health  Ac>,  I876.— A  local 
board  pave  notice  of  an  intended  rate  under  Public  Health  Act,  1848 ; 
It  fore  the  expiration  of  the  notice  that  Act  was  repealed  by  Public 
Health  Act,  1875,  which  contained  a  saving  clause  as  to  things  "duly 
done,"  and  ffavo  similar  powers.  Held  that  the  rate  levied  in  ignorance 
of  the  repeal  of  the  Act  wu»  valid. — Begina  v,  JJ.  of  H^est  Yorkt,  L.R.  1, 
Q.B.D.  2.>0;  L.J.  45,  M.C.  97;  36  L.T.  S59. 

Public  Works  Loan  :— 
(i.)  H.  Jj.— Bate — Mandamus. — The  churchwardens  and  overseers  of  W.  under 
5  Geo.  IV.,  c.  30,  borrowed  money  from  the  Public  Loan  Oommissionere 
for  the  repair  of  the  church :  Held  that  a  peremptory  mandamus  com- 
manding  a  rate  to  be  made  for  repayment  of  the  money  was  a  decision 
upon  a  ripht,  and  snhject  to  review,  and  that  inasmuch  as  more  than  20 
.years  hud  expired  hiute  the  advance,  such  rate  could  not  be  made. — 
'n  'liiui  V.  Chi'rchicarden-^  of  All  iiainta,  M'/'i/an,  L.R.  1  App.  611 ;  85 
L.T.  :>li  'Jo  W.K.  r.H. 
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Queensland,  Law  of  :— 
(i.)  P.  C. — (ioU  Fields  Jet,  20  VicL  c.  29.  -An  ordinary  qnariz  reef  claim  is 
confined  to  the  particular  reef  to  which  the  claim  refers,  and  the  holder  is 
not  entitled  to  take  from  any  other  reef  within  limits  of  the  claim  ;  dis- 
coveiers  of  gold  in  a  new  locality  within  two  miles  from  any  Imown 
working  reef,  are  entitled  to  reward  claim  of  120  ft.  in  length,  and,  also, 
if  already  holders  of  miner's  rights,  to  an  ordinary  qnartz  claim  ;  claims 
and  interests  created  hefore  rnles  of  1868,  mnst  be  determined  by  roles  of 
l8G6,—Hoifymam  v.  yoonan,  L.R.  1,  App.  695  ;  L.J.  45,  P.O.  62. 

Bailway  :— 
(xiii.)  Ex.  Div. — Carrier. — An  action  against  a  carrier  for  neglect  in  delivery  of 
goods  after  notice  of  stoppage  in  transitu  is  founded  on  tort. — Pont^ex 
T.  Midlan  i  MaiL  Co.,  36  L.T.  706 ;  25  W.R.  216. 

(xiy.)  App.  Div.  Ct. —  Carriers^ Special  ChntruCi, — Where  a  railway  company 
entered  into  special  contract  to  carry  cattle  at  a  low  rate,  on  condition  of 
being  liable  for  negligence  only  :  Held  that  the  condition  was  not  nnreason- 
able,  and  that  onus  of  proof  of  negligence  was  on  plaintiff— J3amf  t. 
Midland  Rail.  Co.,  25  W.R.  63. 

(XV.)  Railway  Commissioners — Carriers — Undue  Preference — Parcels. — A  railway 
company  had  two  scales  of  charges  for  parcels,  one  according  to  weight  and 
dibtance,  and  a  lower  rate  according  to  distance  ^only,  bat  subject  to  pre- 
•  payment  by  stamp  and  other  restrictions :  At ' Dublin  the  company  by 
agreement  with  W.  paid  for  carriage  to  or  from  the  terminus  Id.  for  each 
unstamped  parcel,  and  nothing  for  stamped  parcels :  in  other  towns  2d, 
extra  charge  was  made  for  collection  or  delivery  of  stamped  parcels: 
Hefd  on  the  facts,  that  the  company  was  not  guilty  of  undue  preference. — 
■  Robertson  v.  Mid/and  0.  H\  Rail.  Co.  of  Ireland,  85  L.T.  636. 

(xvi)  C.  A. — NefjUffcnce, — Held,  on  the  facts,  that  defendants  were  not  guilty 
of  negligence  in  having  omitted  to  examine  minutely  a  tnick  belonging 
to  another  company,  the  breaking  down  of  which  on  defendant's  line 
caused  a  collision. — Richardson  v.  Great  Eastern  Rail.  Co.,  35  L.T.  351 ; 
24  W.R.  342. 

(xvii.)  H.  Ii. — Negligence, — If  defendants  could  have  prevented  accident  by 
reasonable  care  and  diligence,  they  are  not  excused  from  liability  by 
plaintiffs'  contributory  neirligenoe. — Radley  v.  London  and  N.  W.  Railway 
Co.,  35  L.T.  637 ;  25  W.R.  147. 

(xviii.)  C.  A. — Negligence — Insuficient  platform. — Plaintiff,  endeavonring  to 
alight  from  a  carriage  which  had  been  stopped  beyond  the  station-platform, 
fell  and  was  injured :  Held  that  there  was  evidence  of  negligence  for  a 
jury.-  Robson  v.  N.  E.  Rail,  Co.,  L.J.  46,  Q.B.  60;  36  L.T.  685. 

(xix.)  C.  A. — Negligeuce^Train  overshooting  platform. — Decision  of  Ex.  Dir., 
see  Railway  Company  (viii.),  reversed. — Rose  v  North  Eastern  Rail.  Co., 
35L.T.  693;  25  W.R.  205. 

(xx.)  C.  A. — Parliamentary  Deposit. — Held  that  the  costs  of  the  solicitor  of  a 
railway  company  incurred  subsequently  to  incorporation,  constituted  a 
♦'  debt  incun-ed  on  account  of  the  promotion  of  th^  company,"  within 
Abaudonment  of  Railways  Act,  1869,  s.  6. — Re  Barry  Rail.  Co.,  25 
W.R.  201. 

(xxi.) — Ch.  Div-  V.  C  H, — Parliament^iry  Deposit, — The  Court  has  power 
to  order  investment  in  East  India  £4  per  cent,  stock  of  a  parliamentary 
deposit  paid  into  the  bank,  under  9  &  10  Vict.  c.  20.  Re  Smtthwold 
Railway  Bill,L.B,.  1  Ch.  D.  667;  LJ.  46  Ch.  800;  84  L.T.  66;  24 
W.R.  293. 

He  venue*- — 

(v.)— Q.  A. — Succession  Duty. — A  bona  fide  sale  of  a  reversionary  interest  does 
not  create  a  succession  within  16  &  17  Vict.  c.  51  — Fryer  v.  Morlaiul, 
L.R.  3  Ch.  D.  675 ;  L.J.  45  Ch.  817 ;  35  L.T.,  458  ;   25  W.R.  21. 
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School  Board:— 
(i.) — App.  Div.  Ct. — Bye  laws. — A  child  employed  in  a  workshop  at  B. 
Httended  school  10  houTH  in  the  week,  as  required  hj  the  Workshop 
Regulation  Act,  1867  (30  &  31  Vict.  c.  14$)  s.  14.  but  did  not  attend 
during  the  whole  time  required  by  the  bye  laws  of  the  School  Board  ; 
Held  that  the  bye  laws  were  not  contrary  to  the  Act  and  tliat  there  had 
been  a  breach  of  them.— ^wrw  v.  Cherrylwlm^  L.R.  1  Ex.  D.  457  ;  36 
L.T.  403. 

Scotland,  Law  of  .— 

(iii.) — H.  L. — Marriage — Habit  and  repute. — Parties  ignorant  of  an  obstacle, 
afterwards  removed,  went  through  a  matrimonial  ceremony  at  Glasgow, 
and  believed  by  themselves  and  by  others  to  be  validly  married,  Sved 
continuously  as  husband  and  wife  for  years :  Held  that  the  mamage  had 
been  established  by  habit  and  repute,  without  proof  of  mutual  consent  by 
verbal  declaration. — De  Thoren  v.  The  Attorney -General^  L.R.  1  App. 
866. 

(iv.)  H.  Ii. — Reservation  of  Minerals. — Grants  of  land,  on  the  conBtmotion  of 
the  reservation  of  minerals  clause  in  each  case,  held  respectively  to  haT«, 
and  not  to  have,  secured  the  right  to  carry  outside  minerals  under  and 
through  the  land  granted. — Ramsay  v.  Blair ^  L.R.  1  App.  701. 

Settlement  :— 
(xvii.)  Ch.  Div.  V.  C.  B. — Consideration — 27  Eliz.  c.  4.— Testator  devised 
real  estate  to  daughter  in  fee  and  declared  his  wish  that  on  marriage  she 
should  settle  it  on  herself  for  life  to  her  separate  use  with  remainder  as 
she  should  appoint  by  will ;  after  her  marriage,  the  property  was  settled 
on  the  wife  for  life  to  separate  use  and  without  power  of  anticipation, 
remainder  to  husband  for  life,  remainder  for  children,  &o.  The  husband 
and  wife  having  mortgaged  the  property  in  fee  suppressing  the  settlement, 
Held  that  the  settlement  was  for  valuable  consideration  and  could  not  be 
set  tLside.^TeesdaU  v.  Braithwaite.  L.R.  4  Ch.  D.  85  ;  35  L.T.  690 ;  25 
W.R.  222. 

(xviii.)  Oh.  Div.  V.  C  "H..— Equity  to  Settlement.— Tht  equity  to  a  settlement 
of  a  married  woman  extends  to  her  children  of  a  former  marriage  whether 
or  not  they  are  otherwise  provided  for. — Conington  v.  Qilliatt  L.J.  46  Ch. 
61 ;  35  L.T.  736 ;  25  W.R.  69. 

(xix.)  Ch.  Div.  M.  Bt'-^Marriaye  Articles— Specific  Performance.— By  mar- 
riage articles  wife's  parents  agreed  to  appoint  to  her  certain  real  estate, 
and  the  hubband,  with  wife's  consent,  covenanted  to  settle  the  same  upon 
certain  trusts :  Held  that  the  heir  of  the  wife  was  bound  by  husband's 
covenant.-L^tf  v.  Lee,  25  W.R.  226. 

(xx.)  C.  A. — Power  of  Appointment. — In  a  suit  to  set  aside  an  appointment  by 
a  husband  under  a  power  in  his  marriage  settlement  as  being  fraudulent 
in  that  there  was  a  possibility  of  benefit  to  the  appointor  and  to  persons 
not  objects  of  the  power,  Held  on  the  cirenmstances  of  the  case  that  the 
appointment  was  TBMd.^Roach  r  Troody  L.R.  8  Ch.  D.  429;  34  LT.  105: 
24  W.R.  808. 

(xxi.)  Ch.  Div.  V.  C  VL.— Rectification— Petition.^Bj  a  marriage  settlement 
real  estate  was  conveyed  to  trustees  their  executors,  administrators,  and 
assigns  upon  the  usual  trusts;  it  being  clear  that  the  fee  simple  was 
intended  to  be  passed :  Held,  upon  petition  under  the  Trustees  Relief 
Act,  that  the  settlement  might  be  rectified  by  the  insertion  of  the  word 
•'heirs."— JJ«  Bird's  Trusts,  L  R.  3  Ch.D.  214. 

(xxii.)  Ch.  Div.  V.  C  H..— Reduction  into  possession.— Bj  marriage  settlement 
property  was  settled  both  by  husband  and  wife,  who  altorwards  perished 
without  issue  in  the  same  ship,  and  the  trusts  of  the  settlement  conse- 
quently failed :  Held  that  each  fnnd  must  go  to  the  next-of-kin  of  the 
Ftttlor  thereof.— Ho?^M^^;i  v.  Berkily,  L,B,  2  Ch.D.  213;  L.J.  45  Ch. 
772  :  34  L.T.  171 ;  24  W.R.  360. 
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(xxiii.)  Oh.  Div.  V.  C.  B^— Satisfaction,— \,,  on  marriftgo  of  hia  daughter, 
ooyeDanted  to  settle  a  moiety  of  his  property  apon  trusts  declared  in  her 
marriage  Bettlement ;  by  his  will  ho  left  a  moiety  apon  trusts  for  the 
benefit  of  his  daughter  and  her  husband  and  issue,  with  rariations  in  the 
trusts  and  powers :  Held  that  the  gift  by  will  was  in  satisfaction  of  the 
ooyenant,  and  that  the  daughter  and  other  persona  interested  must  elect 
between  provisions  of  settlement  and  of  will. — Rttssell  t.  St,  Aubyn^  L.B. 
2  Ch.D.  898  ;  86  L.T.  395, 

Ships  :- 

(xztI)  0.  A. — Charter-party — Construction. — A  ohartf  r-party  stipulated  for  cesser 
of  charterer's  liabibility  ou  completion  of  landing,  and  provided  that 
master  should  have  a  lien  of  demurrage  ;  the  consignees  were,  in  fact, 
agents  of  the  chartevers  :  Held  on  the  construction  of  the  charter-party 
that  the  ship  owners  had  no  right  of  aetion  save  by  enforcement  of  the 
]XQn.—Sanguinetti  y.  Pacific  Steam  Navigation  Co.,  85  L.T.  658 ;  26  W.B, 
150. 

(xxTii.)  C.  P.  Div. — Charter-party — Construction, — HeW,  on  the  constmotioii 
of  a  charter-party,  that  a  proyiso  therein  contained  for  cesser  of  liability 
of  charterers  freed  them  from  all  liability  for  acts  and  defaults  of  them- 
gelyes  and  agents  both  before  and  after  loading,  whether  covered  by 
owners'  lien  or  noi.^French  y.  Gerber,  L.R.  1  C.P.D.  737;  L.J.  45  C.P. 
880;  25  W.B.  113. 

(xxyiii.)  P.  D.  &  A.  Div. — Collision — Foreign  Judgment. — In  an  action  for 
collision,  a  foreign  judgment,  unless  obtained  prior  to  the  proceedings  in 
this  country,  cannot  be  pleaded  as  an  estoppel. — The  Delt^t  L.J.  45 
P.D.A.  111 ;  35  L.T.  376  ;  25  W.R.  46. 

(xxix.)  p.  D.  &  A.  Div. — Collision — Measure  oj  Damage, — In  estimating 
damage  a  charter-party  entered  imto  contingent  on  arrival  of  ship  at  a 
given  time  must  be  taken  into  consideration,  the  measure  being  the 
freight  under  the  charter-party,  less  incident  expenses. — The  Star  of 
India,  L.J.  45  P^D.A.  102  ;  35  L.T.  407. 

(xxx.)  p.  D.  &  A.  Div. — Collision — Inevitable  Accident. — Shipowners  are  not 
liable  for  damage  by  collision  owing  entirely  to  a  latent  defect  in 
machinery.— r/i^  Virgo,  35  L.T.  519. 

(xxxi.)  p.  C. — Colluion — Rule  of  Road —  Praciiee, — Sailing  vessel  meeting  steamer 
must  keep  her  conree  uidess  in  imminent  peril :  in  collision  cases  in  Vice- 
Admiralty  Courts  the  forms  of  preliminary  Acts  in  use  in  the  High  Court 
must  be  used,  and  evidence  taken  bo  far  as  possible  viva  voce,^The 
Norma,  85  L.T.  418. 

(xxxii.)  P.  D.  &  A.  Div. — Collision^ Sailing  Rules— R.  20. — A  ship  aground 
ought  to  exhibit  a  light  on  a  mast  aad  have  a  look-out  to  warn  approaching 
ships.— rA<f  TAomas  Lea,  35  L.T.  406. 

(xxxiii.)  O.  A>— Collision. — Steering  and  Sailing  Rules.  -The  meaning  of  the 
terms  *'  crossing  ships,"  *'  overtaking  ships,"  *' approaching  ships,"  within 
the  Steering  and  Sailing  Rules  (Merchant  Shipping  Aimendment  Act, 
1862,)  Arts.  14,  16,  17,  20,  considered  and  explained :  ships  in  the  English 
Channel  are  governed  strictly  by  these  rules,  not  by  customs  of  river 
navigation.— 2%(?  Franconia,  36  L.T.  721 ;  26  W.R.  197. 

(xxxiv.)  P.  D.  A.  Div.—  Ccmpulsory  PiYo/ay*.— Pilotage  is  compulsory  in  the 
Falmouth  district.— T/i^f  Juno,  L.R.  1  PJ).  185;  L.J.  45,  P.D.A.  105; 
84  L.T.  741 ;  24  W.R.  901. 

(xxxv.)  C.  P.  "DiY'— Damage — Limitation  of  liability .—ThA  limitation  of  a 
shipowner's  liability  for  damage  under  Merdiant  Shipping  Act,  1862. 
applies  to  all  cases  of  improper  navigation,  and  relief  on  this  ground 
should  be  claimed  in  statement  of  defence,  under  Judicature  Act,  1873,  s. 
24,  subs.  ^.—Wahlberg  v.  Young,  L.J.  45  C.P.  783  ;  24  W.R.  847. 
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(xxxvi.)  p.  D.  &  A.  Div- Forfeiture —ly  &  18  Vict.,  c.  104.— Where  a  British 
subject  by  false  represontations  to  oastoms  officers  assumes  a  foreign 
character  for  his  ship,  he  commits  ao  offence  against  Merchant  Shipping 
Act,  1854,  8.  103,  and  thereby  renders  ship  liable  to  forfeiture.— T/z6 
Sceptre,  86  L.T.  429. 

(xxxvii)  p.  D.  &  A.  "DiY'^Foreign  thip -Jurisdiction. — The  arrest  necessary 
to  giye  the  High  Court  jurisdiction  under  8  ife  4  Vict.,  c.  65,  must  be  in  a 
cause  within  its  jurisdiction ;  the  High  Oourt  will  on  intervention  of  a 
foreign  consul  or  by  consent  of  parties,  entertain  a  cause  of  posses- 
sion or  mortgage  of  a  foreign  ship,  and  may  order  sale  of  ship. — The 
Evangelistria,  36  L.T.  410. 

(xxxTiii.)  Q.  B»  Div.—Getieral  average. — Where  in  peril  ship's  furniture  is 
used  as  fuel  for  the  pumping  engine,  shipowner  is  not  entitled  to  general 
arerage  against  owners  of  cargo,  unless  there  was  a  reasonable  supply  of 
fuel  at  commencement  of  voyage. — Robinson  y.  Price,  L.J.  46  Q.B.  22  ; 
25  W.R.  112. 

(xxxix.)  p.  D.  &  A.  'Div.^Masier-dismissal.— The  Court  may  order  dismissed 
Master  to  deUver  up  ship's  certificate  of  registry  and  papers :  Semble,  the 
master  has  no  lien  on  them  in  case  of  wrongful  dismissal.  ^Tht  St.  Olaf, 
86  L.T.  428. 

(xL)  O.  P.  Div. —  'Master-dismissal.—  Master,  in  absence  of  express  stipulation 
in  contract  of  hiring,  is  entitled  to  reasonable  notice  of  dismissal. — Creen 
▼.  WrighU  86  L.T.  839. 

(xL*,)  O.  p.  Di7. — Mortgage— 'Registration. — Omission  to  register  a  mortgage  of 
a  ship  postpones  it  to  a  subsequent  re^stered  mortgage,  but  affords  no 
answer  to  first  mortgagee's  claim  to  freight  as  against  purchaser  of  cargo 
without  notice  :  it  is  good  as  against  equitable  assignment  of  freight  to  a 
third  person.— JS>i7A  v.  Burrows,  L.R.  1  C.P.D.  722 ;  L.J.  45  C.P.  876 ; 
86  L.T.  608  ;  26  W.R.  43. 

(xlii.)  C>  A. — Salvage. — Held  that  an  agreement  between  the  master  of  a  wrecked 
ship  and  the  captain  of  a  ship  in  service  of  Indian  Government,  whereby 
the  latter  was  to  receive  half  the  value  of  cargo  salved,  must  be  set  aside 
as  being  exorbitant,  and  because  the  captain  bad  no  right  to  impose  terms 
for  salvage  services. — The  Cargo  ex  Woosung,  25  W.R  1. 

(xliil.)  p.  D.  &  A.  Div. — Salvage. — Where,  an  agreement  for  salvage  and 
apportionment  of  salvage  money  having  been  made,  additional  services 
outside  the  agreement  are  rendered,  all  the  salvors,  even  if  not  actually 
engaged  in  the  further  operations,  are  entitled  to  share  in  reward. — The 
Cadiz  and  the  Boyne,  85  L.T.  602. 

(xUt.)  p.  D.  &  A.  Div. —  ^Vages — Waiver  of  Proceedings. — Where  the  pro- 
ceeds of  a  ship  sold  on  default  of  appearance  were  in  Court,  it  was 
ordered  that  all  preliminary  proceedings  in  a  cause  of  wages  should  be 
waived,  and  the  money  paid  out  of  Court. — The  JuUna,  35  L.T.  410. 

Solicitor  :— 

(iv.)  Ch.  Div.  M.  "EL*— Articled  Clerk— Service.— In  1801  W.  was  articled  to 
R. ;  in  18G3  his  articles  were  cancelled ;  in  18G5  he  re-entered  R.'s 
service  and  left  in  18G7,  his  articles  not  being  concelled ;  in  1S69  his 
articles  were  assigned  to  L.,  with  whom  he  remained  till  five  years  of 
■ervioe  were  completed. — Beld  that  there  was  an  implied  cancellation  of 
articles  in  1867,  within  6  &  7  Vict.  c.  73,  s.  13,  and  that  the  different 
periods  might  be  taken  as  one  period  of  service. — Ex  parts  Williamson, 
86  L.T.  G95. 

(▼.)  Ch.  Div.  M.  B,.— Articled  Ckrk—Q  &  7  Vict.  c.  73,  8.  8.— Service  under 
parol  contract,  after  expiration  of  five  years*  articles,  is  not  service  under 
contract  in  writing,  as  required  by  the  statute :  and  articles  cannot  bo 
extended  or  varied  by  parol.— £jr  parte  Adamsy  L.R.  4  Ch.D.  49 ;  L.J.  46 
Ch.  42  ;  35  L.T.  751 ;  25  W.R.  54. 
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(vi.)  Ch.  Div.  M.  B..— Invettment  of  clients'  money—Trust'^Ettoppel—W, 
entrusted  to  P.,  his  solicitor,  £7700,  which  he  arranged  with  P.'s  clerk 
should  he  invested  on  mortgage  of  leasehoMs  at  Camden  Town,  which 
investment  P.  subsequently  informed  him  by  letter  had  been  made,  **  as 
arranged  with  my  clerk ;  "  P.  having  tUed  insolvent,  it  was  found  that  no 
mortgage  in  favour  of  W.  exi.,ted,  but  that  P.  had  advanced  £100,000  in 
hiu  own  name  on  security  of  the  leaseholds :  Held  that  P.,  and  those 
claiming  under  him,  were  estopped  f-om  denying  that  the  £7700  was  part 
of  the  £100,000. --Middleton  v.  Pollock,  Ex  parU  WetheralL  L.R.  4 
Ch.D.  49  ;  L.J.  46  Ch.  39;  36  L.T.  608;  25  W.R.  94. 

(vii.)  C.  P.  Div. — Lien.^H,  employed  defendant,  a  solicitor,  to  take  proceed- 
ings regarding  certain  shares  and  deposited  the  certificates  as  security  for 
costs ;  he  afterwards  sold  the  shares  with  notice  of  the  lien  to  plaintiff 
who  retained  defendant  to  continue  proce^ings.  Held  that  defendant 
was  entitled  notwithstanding  acceptance  of  retainer  to  hold  cheqaes  re- 
ceived by  him  in  exchange  for  the  shares  as  security  for  H.'s  costs.-- 
Qeneral  Share  and  Trust  Co,  ▼.  Cliapman,  L.J.  46  Ch.  79. 

(viii-)  Ch.  Div.  M.  "R.—Retainer— Costs— Journey. ^k  solicitor  retained  on 
behalf  of  a  company  took  a  journey  to  Paris  without  special  instmcttons, 
for  the  purpose  of  compromising  a  suit  against  the  company.  Held 
that  he  could  not  claim  costs  and  expenses  of  the  journey. — Re  Snell  25 
W.R,  40. 

Tramway  :— 

(i.)  Q.  B.  "DlY— Superintendence  by  Road  Authority~^S  db  34  Vict.,  e.  78.— On 
the  construction  of  the  Tramways  Act,  1870,  ss.  26,  28,  and  having  regard 
to  the  mode  in  which  the  tramway  was  laid  down,  Held  that  plaintiflb,  the 
Koad  Authority,  were  not  entitled  to  claim  defendants'  cost  of  superin- 
tendence and  inspection  of  the  work.  ^Festry  of  St.  Luke's  v.  North  Me- 
tropolitan Tramways  Co.,  L.R.  1  Q.B.D  760:  36  L.T.  329. 

(ii.)  C.  A. — Winding-up  -Parliamentary  deposit, — An  Act  of  Parliament  in- 
eorporiting  a  Company  provided  that  the  deposit  should  in  the  discretion 
of  the  Court  •*  if  the  Company  is  insolvent  and  has  been  ordered  to  be 
wound  up,"  be  paid  to  the  receiver  or  liquidator.  Held,  reversing  decision 
of  V.C.M..  that  the  discretion  did  not  arise  on  the  winding-up  order,  nor 
until  calls  to  the  extent  of  the  whole  unpaid  capital  had  been  m&de.—Re 
Bradford  Tramway  Co.,  L.R.  4  Ch.  D.  18 ;  25  W.R.  88. 

Trustee  :— 

(iii.)  O.  A.— Breach  of  7V«*r.— Testator  devised  real  estate  to  one  of  his 
executors  and  trustees  for  life,  with  remainder  over :  the  devisee  com- 
mitted breachos  of  trust,  and  then  filed  petition  for  liquidation :  Held  that 
the  life  estate  being  legal  was  not  liable  as  against  the  trustee  in  liquida- 
tion, to  make  good  the  losses  caused  by  the  breaches  of  trust For  ▼ 

Buckley,  L.K.  3  Ch.  D.  608 ;  26  W.R.  170.  *  '    ' 

(iv.)  Ch.  Div.  V.  C.  ISL.— Trustee  Act,  1850.— The  Court  wiU  appoint  trustee! 
of  a  will  indicating  intention  to  create  a  trust,  though  no  trustees  have 
been  appointed  by  the  testator. — In  re  GilletVs  Trusts,  25  W.R.  25. 

(v.)  Ch.  Div.  V.  C.  HL.— Trustee  Act,  1850,  ss.  2,  lO.^—MortqMge.-^ixQ  of  three 
joint  mortgagees  (trustees)  having  gone  abroad,  the  mortgage  was  trans- 
ferred by  deed:  afterwards  a  new  trustee  was  appointed  in  his  place: 
Held  that  the  former  trustee  not  having  conveyed  his  outstanding  legal 
estate,  the  Court  had  jurisdiction  under  the  Trustee  Acts  to  vest  the  same 
in  the  transferee. — Re.  Wmlker's  Mortgage  Trusts,  L.R.  3  Ch.  D.  209. 

(vi.)  C.  A.—2rustee  Act,  1850 — Vesting  Order. — Where  new  trustees  had  been 
appointed  in  the  place  of  a  sole  trustee  who  died  intestate,  and  had  no 
legal  personal  representatives :  Held  (reversing  decision  of  M.R.)  that  the 
Court  had  power  under  s.  34  to  make  an  order  effectually  vesting  the 
leaseholds  in  the  new  trustees.— i^f  Dtl(;'eish"s  Trusts,  2J  W.R.  122. 
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Vendor  and  Purchaser  :— 
(iv.)  Ch.  Uiv.  V.  C  M. — Covenant  running  with  Vie  land.^k  'purchaser  of 
land  whereon  was  a  well,  covenanted  to  erect  a  pamp  and  supply  water  to 
all  houses  on  Yendor*s  adjoining  land:  Held  that  the  covenant  ran  with 
the  land,  hat  that  independently  of  that  it  was  binding  on  a  sub-parchaeer 
with  notice,  also  that  erection  of  the  pnmp  would  be  enforced  by  injunc- 
tion.—Coofc*  V.  Chilcott,  L.II.  3  Ch.  D.  694. 

(v.)  Ch.  Div.  V.  C.  "B,— Specific  performance— Compensation, — A.  agreed  to 
sell  property  settled  as  he  and  his  wife  should  jointly  appoint,  and  in 
default  of  appointment  in  trust  for  wife  for  life,  with  remainder  for  A. 
in  fee  ;  the  purchase  money  having  been  invested  in  consols  in  names  of 
the  trustees  of  the  settlement,  A.  died  suddenly  before  completion  and 
bis  widow  refused  to  convey  her  life  interest.  Held  that  plaintifT  was 
entitled  to  conveyance  of  the  property  subject  to  widow's  life  interest 
and  a  lien  on  the  the  consols  for  compensation  in  respect  of  such  life  in- 
terest.—i?ar*er  V.  Cox,  L.J.  i.6  Ch.  62  ;  85  L.T.  662,  6S5 ;  25  W.R.  188. 

(vi.)  Ch.  Div*  V.  C-  B. — Specific  performance— Conditions  of  Sale. — A  condition 
that  property  would  be  conveyed,  subject  to  rights  of  way,  &c.,  entitles 
vendors  to  have  the  reservation  set  out  on  the  face  of  the  conveyance.— 
Oale  V.  Squier,  25  W.R.  226. 

(vii.)  C.  A* — Statute  of  Frauds. — The  N.  Oommissionen  agreed  to  sell  land  to 
D. ;  the  contract  did  not  refer  to  any  plan,  but  the  agents  who  signed  it 
for  the  parties  also  signed  a  memorandum  on  a  plan  stating  that  the  land 
sold  was  therein  coloured  red.  Held  that  the  plan  was  incorporated  in 
and  controlled  the  contract. — Nene  Valley  Drainage  Commrs,  v.  DunkUy, 
L.R.  4  Ch.  D.  1. 

Victoria,  Law  of  :— 
(i.)  p.  Q,— Transfer  of  Land — Registration. — A  copy  of  a  writ  of  fi.  fa.  was 
served  under  the  Transfer  of  Lands  Act,  and  transfers  to  B.  of  lands 
thereby  affected  were  within  8  months  presented  for  registration  ;  at  the 
expiration  of  the  8  months  no  transfer  upon  a  sale  under  the  writ  having 
been  left  for  entry,  the  registrar  registered  the  transfer  to  B.  ;  P.  after- 
wards lodged  for  registration  a  transfer  to  himself  under  an  alias  writ  of 
d.  fa.  a  copy  of  which  had  been  served  before  the  expiration  of  3  months 
of  the  original  writ.  Held  that  the  registrar  rightly  refused  to  register 
P.'s  transfer  and  completed  B.'b  title. — Registrar  of  lilies  v.  Paterson,  85 
D.T.  642. 

Voluntary  Gifts :— - 
(i.)  Ch.  Div.  V*  C-  B. — Defendant  claimed  certain  bonds  alleged  to  have  been 
given  her  by  B.  in  his  lifetime,  and  which  were  found  in  B.'s  safe  at  his 
death :  Held  that  on  the  evidence  of  defendant  and  her  sister,  the 
delivery  was  proved  and  the  custody  of  the  bonds  explained,  and  that  the 
gift  was  good.  Defendant  also  claimed  a  house,  for  the  lease  of  wbich 
proposals  had  been  made  and  accepted ;  on  the  envelope  of  acceptance 
testator  had  written  that  the  lease  was  to  be  made  out  in  defendant's 
name  :  Held  that  there  was  no  sufficient  declaration  of  trust,  and  that 
the  claim  must  be  diBoXlowed.— Bottle  t.  Knocker,  85  L.T.  545  ;  25  W.R. 
209. 
ii.)  C.  A* — Detinue. — R.  delivered  without  assignment  a  policy  on  his  life  to  his 
mother:  Held  that  his  administratrix  could  not  maintain  action  for 
detinue  for  the  posBession  of  the  policy,  although  the  gift  did  not  entitle 
the  mother  to  claim  the  policy  moneys. — Rumnien  v.  Hare,  L.R.  1  Ex.D, 
169 ;  L. J.  46  Ex.  30  :  24  L.T.  407  ;  24  W.R.  385. 

Water  :— 

(iv  )  C.  A. — Overflow — Act  of  Ood-^Vis  Hajor. — Extraordinary  rainfall  caused 

water  stored  in  artificial  pools   on  defendant's  land  to  swell  and  carry 

away  embankments,  thereby  injuring  plaintiff's  property ;   there  was  no 

negligence  in  construction  or  maintenance  of  embankments.      Held  that 
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nunfftll  amonnUd  to  vi$  majors  and  that  defendant  was   not  liable  in 
damages.— A'ic/wi«  T.  Manland,  L.R.  2  Ex.D.  1 ;  25  W.R.  725. 

(▼.)  H.  L. —  Thamii  Conservancy  Aet^  1857,  RiparUn  proprietor, — Held  that  the 
exclasiTe  accesR  of  plaintiff  to  particular  land  on  the  bank  «f  a  riyer  was 
a  private  right  within  g.  179  of  20  and  21  Vict.,  e.  cxlvil ,  and  that  the 
Conserrators  oonld  be  restrained  bj  injonotion  from  granting  a  license  to 
vonstract  an  embankment  obstmoting  saeh  acoMs. — Lyon  ▼.  Fithmongert' 
Co.,  L.R.  1  App.  662 ;  86  L.T.  669 ;  25  W.R.  166. 

Will:- 
(xli.)  Ch.  Div.  V.  C  H*—^nnuiey.— Testator  bequeathed  £20,000  to  be  laid 
oat  in  porohase  of  annnitj  for  benefit  of  A.,  and  if  he  shoold  alien,  then 
the  same  should  fall  into  the  residne  :  Held  that  the  restraint  on  antici- 
pation was  Toid.—lf unt-Fur&er  y.  FouUton,  L.R.  8  Oh.D.  285 ;  24  W.R. 
756. 

(xlii.)  Ch.  Div.  V.  O.  M. — Annuity. — Testator  directed  executors  to  purchase 
annuity  of  £100  for  benefit  of  M.,  and  if  she  should  alien,  then  annuitj 
to  fall  into  residue :  Held  that  the  restraint  on  anticipation  was  Talid,  and 
that  M.  could  not  claim  the  yalue  of  the  annuity  in  bulk. -Hatton  y.lfay, 
L.R  3  Oh.D.  148 ;  24  W.R.  754. 

(xliii.)  Ch.  Div.  V.  C  "B*^ Annuity — Forfeiture. — A  testator  bequeathed  an 
annuitj  and  certain  gifts  for  life,  or  until  he  should  encumber  or  assign : 
Held  that  on  the  issue  of  a  writ  of  sequestration  against  plaintiff  the  for- 
feiture clause  came  into  operation  and  determined  interest  of  plaintiff^ 
who  was  ordered  to  pay  costs  of  special  case  stated  in  a  suit  instituted  by 
him  against  the  trustees.— Dzxon  y.  Rowe,  25  L.T.  549. 

(xliy.)  Ch.  Div.  V.  C-  M. — Annuity — Remotenest. — Testator  gaye  to  A.  an 
annuitj  for  her  Ufe,  and  after  her  death  to  her  children  equally  during 
their  liyes,  and  after  decease  of  the  surviyor  of  them  to  go  to  his  own 
nephew  and  nieces  equally ;  A.  died  without  issue :  Held  that  the  nephew 
aud  nieces  took  the  capital  produoini;  the  annuity  absolutely  as  tenants 
in  common.— Evans  y.  WMlker,  L.R.  3  Ch.D.  211 ;  25  W.R.  7. 

(xly.)  Ch.  Div.  V.  C-  H.-—CA0rUabU  Request —Mortmain  Act  (9  Geo.  II.,  c.  36) 
s.  3. — Debentures  issued  by  Aberystwith  Improvement  Commissioners  on 
works,  rents,  and  rates  under  private  Act  authorising  acquisition  of  land 
for  construction  of  waterworks :  Held  an  interest  within  Mortmain  Act. — 
Chandler  v.  Hotcell,  L-J-  46  Ch.  25  ;  35  L.T.  692  ;  25  W.R. 

(xlvi.)  Ch.  Div.  V.  C  M.—  Charitable  Request— 9  Geo.  II.,  e.  86.— A  bequeat 
to  charities  of  debentures  of  a  water-works  company  in  the  form  provided 
by  Companias  Clauses  Act,  1845,  Sched.  C.  is  not  void  under  the  Statute 
of  UoTim^m.^Holdsworlk  v.  Davenport,  L.J.  46  Ch.  20;  35  L.T.  319; 
25  W.R.  20. 

(xlvii.)  C.  A'— Construction— Charitable  Request.— TezisAMt  directed  that  his 
residue  should  be  given  by  his  executors  to  such  charitable  institutions  as 
he  should  by  any  future  codicil  ^ve  the  same,  and,  in  default  of  any  sach 
gift,  then  to  be  diBtributed  by  bis  executors  at  their  discretion  ;  he  made 
no  subsequent  codicil :  Ueld  that  a  trust  in  favour  of  charitable  institu- 
tions to  hi  selected  by  the  executors  was  created. — Poeock  y.  Attomsjf- 
General,  L.R.  3  Ch.  D.  342;  36  L.T.  576. 

(xlviii.)  Ch.  Div.  M.  B. — Construction  ^Charge  of  Debts  aud  Legacies-' 
Mortgage — Legal  Estate.— A.  mortgagee  trustee  devised  and  bequeathed 
residuary  estate  to  his  wife,  and  her  heirs,  executors,  and  administrators 
upon  trust  to  sell,  and  ont  of  proceeds  to  pay  debts  and  legacies,  and 
apply  rcftidue  as  directed :  there  was  no  devise  of  trust  or  mortgaged 
estates :  Held  that  the  legal  estate  in  the  mortgaged  property  did  nti 
pass.- iE<f  Smith's  Estate,  L.R.  4  Ch.  D.  70. 

(xlix.)  Q.  B.  Div.— CoTistruction— Contingent  Remainder.^Yfhwe  an  estate  in 
remainder  is  limited  in  oantingeocT  on  Ih)  happening  of  certain  erents  on 
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i?liicb  (the  preceding  estates  having  determined)  if:  will  fall  iuto  poesesRioDf 
it  is  not  a  contin^rent,  but  a  TeBted  remainder  dependcLt  on  those  events. 
—Leadbeater  v.  Cross,  L.R.  2  Q.B.D.  18;   LJ.  46  Q.B.  31 ;  25  W.R.  \)G. 

(\)  C' A. — CoTistructiin — Contingent  Remainder. — Devise  to  nse  of  A.  and  R  » 
their  execntors,  administratorB,  and  aeFigns  for  120  yearn,  if  S.  C,  wifn 
of  J.  C,  should  BO  long  lire,  and  snbject  thereto  to  the  nse  of  J  0.  fnr 
life,  with  remainder  to  use  of  all  the  children  of  J.  C.  and  S.  C.  w}io 
should  be  living  at  the  death  of  the  Burviyor  in  fee  as  tenautH  i'l 
common;  J.  G.  died  in  the  life-time  of  S.  C. :  Held  that  the  cont^n{?Giit 
remainder  to  the  children  failed  for  want  of  an  estate  of  freeh^^l  i  \n 
Bupport  ihQmr-Cunlijfe  t.  Branckner,  L.R  3  Ch.D.  393  ;  35  L.T.  6T'■^ 

pi.)  C.  A..— Construction — Counsels  opinion— Mistake  in  laio. — An  exficul^^r 
took  counsers  advice  as  to  construction  of  a  will :  a  dissatisfied  l^gktt<i» 
also  took  opinion  of  connsel,  which  agreed  with  the  former :  the  eiticut^ir 
having  distributed  the  property  accordingly,  the  legatee,  two  years  af  tur- 
wards,  claimed  repayment  on  the  grouLd  that  the  will  was  wrongly  cutt- 
strued  :  Held  that  the  suit  could  not  be  maintained. — Rogers  v.  Inghtinu 
L.R.  8  Ch.D.  Sol  ;  36  L.T.  677. 

(lii.)  Ch.  Div.  V.  C-  TilL'— Construction—**  Die  without  issue." — Beqaest  to  A. 
for  life,  with  remainder  to  her  children  living  at  her  decease,  and  if  gbe 
should  "  die  without  issue,"  as  she  should  appoint :  A.  had  one  child,  who 
died  in  her  life-time,  leaving  5  children:  Held  that  an  appointment  oF 
the  fund  by  A  among  the  grand-ehildren  was  good. — Re  Merceron*s  Trastii, 
35  L.T.  701. 

(liii.)  C.  J.  "B'— Construction— Falsa  Demonstration — Testator  bequt^fttbod 
£2,600  part  of  debt  owing  to  him  by  K.  &  J.  to  his  daughter,  wife  of  B., 
and  £1000  remainder  of  said  debt  to  his  wife  for  life  with  remainder  ovirr, 
and  ali  debts  owing  to  him  by  B.  to  B.  absolutely,  and  directed  bis 
trustees  to  release  B.  therefrom  ;  at  date  of  will  B.  owed  to  testator 
separately  £50,  also  £2600  upon  joint  and  several  promissory  notes  of 
Belf  and  partner,  K.  <fe  J.  only  owed  £1000.  B.  and  partner  continued  lo 
pay  interest  on  the  £2600  till  they  went  into  liquidation.  Held  that  B. 
and  partner  were  efftctually  released  by  the  will  as  against  the  gift  to  B.  t* 
wife,  and  that  payment  of  the  interest  did  not  revivo  the  debt. — Ex  parte 
Close,  Re  Bennett  and  Glave,  L.J.  46  Bpcy.  3. 

Piv.)  Ch.  Div.  V.  C  "H.-— Construction — **  Foreign  Bonds.'* — Bequeit  of 
••  the  foreign  bonds  amounting  to  about  £8,000  "  purchased  by  testaLrii, 
Held  not  to  pass  Colonial  bonds  forming'part  of  the  amount.— JETuU  v.  UtU, 
L.R.  4  Ch.  D.  97  ;  25  W.R.  223. 

(It.)  Ch.  Div.  M.  R. — Construction — Oift  to  Class. — Devise  to  children  of  A 
who  should  be  living  at  testator's  decease,  or  have  died  in  his  lifetime 
leaving  issue  living  at  bis  death  as  tenants  in  common.  Held  that  Biirviv* 
ing  children  took  the  whole  to  exclusion  of  issue  of  child  who  died  in 
testator's  lifetime,  and  alio  of  the  heir  at  law. — Coleman  j.  Jarcom^  LJ. 
46  Ch.  83;  35  L.T.  614;  26  W.R.  137. 

(Ivi.)  Ch.  Div.  M.  "R.— Construction— Gift  to  Class— Mistake — Evidenci^. — 
Where  a  testator  in  a  bequest  to  a  class  describes  the  class  as  coneiBtin^^ 
of  a  number  differing  from  the  number  existing  at  the  date  of  thfj  -will, 
the  presumption  that  he  intended  lo  benefit  the  whole  class  is  lialJu  to 
be  rebutted  by  evidence.— ^'f-jr man  v.  Piercey,  L.R.  4  Oh.  D.  41 ;  L.J,  40 
Ch.  36  ;  86  L.T.  461 ;  25  W.R.  37. 

(Ivii.)  Ch.  Div.  M.  "R.— Construction— Gift  to  Fxecufors.—Tesi&iriT  gave  £100 
to  *' executors  or  executrix"  of  C,  who  left  two  executors  and  au 
executrix,  who  all  predeceased  testatrix:  Held  a  gift  to  C.'b  pereoual 
representatives  as  part  of  his  estate  :  a  share  in  the  residue  having  lapRii^, 
Held  thski  costs  of  an  administration  suit  were  payable  out  of  the  gc^Eii^raj 
residue,  not  primarily  out  of  the  lapsed  share. — Trehewy  r.  Ht^^ar^ 
L.H.  4  Ch.  D.  63. 
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(iTiii.)  Ch.  Div.  V.  C  "B^.—C^nitruetion—megiiimaU  chiUr em.— ^here  ih€ 
H.L.  had  decided  ob  the  ooQBtractioQ  of  a  will,  that  two  iUeRitimat^ 
children  of  testator's  daughter  horn  at  the  date  of  the  will  were  sofficiently 
deeigDated  and  took  under  the  will :  ffe/d  that  a  child  then  en  ventr*  ta 
vierg  also  took,  but  not  a  child  begotten  and  bom  after  testator's  death. — 
Cfok  ▼.  Bill,  L.R.  3  Ch.  D.  773 ;  24  W.R.  876. 

(lix.)  Ch.  Div.  V.  C.  VL.—Comiriiction'-'"'  Legal  or  next  of  /rin."— Testator 
bequeathed  personalty  to  his  children,  the  share  of  his  daughters  to  be 
'*  vested  in  the  Bank  in  their  own  name,  and  the  intereFt  for  life  to  be 
received  by  them,"..."  [but  to  descend  to  their  legal  or  next  of  kin." 
Uild  that  daughters  took  life  interest,  and  that  subject  thereto  the  next 
of  kin,  without  regard  to  the  Statutes  of  Distribution,  were  entitled. — 
Harris  v.  Newton,  25  W.R.  228. 

(Ix.)  Ch.  Div.  V.  C  B—Construetiot'-fAabiUfyfor  Ca//i.— Testator  authorised 
his  trustees  to  invest  in  shares  of  any  company  in  Great  Britain,  and  ha 
also  declared  that  **  the  calls,  if  any,  which  at  or  after  my  decease  may  b« 
or  become  due  in  respeet  of  any  shares  for  the  time  being  constituting  part 
of  my  residuary  personal  estate,"  should  be  paid  out  of  income :  Held 
that  instalments  due  on  certain  railway  shares  and  calls  payable  in  respect 
of  other  shares  belonging  to  the  testator  at  his  death,  were  payable  out  of 
income,  but  not  calls  in  respect  of  shares  allotted  to  and  accepted  by  th« 
trustees  after  his  death. — Bevan  y.  Waterhonse,  L.R.  3  Ch.  D.  752. 

(Ixi.)  Ch.  Div.  V".  C.  M. — Construction— Life  intercut, — Testator  bequeathed 
residue  in  trust  for  his  children,  and  directed  that  the  trustees  should  pay 
the  income  of  each  daughter's  sliare  to  her  for  life,  with  remainder  in 
trust  for  her  children :  held  that  the  children  of  a  daughter  who  pre- 
deceased testator  were  entitled  to  their  mother's  share. —  Unsworth  v. 
Speaktnan,  35  L.T.  731 ;  25  W.R.  225. 

^xii.)  Ch.  Div.  V.  C  HL,^ Conttruc lion— Maintenance, —'TwUXor  directed  his 
trustees  to  raise  yearly  sums  for  the  maintenance  of  his  sons  daring 
infancy,  and  of  his  daughters  dariog  infancy,  or  till  marriage  ;  and  gave 
to  each  of  his  children  legacies  on  attaining  majority,  or  on  marriaga, 
respectively:  Held  that  the  legacies  did  not  carry  interest  until  the 
legatees  attained  majority,  or  married,  respectifely.— 5^  George' $  EttaU, 
25  W.R.  182. 

(Ixiii.)  Ch.  Div.  V.  0.  "H.- ^Construction — "  Other  daughters  surviving.*^—  Gift 
in  trust  for  such  of  testator's  daughters  as  should  be  living  at  his  death, 
income  of  each  daughter's  share  to  be  paid  to  her  during  her  life,  with 
remainder  to  her  children,  and,  in  default  of  issue,  to  testator's  *'  other 
daughters  or  other  daughter  surviving."  Held  that  the  period  of 
survivorship  must  be  death  of  testator. — Beckwith  v.  Beckwith,  25  W.R.  6. 

(Ixiv.)  Ch.  Div.  M.  R. — Construction — Power. — Bequest  to  A.  for  life  and 
after  her  death  to  and  amongst  testator's  other  children  or  their  issue 
*'  in  such  parts,  shares,  and  proportions,  manner  and  form  "  as  A  should 
appoint :  Held  that  the  power  of  appointment  was  exolosiTe.-^iltf  Veale's 
Trusts,  L.R.  4  Ch.D.  61 ;  85  L.T.  612  ;  25  W.R.  122. 

(Ixv.)  Ch.  Div.  V.  C.  H. — Comttuction — Precatory  Trust. — Bequest  to  wife 
'*  and  for  my  dear  wife  to  do  justice  to  those  relations  on  my  side  such 
as  she  think  worthy  of  remuneration,  bat  under  no  restriction  to  any 
stated  property,  but  quite  at  liberty  to  give  and  distribnte  what  and  to 
who  ray  dear  wife  may  please."  Held  not  tO  create  a  precatory  trust. 
—Re  Bond,  25  W.R.  95. 

(Ixvi.)  C.  A- — Construction  ^Shifting  clause, — Held,  on  the  constmotion  of  a 
shifting  clause  (reversins^  decision  of  M.R.),  that  a  younger  son  could  not 
become  the  '*  eldest  son"  after  his  father's  death,  and  liiat  consequently 
the  shifting  elanse  never  took  effect. — Harvey  Bathurst  v.  Stanleyt 
36  L.T.  709. 


Digitized  by 


Google 


QUARTERLY   DIGEST.  8 1 

Qjmi,)  Ch.  Div  M.  ^.— Heirlooms. -^The  Court  has  no  jvrisdietion  when  the 
testator's  debts  have  been  paid  to  order  the  sale  of  heirlooms  settled  in 
strict  settlement.— I>'i;yncourt  y.  Gregory,  L.R.  8  Ch.D.  635  ;  45  Ch.  741 ; 
26W.R.6. 

(Ixiiii.)  Ch.  Div.  V.  C-  TL^^Leaseholdi— 17  &  18  Vict  c.  118.— Locke  King's 
Act  does  not  apply  to  leaseholds.— In  re  Wormsley,  25  W.B.  141. 

Q^ojl)  Ch.  Div.  V.  C  TL'^-Maintenanee^Tnutee  ^ct.— Money  payable  under 
a  will  to  two  infants  at  21,  with  trusts  for  maintenance,  &c.,  was  inyested 
in  stock  in  joint  names  of  the  executors  and  infants ;  the  executors  died : 
Held  that  the  infants  were  trustees  of  their  respectiTO  shares  within  the 
Trustee  Acts,  1850  and  1852.— Gardner  t.  (7oi(;l««,  L.R.  3  Ch.  804 ;  24 
W.B.  843. 

(Ixx.)  Ch.  Div.  V.  C  M.'—Married  Womarir— Separate  Property. -^"Bj  mar- 
riage settlement  personalty  was  settled  in  default  of  issue  upon  trust  if 
the  wife  should  surrive  her  husband  for  her  separate  use  absolutely,  but 
if  she  should  not  surriye  her  husband,  for  such  of  her  relations  as  she 
should  by  will  appoint :  she  made  a  will  in  exercise  of  the  power  during 
coverture,  and  suryived  her  husband  without  issue :  Held  that  the  will 
effectually  disposed  of  the  property.— ^w^  v.  Wall,  L.B.  3  Ch.D.  194 ; 
L.J.  46  Ch.  773 ;  25  W.B.  93. 

(Ixxi.)  Ch.  Div.  V.  O.  B. — Power  of  Appointment — Residuary  Gift. — A 
fund  was  settled  on  children  of  A.  as  he  should  appoint,  and  in  default  of 
appointment  equally  ;  A.  appointed  the  fund  to  trustees,  as  to  £1200  to 
his  child  B.  for  life,  and  after  his  death  to  his  children,  and  in  default  of 
children,  then  that  the  £1200  should  **  form  part  of  the  residue  of  the 
trust  estate  "  :  the  trusts  of  the  residue  were  for  daughters  of  A.  for  life, 
with  powers  of  testamentary  appointment :  Held  that  the  gift  to  the 
children  of  B.  being  admittedly  excessiye,  the  £1200  was  after  death  of  B. 
effectually  appointed  by  the  residuary  gift. — Be  Meredith's  TrustSj  L.B.  8 
Ch  D.  767 ;  25  W.B.  107. 
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|ltpf0rts,  mitr  Mjetklg  ^p0rter,. 
For  February,  March,  and  April,*  1877. 

By  L.  G.  Gordon  Robbins,  Barrister-at-Law. 


AdminiBtration  :— 

(xiT.)  C.  A. — Old  Suit — Fund  in  Cowrt — Distribution. — ^Wher©  monej  had 
been  paid  into  Conrt  in  an  old  administration  Bait :  Held  (affirming  deci- 
sion of  y.  C.  M.)  that  two  creditors  who  alone  came  forwa^  in  answer  to 
advertisements  were  entitled  to  a  rateable  proportion  out  of  the  fnnd. — 
Ashley  V.  Ashley,  86  L.T.  200;  26  W.R.  866. 

(xv.)  C.  A.  —  Pa/rtnership  —  Overdrawing  —  Proof  hy  Trustee  in  Banhruptey 
against  8epa/rate  Estate. — Decision  of  M.  B.,  see  Administration  {vi.), 
p.  1,  affirmed.— Lacey  ▼.  Hill,  L.B.  4  Ch.  D.  687. 

(xvi.)  P.  D.  A.  Div.  —  Special  Circwnstances.  —  Intestate  was  clerk  to  a 
b(nt)ngh  treasurer  who  had  embezzled  moneys  of  the  corporation,  and  it 
was  suggested  that  money  was  also  dne  from  deceased  to  the  corpora- 
tion :  Held  that  there  were  no  "  special  circumstances "  witin  20  &  21 
Tict.,  0.  77,  s.  78|  to  justify  the  Court  in  refusing  administration  to  the 
widow.— TTelZ*  v.  Brook,  25  W.E.  468. 

Agreements  and  Contracts :—   * 

(xix.)  C.  A. — Fraud. — Blenkam  was  convicted  of  obtaining  g^ods  under  false 
pretences  from  plaintiffs  by  means  of  orders  signed  so  as  to  look  like 
**  Blenkiron  &  Co.,"  a  well-known  and  long.established  firm :  the  de- 
fendants had  bond  fide  purchased  the  goods  from  Blenkam,  and  resold 
them:  Held  (reversing  decision  of  Q.  B.  Div.)  that  the  property  in 
the  g^ods  never  passed  from  plaintiffs,  and  that  they  were  entitled  to 
recover.— IrtncUoy  v.  Cwndy,  L.B.  2  Q.B.D.  96;  46  L.J.  Q.B.  283;  26 
W.R.  417. 

(xx.)  C.  A. — Mercantile  Contract. — Contract  for  sale  of  goods  to  be  shipped 
in  "  March  ^f^  April " :   the  goods  were   shipped   in   February :    Held 

•  Cases  reported  only  in  the  Law  Times  Reports  and  WeeJcly  Reporter  for 
Saturday,  2Sih  April,  are  unavoidably  postponed  till  the  August  Digest. 
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revening  decision  of  Q.B.  Div.)  that  defoDdants  were  not  entitled  to 
refuse  to  aooept  the  goods.— SAand  y.  Boxoes,  L.B.  2  Q.B.D.  112;  46  LJ. 
Q.B.  201 ;  36  L.T.  161 ;  26  W.R.  291. 

(xzi.)  C.  A. — Mercantile  Contract. — Contract  for  sale  of  goods  to  be  shipped  ^'by 
steamer  or  steamers  "  in  February :  two  shipments  were  made,  of  which 
the  first  only  was  within  the  fixed  time :  Held  that  the  oootrad  was 
divisible,  and  that  consignee  was  bound  to  accept  the  first  shipment. — 
Bra/ndt  v,  Lawrence,  L.B.  1  Q.B.D.  344  ;  46  L.J.  Q.B.  237;  24  W.R.  749. 

(xxii.)  C.  A. — Sale  of  Specific  Goods — Nonperformance — Act  of  God. — Defendant 
contracted  to  sell  to  plaintiff  200  tons  of  potatoes  from  a  land  belonging 
to  defendant  at  W. :  owing  to  a  blight  this  land  only  yielded  80  tons, 
which  defendant  delivered:  Held  that  the  contract  was  for  sale  of  a 
specific  crop,  and  that  defendant,  having  been  prevented  by  an  act  of 
God,  was  excused  from  performance. — HoweU  v.  Coupland,  L.B.  1  Q.BJ). 
258 ;  46  L. J.  Q.B.  147 ;  33  L.T.  882 ;  24  W.R.  470. 

(xxiii.)  Q.  B.  Div.— Stotute  of  Frauds— Minutes  of  Company. — ^The  entry  of 
terms  of  an  agreement  on  minutes  signed  by  the  chairman  is  a  sufficient 
memorandum  to  satisfy  s.  4  of  Statute  of  Frauds. — Jones  v.  Victoria 
Gramng  Dock  Co,,  46  L.J.  Q.B.  219 ;  36  L.T.  144 ;  26  W.R.  348. 

(xxiv.)  C.  P.  Div.— Wager— S  ^  9  Vict.,  c.  109,  s.  18.— Plaintiff,  a  "tipster," 
gave  to  defendant  the  name  of  a  horse  as  the  probable  winner  of  a  race, 
on  the  agreement  that  if  the  horse  should  win,  the  plaintiff  was  to  receive 
£60  out  of  defendant's  winnings,  but  if  the  horse  lost,  the  plaintiff 
should  pay  to  defendant  £2 :  the  horse  having  won  :  Held  that  plaintiff 
could  not  recover. — Higginson  v.  Simpson,  L.R.  2  C.F.D.  76;  46  LJ. 
C  J.  192 ;  36  L.T.  17 ;  25  W.R.  303. 

(xxv.)  £x.  Div. — Warranty. — A  contract  for  the  sale  and  purchase  of  a 
locomotive  engine  was  embodied  in  a  series  of  letters,  in  one  of  which 
vendor  made  certain  representations  as  to  the  material  of  the  boiler 
tubes:  the  eng^e  was  subsequently  inspected  by  plaintiff's  engineer, 
who  found  the  tubes  to  be  of  inferior  metal :  HeU,  on  construction  of 
the  letters  and  the  facts  of  Uie  case,  that  defendant  had  given  an  express 
warranty,  which  was  not  affected  by  the  inspection. — Covody  v.  Thomas, 
36  L.T.  22. 

Banker  :— 

(vi.)  C.  A. — Cheque. — Indorsement  as  Agent  within  16  ^  17  Vict,  c.  69 
s.  19.—  Judgment  of  C.P.  Div.,  see  Banker  (ii.),  p.  3,  affirmed. — ChaHes 
V.  Blackwell,  36  L.T.  196 ;  26  W.R.  472. 

(vii.)  Q.  B.  Div. — Scrip—  Custom. — Scrip  certificates  of  banking  companies 
partly  paid-up,  but  not  containing  the  name  of  the  person  to  be  registered 
as  shareholder,  are  negodable  instruments  by  the  custom  of  the  monetary 
world,  and  pass  by  delivery. — Rwnball  v.  Metropolitan  Bank,  36  L.T.  240 ; 
26  W.R.  366. 

Bankruptcy  :— 

{Ixxv.)  C.  A. — Act  of  Bankruptcy — Bill  of  Sale — Composition  of  Felowy. — 
Decision  of  C.  J.  B.,  see  Bankruptcy  (i.),p.  4,  over-ruled. — E»  parte  Cod- 
decoU,  Re  Maplehack,  L.R.  4  Ch.  D.  160. 

(Ixxvi.)  C.  J.  B. — Act  of  Banh-uptcy — Bill  of  Sale — Fradulent  pr^erence — 
Contempt — A.  and  his  wife,  after  act  of  bankruptcy  by  A.,  gave  a  bill  of 
sale  on  their  whole  property  to  secure  a  debt  of  Mrs.  A.'s  former  husband, 
whose  executrix  she  was,  and  whose  business  she  carried  on  herself  till 
her  second  marriage,  and  thereafter  in  conjunction  with  A. ;  grantee  of 
bill  of  sale  and  trustee  in  bankruptcy  entered  into  concurrent  possession ; 
before  the  question  of  validity  of  bill  of  sale  was  decided,  grantee  for- 
cibly removed  part  of  property :  Held  that  the  bill  of  sale  was  void,  that 
the  removal  was  unlawful,  and  that  the  property  must  be  restored  to  the 
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trustee  in  bankraptoy,  and  ooets  of  motion  to  compel  restoration  paid 
hj  the  grantee.— In  re  Fells,  Em  paHe  Andrews,  L.B.  4  Ch.  O.  609 ;  46 
L.J.  Bpcy.  28  ;  36  L.T.  38 ;  25  W.B.  382. 

(Izzyii.)  C.  B. — Act  of  [Bankruptcy — Bill  of  Sale — RegistraMon, — Debtor  gave 
bill  of  sale  on  all  his  property  to  sectire  past  debt  and  further  advances, 
stipnlating  that  snch  bill  should  not  be  registered,  but  that  he  woold,  if 
called  on,  give  a  fresh  bill  which  might  be  registered :  the  debtor  having 
subsequently  filed  liquidation  petition :  Held  that  the  agreement  was  valid, 
and  that  the  giving  of  a  fresh  bill  of  sale  in  pursuance  thereof  was  not  an 
act  of  bankruptcy. — In  re  Jaehson,  Ewpcvrte  Ha2l,  L.B.4  Gh.  D.  682;  46 
L.J.  Bpcy.  39 ;  35  L.T.  947 ;  25  W.B.  382. 

(Ixxviii.)  C.  A. — Adjitdication, — The  hearing  of  a  petition  for  adjudication  was 
adjourned  after  proof  of  act  of  bankruptcy,  to  enable  debtor  to  make 
arrangements  for  payment  of  his  creditors :  at  the  adjourned  hearing 
debtor  tendered  to  petitioning  creditor  the  amount  of  such  creditor's 
claim  aud  coste  which  was  refused :  Held  that  the  Registrar  rightly  made 
order  for  adjudication. — Ex  parte  Brigstocke,  In  re  Brigstoeke,  L.B.  2 
Ch.  D.  348 ;  35  L.T.  831 ;  25  W.B.  262. 

(Ixxix.)  C.  A. — Bill  of  Exchange — Notice  of  Dishonour. — On  bankruptcy  of 
drawer  of  a  bill  of  exchange  which  was  dishonoured,  holders  knowing  of 
the  bankruptoy  but  not  of  the  appointment  of  a  trustee,  gave  notice  to 
the  bankrupt  at  a  former  address  which  was  alone  known  to  them :  Held 
that  the  notice  was  sufficient. — In  re  Bellman,  Ex  parte  Baker,  25  W.B. 
454. 

(Ixxx.)  C.  A. — Composition — Action  &y  Creditor — Injunction, — ^The  Court  will 
not  restrain  an  action  by  creditor  against  compounding  debtor  xmless 
vexatious  or  unfounded. — Be  Lopes,  Ex  parte  Lopes,  36  L.T.  275 ;  25 
W.B.  419. 

(IzxzL)  C.  P.  DiY,— Composition — Debtor* s  Statement. — Where  a  creditor  is 
an  assenting  party  to  a  composition  the  debtor  is  released  from  all  debte 
owing  to  such  creditor,  though  not  included  in  debtor's  statement. — 
Wilson  ^  Brown  ▼.  Breslauer,  36  L.T.  18. 

(Ixxzii.)  C.  P.  Div. — Composition — Debtor^ s  StatemerU. — F.  drew  bills  accepted 
by  W.  for  £8,000,  indorsed  to  the  N.  Bank,  the  bills  being  secured  by 
mortg^age  of  a  ship :  W.  haviog  filed  petition  for  liquidation  or  com. 
position  by  his  statement  stated  F.  to  be  a  secured  creditor  for  the 
£8,000 :  subsequently  the  bills  were  transferred  to  F. :  Held  that  the 
composition  was  a  g^od  defence  to  action  on  the  bills. — Forwood  v. 
Walker,  36  L.T.  21. 

(Ixxxiii.)  C.  J,  B. — Composition — Resolution — Registration — Proxy. — A  reso- 
lution for  composition  having  been  put  to  the  vote  and  lost,  debtor's 
solicitor  produced  a  creditor's  proof  and  his  proxy  signed  in  blank,  it 
was  received  under  protest,  and  the  resolution  was  declared  carried, 
and  was  subsequently  confirmed  and  registered  without  notice  to 
obJActing  creditor :  Held  that  the  proxy  was  void,  and  the  reg^ration 
could  not  stand. — Ex  parte  Bailey,  Re  Lancaster,  36  L.T.  72;  25 
W.B.  381. 

(Izxxiv.)  C.  P.  Diy . — Composition — Debtor's  Statement. — Pending  an  arbitration 
defendant  filed  petition  for  liquidation,  and  a  composition  being  agreed 
to,  he  included  in  his  statement  the  plaintiffs  as  creditors  for  the  full 
amount  claimed,  with  a  note  appended  that  the  claim  was  disputed : 
Held  that  the  claim  was  sufficiently  inserted  in  the  statement. — MeU 
hado  V.  Watson,  36  L.T.  18. 

(Izxxv.)  C,  A. — Composition — Guarantee  of  Instalments — Subsequent  Bank- 
ruptcy— Release  of  Surety. — Decision  of  Q.  B.  Div.,  see  Bankruptoy  (li.), 
p.  48,  affirmed.— Gltf^y  v.  Qilbey,L.B.  2  Q.B.D.  209;  35  L.T.  9^7;  25 
W.B.  311. 
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(Ixxxvi.)  C.  J.  B. — Composition — Besolutitm — BegisiraUon. — Debtor's  statement 
showed  assets  £50,  liabilities  £1,866 :  Held  that  a  resplation  to  accept 
6d.  in  the  pound  was  reasonabloi  and  most  be  registered. — In  re  WHUanu, 
Em  parte  Williams,  25  W.B.  482. 

(Izxxyii.)  C,  J.  B. — Composition — Solicitor's  Lien. — Creditors  of  C.  accepted 
composition  payable  by  instalments;  no  tmstee  was  appointed:  C.'s 
solicitor  paid  first  instalment  out  of  debtor's  money,  and  having  received 
from  debtor  and  his  snreties  farther  monies,  sufficient  for  payment  of 
second  instalment,  paid  some  of  the  creditors,  bnt  C.  having  absconded, 
retained  the  remainder,  claiming  to  have  a  lien  thereon  for  costs  due  from 
G. :  Held  that  the  solicitor  had  constitated  himself  tmstee  for  creditors, 
and  most  apply  the  remainder  of  the  money  in  paying  the  second  instal- 
ment.—In  re  Clarice,  Ea  parte  Newland,  L.B.  4  Ch.  D.  515 ;  35  L.T. 
916;  26W.R.275. 

(Ixxxviii.)  C.J,  B. — Equitable  Mortgage — Fixtures — BiUs  of  Sale  Act. — Aneqm't- 
able  mortgage  of  leaseholds  by  deposit  of  deeds  will  not  pass  trade 
fixtures  as  against  tmstee  in  bankruptcy  without  registered  assignment 
under  Bills  of  Sale  Act.— £a  parte  Tweedie,  Be  Trethowan,  86  L.T.  70 ; 
26W.B.899. 

(Izzxix.)  C.  A. — Execution  Creditor. — Possession  money  may  be  taken  into 
account  in  ascertaining  whether  execution  against  a  trader  is  tor  a  sum 
exceeding  £60.~In  re  Chrubh,  Ex  parte  Sims,  25  W.B.  453,  affirming 
decision  of  C.  J.  B.,  reported  L  Jt.  4  Ch.  D.  621 ;  36  L.T.  40 ;  25  W.B.  276. 

(xo.)  C.  J.  B. — Liquidation — Discharge. — Undischarged  debtors  ro^^xmi. 
menced  business,  and  afterwards  filed  a  second  liquidation  petition: 
creditors  imder  both  liquidations  resolved  that  he  should  be  entitled  to 
discharge  on  payment  of  £475  as  purchase.money  for  his  estate  :  this 
whole  amount  was,  under  Order  of  Court,  paid  over  to  the  trustee  under 
first  liquidation:  Held  that  debtor  was  entitled  to  discharge  without 
further  payment  to  trustee  under  second  liquidation. — In  re  Caughey, 
Ex  parte  CoAighey,  L.B.  4,  Ch.  D.  588;  46  L.J.  Bpcy.  18;  36  L.T.  39; 
25  W.B.  308. 

(xd.)  C.  P.  Div. — Liquidation— Discharge — Barred  Debt. — Held  that  a  cer- 
tificate of  discharge  was  a  good  answer  to  the  claim  of  a  creditor, 
without  notice  of  liquidation,  and  whose  name  was  omitted  from 
debtor's  statement,  in  respect  of  a  debt  incurred  before  the  discharge : 
a  promise  to  pay  a  debt  barred  by  discharge  cannot  be  enforced. — 
Heather  ^  Son  v.  Webb,  46  L.J.  C.P.  89 ;  25  W.B.  253. 

(xdi.)  C.  J.  3,— Liquidation — First  Meeting — Besolutums — Where  registrar 
summoned  creditors  to  meet  at  a  place  other  than  that  mentioned  in 
debtor's  affidavit :  Held  that  the  resolutions  were  invalid,  but  gave  leave 
to  debtor  to  summon  a  fresh  first  meeting. — Be  Mayer,  Ex  parte  Lewis, 
L.B.  4  Ch.  D.  519 ;  46  L.J.  Bpcy.  33;  35  L.T.  915;  25  W.B.  275. 

(xciii.)  C.  J.  B. — Liquidation — Receiver. — Where  creditors  wish  to  appoint  a 
receiver  of  their  own,  in  place  of  a  receiver  appointed  by  the  Court, 
they  must  show  good  reason  for  the  application,  and  indemnify  the  out- 
going  receiver  against  all  costs,  expenses,  and  liabilities  incurred  by 
him.— JE»  parte  Rylands,  Be  Chester,  36  L.T.  264. 

(xdv.)  C.  J.  B. — Liquidation — BesoVutions. — Creditors  at  a  general  meeting 
resolved  that  a  liquidation  be  agreed  to,  that  a  trustee  be  appointed,  and 
that  such  trustee  sell  debtor's  estate  so  as  to  pay  to  creditors  a  composi- 
tion: Held  that  the  resolutions,  except  that  for  the  sale  of  debtor's 
estate,  were  good,  and  that  an  injunction  must  be  granted  to  restrain  a 
creditor,  not  a  party  to  the  proceedings,  from  enforcing  an  executioii 
against  debtor.— In  re  DugdaU,  Ex  parte  Dugdale,  25  W.B.  468. 
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(xOT.)  C  J.  B. — Liquidation — Undischarged  Debtor — Eomtn^s. — Liquidating 
debtor,  a  painter,  before  discliArge  contracted  to  paint  a  yacht  for  £49, 
representing  £15  for  debtor's  labour,  £15  for  wages  of  workman,  £10 
for  materials,  and  £9  for  profit :  he  got  the  materials  on  credit,  and 
borrowed  money  to  pay  wages :  Held  that  the  trustee  was  entitled  to 
the  whole  amount. — In  re  Bowling^  Ex  parte  BankSy  L.E.  4  Ch.  D.  689 ; 
36  L.T.  117. 

(zori.)  C.  A. — Proof— Annuity, — An  annuity  during  life  or  widowhood  is  not  a 
debt  **  incapable  of  being  fairly  estimated  "  under  Bankruptcy  Act,  1869, 

B.  31. — Be  Blakemore,  Ex  parte  Blakemore,  26  W.E.  488. 

(xovii.)  C.  A. — Proof— "Mortgage — Interest  Varying  with  Profits, — By  a  mortgage 
of  leaseholds  to  secure  a  loan  to  a  trader,  it  was  provided  that  mortgagee 
should  receive  a  share  of  the  profits  in  lieu  of  interest :  Held  that 
28  &  29  Vict.,  o.  86,  s.  5,  precluded  mortgagee  from  recovering  his  debt 
in  competition  with  the  other  creditors,  but  did  not  affect  the  security. — 
In  re  Lonergan,  Ex  parte  Shtily  36  L.T.  270 ;  25  W.B.  420. 

(xcviii.)  C.  A. — Proof— Partnership. — Decision  of  C.  J.  B.,  see  Bankruptcy 
(Ixv.),  p.  50,  afiOrmed. — Ex  parte  Armitage,  Re  Good,  25  W.B.  422. 

(xcix.)  C.  J.  B. — Reputed  Ownership — Debenture  of  Company — Trade  Debts, — 
A  debenture  of  a  company  is  a  chose  in  action  within  Bankruptcy  Act, 
1869,  8.  15,  sub-sec.  5,  and  an  assignment  thereof  by  indorsement  in  blank 
is  g^ood  against  trustee  of  bankrupt  assignor,  although  assignee  does  not 
give  notice  to  company  .before  the  bankruptcy :  the  words  '*  debts  due  to 
the  bankrupt  in  the  course  of  his  trade,"  include  only  debts  connected 
with  such  trade. — In  re  PrycSy  Ex  parte  Rensbwry,  L.B.  4  Oh.  D.  686 ; 
86L.T.117;  26  W.B.  432. 
(c.)  C.  A. — Secured,    Creditor  —  Receiver -^Priority — Notice.  —  Decision    of 

C.  J.  B.,  see  Bankruptcy  (Ixvi.),  p.  60,  affirmed. — Re  Lower,  Em  parte 
Garrard^  36  L.T.  42;  26  W.B.  364. 

(ci.)  C.  J.  B. — Stoppage  in  Transitu. — Goods  directed  to  W.  were  on  arrival 
at  F.  warehoused  by  C.  &  Co.,  as  agents  for  the  shipping  company : 
C.  &  Co.  used  to  inform  the  consignees  of  the  arrival  of  the  goods,  and 
to  forward  them,  as  infitructed,  by  and  at  expense  of  consignees :  Held 
that  consignees  were  entitled  to  stop  the  goods  in  transitu  until  the 
consignees'  iustructions  were  received  by  C.  A  Co. — R$  Worsdell,  Ex 

\         parte  Barrow,  25  W.B.  466. 

^cii.)  C.  A. — Stoppage  in  Transitu — Vmdor^s  Lien — Bills  of  Sa^e  Act. — ^W. 
agreed  to  supply  goods  to  L.  for  shipment  to  Shanghai,  the  vendor  to 
!  have  a  lien  on  bills  of  lading  and  goods:  before  the  goods  arrived 
at  Shanghai,  L.  became  bankrupt :  Held,  upon  the  oonstrnction  of  the 
agreement  and  the  facts  of  the  case,  that  W.  was  entitled  to  stop  the 
goods  in  transitu  until  their  arrival  at  Shanghai :  also  that  the  agree- 
ment did  not  require  registration  under  the  Bills  of  Sale  Act. — Ex  parte 
Watson,  Re  Love,  36  L.T.  76 ;  25  W.E.  489. 

(oiii.)  Q.  B,  Div. — Stoppage  in  Transitu — Delivery  of  Bills  of  Lading^- 
Vendor*s  Lien,  —  Plaintiff  bond  fide  received  from  G.,  as  additional 
security  for  an  advance  previously  made,  bills  of  lading  of  a  cargo  con- 
signed to  G.  by  defendant,  against  bills  of  exchange  accepted  by  G. : 
Held  that,  defendant,  on  the  insolvency  of  G.,  was  entitled  to  stop  the 
cargo'  in  transitu,  as  plaintiff  had  not  made  the  advance  on  faith  of 
delivery  of  the  bills  of  lading. — Leash  v.  Scott,  35  L.T.  903. 

(civ.)  C.  A.,—^Trustee — Fresh  Actum—Estoppel. — Decision  of  Ex.  Div.,  see 
Bankruptcy  (Ixvii.),  p.  60,  affirmed. — Bennett  v.  Oamgee,  46  L.J.  Ex.  204 ; 
86L.T.48;26W.B.  310. 

BiU  of  Sale  :— 
(vii)  C.  J.  B.— Fixtures —Registration— 17   §r  IS  Vict,,    e,  86.— Debtor 
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assigned  by  -waj  of  mortgage  leasehold  land,  together  with  engmea, 
machiiieiy,  plant,  Ac.,  placed  or  nsed  thereon,  to  bold  the  land  and  snch 
of  the  maohinerj,  Ac.,  as  were  landlord's  fixtores  for  the  residae  of  the 
term,  and  snoh  as  were  tenants'  or  trade  fixtures  to  the  mortgagee 
absolntelj,  and  the  deed  gave  power  to  the  mortgagee  to  sell  the 
premises,  or  any  part  thereof,  either  together  or  in  parcels :  Held  that 
the  deed  empowered  mortgagee  to  seyer  the  trade  fixtores  and  sell 
them  separately,  and  required  registration  nnder  the  BQls  of  Sale  Act.— > 
In  re  EsUek,  Em  parte  Alegnnder,  L.B.  4  Gh.  D.  608;  46  L.J.  Bpcy.  80; 
86L.T.914;  25W.B.260. 
(▼ill.)  C.  A. — Qrowing  Crops. — Heldf  affirming  decision  of  C.P.  DiT^  that 
growing  crops,  not  being  capable  of  immediate  transfer  by  deHveiy,  are 
not  within  the  Bills  of  Bale  Act.— Bnmtom  ▼.  Grifflthe,  86  L.T.  4 ;  85 
W.B.  818. 

Canada,  Law  of:— 

(▼.)  P.  C— Appeal. — Order  <^  Svpenor  Court.-^Held  that  an  appeal  lay  to 
the  Conrt  of  Qoeen's  Bench  h^m  an  order  oi  Saperior  Gonrt  for  the 
removal  of  Commissioners  in  expropriation. — Meiyor,  ^c,  of  Montreal  t. 
Brown,  L.B.  2  App.  168. 

Charity:— 

(i.)  Ch.  Div.  M.  H. — Action  for  Recovery  of  Land. — ^The  sanction  of  the 
Charity  Conunissioners  is  not  necessary,  nnder  17  &  18  Vict.,  c.  187» 
ss.  17-18,  to  enable  governors  of  a  charity  to  bring  an  action  for  reooreiy 
of  possession  of  Isods  of  the  charity. — Holme  ▼.  Quy,  46  hj,  Ch.  228; 
25  W.B.  890. 

Common:— 

(i.)  App.  Div.  Ct. — Incloewre  Act — Bate — Dutrees, — By  an  Indosiize 
Act,  Conmussioners  were  empowered  to  perform  certain  works,  and 
were  required  to  direct  by  their  award  "  by  whom  and  at  whoae  expense, 
at  what  time  and  in  what  manner  "  the  works  were  to  be  made  and 
maintained :  the  award  directed  that  the  works  should  be  maintained  by 
a  rate  enforceable  by  distress  :  Held  that  an  action  would  not  lie  to 
recoyer  the  amount  of  the  rate. — Darby  ▼.  Watson,  25  W.B.  465. 

Company:— 

(xxxii.)  Ch.  Diy.  V.  C.  B. — Directors — Borrowing  Powers. — Where  directors 
haying  borrowing  powers  issued  debentures  at  a  discount :  Held  that  the 
issue  was  not  illegal,  and  that  a  director  taking  such  debentures  was  not 
liable  for  difference  between  issue  price  and  par.  Re  Cofnpagnie  GeneraU 
de  BeUegarde.  OamphM's  Cass.  L.B.  4  Ch.  D.  470;  85  L.T.  900;  25 
W.B.  299. 

(xxxiii.)  C.  A. — Director — Qualification — Fraudulent  Agreement — Mufeaeamee. 
— ^Articles  of  Association,  alterable  only  by  general  meeting  of  com- 
pany, or  special  resolution,  contained  no  proyision  as  to  directon^ 
quahfication:  the  board  resolyed  that  qualification  should  be  250 
shares:  an  agreement  was  afterwards  entered  into  between tiie  com- 
pany and  a  promoter  for,  amongst  other  things,  allotment  of  certain 
shares  to  himself  or  his  nominees,  and  for  the  acceptance  of  his 
nominees  as  directors:  B.,  nominated  by  the  promoter,  was  elected 
director,  being  informed  that  qualification  was  200  shares,  which  were 
allotted  to  him  out  of  promoter's  shares :  he  approyed  of  a  second  agree- 
ment in  effect  ratifying  the  former :  Held,  upon  the  facts  of  the  case, 
that  B.  was  not  bound  by  the  resolution  of  the  board,  nor  liable  to  oon- 
tribute  in  respect  of  250  shares,  but  that  he  was  guilty  of  misfeasanoe 
in  being  a  party  to  the  agreement,  and  was  liable,  nnder  Companies  Act, 
1862,  8.  165,  to  pay  the  liquidator  the  full  nominal  yalue  of  200  shares. 
— Ec  British  Provident  Life,  ^c,  Asson.,  De  Ruvign^s  Case,  25  W JU  476. 
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(zzziT.)  Ch.  Div.  V.  C.  M,  &  C.  A.— Director— 2Vu5to6.—L.,  who  had 
been  ft  director  of  a  company,  bought  at  a  reduced  price  debentores  of 
the  company  which  had  been  improperly  issued  during  his  directorship : 
Held  by  Y.  C.  M.  that  L.  was  a  trustee  for  the  company,  and  was  not 
.  entitled  to  make  a  profit  by  the  transaction:  on  appeal  the  suit  was 
compromised  but  the  Court  expressed  approval  of  Y.  G.  M.'s  decision. — 
Be  Imperial  Land  Co,  of  Marseilles,  Em  parte  Lurhirig,  L.R.  4  Gh.  D.  566; 
46  L.  J.  Gh.  285. 

(zzzT.)  C.  A. — Misrepresentation — Prospectus — Sale  by  Promoters  to  Company 
— Qudlifieaiion  and  NominaMon  by  Vendors  of  Directors. — Decision  of 
Y.  G.  M.,  see  Gompany  (xxi.),  p.  52,  reversed. — New  Sombrero  Co,  v. 
ErUmgery  86  L.T.  222  ;  25  W.B.  486. 

(xxxri.)  Ch.  Div.  V.  C.  M..— Novation.— The  St.  N.  Go.  being  indebted  to 
the  £.  Bank,  was  amalgamated  with  the  Soci^t^  de  Commerce,  which 
undertook  the  liabilities  of  the  company :  the  Soci6t6  having  gone  into 
liquidation,  proceedings  were  taken  in  Fiance  by  the  bank  to  recover  the 
amount  due  from  the  company  at  the  date  of  the  amalgamation,  when  it 
was  decided  that  the  Soci^t^  was  not  liable :  Held  that  the  company, 
having  omitted  to  effectually  substitute  the  Soci§t6  as  debtor  to  the 
bank,  remained  liable  for  the  debt,— Re  the  St.  Nataire  Co.,  25  W.B.  424. 

(xzzvii.)  Ch.  Div.  M.  R. — ResoUUion — BsducOon  cf  Capital, — A  company 
having  capital  divided  into  shares  of  £82  each,  on  which  (except  as  to 
515  shares  fully  paid.up)  £29  had  been  paid,  passed  a  resolution  in  con- 
formity  with  their  Articles  for  reduction  of  the  capital  by  extinction  of 
£9  per  share,  retaining  liability  of  £3  on  each  share  not  fully  paid.up : 
Held  that  the  Court  had  no  jurisdiction  to  confirm  the  resolution. — Be 
Ebhw  Vale  Steel,  ^c,  Co.,  46  L.J.  Gh.  24. 

(zzzTiii.)  C.  A. — Vendor^s  Chtarantee  of  Profits — DiscontvMiance  of  Works — 
Effect  on  Quarantee. — Decision  of  Y.  C.  B.,  see  Company  (viii.),  j).  9, 
reversed.— Brotwi  ^  Co.  v.  Brown,  86  L.T.  272. 

(zzzix.)  Ch.  Div.  V.  C.  B. ^Winding. up — Director's  QuaZf/lcaiMm. — ^Articles 
of  association  provided  that  director's  qualification  should  be  the  actual 
holding  of  twenty-five  share  warrants  each  representing  one  fully  paid- 
up  shfloe :  on  appointment  of  the  directors  a  promoter  deposited  with 
eompany's  bankers  twenty.five  share  warrants  to  the  amount  of  each 
director  as  his  qualification :  Held  that  each  director  was  liable  under 
Companies  Act,  1862,  s.  165,  for  full  nominal  value  of  twenty.five  shares. 
—Be  Caerphilly  CoUiery  Co.,  Pearson's  Case,  L.B.  4  Ch.  D.  222. 

(xL)  Ch.  Div.  M.  R. — Winding-up — Disputed  Claim — Injunction. — 
The  Court  has  jurisdiction  to  restrain  by  injunction  the  creditor  of  a 
solvent  company  whose  claim  is  disputed  from  presentiug  a  petition  to 
wind-up  the  company. — Niger  Merchants  Co.  v.  Capper,  25  W.B.  865. 

(xli.)  Ch,  Div.  V.  C.  B.—Wiihdinj.up— Guarantee  Fimd.— Yendor  <rf 
property  agreed  to  invest  part  of  purchase-money  as  guarantee  fund  for 
payment  of  dividends  for  four  years:  the  articles  of  association  re« 
fenring  to  this  agreement  provided  that  the  fund  should  be  considered 
as  profits  and  applicable  only  to  the  payment  of  dividends  :  Held  that 
on  winding-up  of  the  company  the  guarantee  fund  must  be  paid  over 
to  the  liquidator.— Be  Stuart*s  Trusts,  L.B.  4  Ch.  D.  218 ;  46  L.J.  Ch.  86 ; 
25  W.B.  295. 

(xliL)  Ch.  Div.  V.  C.  M. — Winding-up — Liquidator, — The  same  person 
will  not  be  allowed  to  act  as  liquidator  to  two  companies  having  con- 
flicting interests. — In  re  City  and  County  Investment  Co.,  25  W.B.  842. 

(xliii)  C.  A. — Winding-up — Maritime  Lien — Leave  to  proceed  in  Admiralty 
Division. — Master  of  ship  drew  bill  of  exchange  on  company  for  expenses : 
the  bill  was  accepted  by  the  company,  but  dishonoured,  and  was  paid 
by  the  master :  Held  that  the  master  was  entitled  to  order  giving  leave 
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to  proceed  in  Admiralty  Division,  to  enforce  his  maritime  lien  on  the 
ship,  against  mortgagees  in  possession  thereof,  for  his  claim  and  costs 
properly  incarred. — Re  Rio  Grande  do  Bid  Steamship  Kavigation  Co.,  25 
W.R.  328. 

(xliv.)  Ch.  Div.  V.  C.  B. — Winding-up — Vendor^s  Ouarantee. — On  sale  of 
property  to  a  company,  vendor  guaranteed  a  dividend  for  four  years,  and 
a  part  of  the  parchase-money  was  invested  as  a  fund  to  meet  snoh  divi- 
dends  by  selling  ont  and  paying  to  the  directors  half-yearly  a  part  of 
sach  f and  :  before  the  fond  was  exhausted  the  company  went  into  liqid- 
dation :  Held  that  the  balance  of  the  fond  was  part  of  the  assets  of  the 
company  and  belonged  to  the  liquidator. — Be  the  Welsh  Freehold  Coal 
a/nd  Iron  Co.,  36  L.T.  788. 

(xlv.)  Q.  B.  Div. — Vendor* s  Chiarantee — Releases. — By  agreement  on  sale  of 
a  business  to  a  company  U.  the  vendor  g^uaranteed  a  dividend  for  five 
years,  and  was  appointed  managing  director :  within  two  years  it  wu 
arranged  by  a  resolution  that  U.  should  be  released  from  his  guarantee 
on  his  surrendering  his  qualification  shares  and  giving  to  the  company 
five  patents  connected  with  the  business :  U.  surrendered  his  shares  and 
a  new  director  was  appointed,  but  it  turned  out  that  only  one  of  the 
patents  was  valid :  the  jury  had  found  that  there  was  no  wilful  misre- 
presentation by  U. :  Held  that  the  resolution  was  not  ultra  vires,  and 
that  plaintiffs  were  not  entitled  to  set  aside  the  arrangement. — Sheffifdd 
Nickel  Plated  Co.  v.  Unwin,  36  L.T.  246 ;  26  W.E.  493. 

Copyhold:— 

(iii.)  Ch.  Div.  V.  C  H. — Right  of  Lord  to  Gravel. — Lord  of  Manor  may 
take  gravel,  loam,  etc.,  for  his  own  use  or  for  sale,  from  waste  lands,  so 
long  as  he  does  not  infringe  rights  of  commoners ;  the  onus  prohaindi  as 
to  such  infringement  is  on  the  tenant. — Hall  v.  Byron,  L.B.  4  Ch.  D.  667; 
24  W.E.  317. 

(iv.)  Q.  B.  Div. — Twrha/ry  and  Estovers — Approvement, — ^Lord  of  Kanor  is 
not  of  common  right  and  in  virtue  of  ownership  of  soil  entitled  to  approve 
against  common  of  turbary  and  estovers,  but  evidence  of  custom  may  be 
adduced  to  justify  such  right,  and  it  was  held,  on  the  facts  of  this  case, 
that  such  custom  was  sufficiently  proved. — LascelUs  v.  Lord  Onslow,  25 
W.B.  496. 

Copyright  :— 

(v.)  Ch.  Div.  M.  TL.—Periodieal— Registration — ^Registration  before  the 
actual  date  of  publication  of  a  periodical  is  no  protection  under  5  &  6 
Vict.,  c.  4^.-'Henderson  v.  Maxwell,  25  W.R.  465. 

County  Court  :— 

(vi.)  App.  Div.  Ct.— Appeal  in  Equity  Cases^Judge' s  Ifot^*.— Notes  com- 
piled by  County  Court  Judge  without  request  of  the  parties,  and  sub- 
sequently  to  the  trial,  were,  being  in  Court,  received  :  to  give  ground  for 
appeal  in  equity  cases  there  must  be  a  misapplication  of  principles  of 
equity  to  the  facts  found  by  the  Judge. — Hill  v.  Perss4,  25  W.R.  275. 

(vii.)  Q.  B.  'Div.— Appeal  hy  ZfoOon.—TJndeT  County  Courts  Act,  1875  (38 
&  39  Vict.,  c.  60),  s.  6,  the  right  to  appeal  by  motion  apph'es  to  all  actions 
where  leave  to  appeal  may  be  given,  and  where  such  leave  is  unnecessary. 
—Twmer  v.  Gt.  Western  Rail.  Co.,  L.R.  2  Q.B.D.  125  j  46  L.J.  Q.B.  226; 
85  L.T.  809. 

(viii.)  C.  A. — Bankruptcy  Jurisdiction — Injunction. — County  Court  judge  has 
power  under  Bpcy.  Act,  1869,  to  restrain  by  injunction  action  for  fore- 
closure brought  in  Chancery  Division,  even  though  such  action  be  com- 
menoed  before  the  bankruptcy  proceedings. — Snow  ▼.  SJurweU,  25  W.B. 
483. 
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(ix.)  Q.  B.  Div. — Prohibition — JwriadieHon — Letter  sent  hy  Post.—Held  that 
the  fact  that  a  letter  was  written  and  posted  at  C,  requesting  defendant 
to  oolleot  a  debt  elsewhere,  did  not  give  the  C,  County  Court  jurisdic- 
tion to  try  action  for  recoverj  of  sum  collected. — Reimie  v.  Ratcliffe,  85 
L.T.  838 ;  26  W.R.  319. 

(z.)  App.  Diy .  Ct. — Remieaion  of  Action. — When  an  action  is  remitted  for 
trial  to  a  County  Court,  the  division  of  the  High  Court  in  which  it  was 
instituted  still  retains  it  for  further  direction. — Swan  v.  Inglis,  86  L.T. 
114. 

(xii.)  Q.  B.  Div. — Remission  of  Action. — Motion  for  new  trial  in  action 
remitted  to  County  Court  must  be  made  to  the  County  Court. — White  ▼. 
Mainwaring,  25  W.R.  253. 

(xii.)  Q.  B.  Div. — Remission  of  Action. — ^Where  action  is  remitted  to  County 
Court,  judgment  must  be  signed  in  Superior  Court. — Scutt  v.  Freeman, 
L.R.  2  Q.B.D.  177  j  46  L.J.  Q.B.  173 j  35  L.T.  939;  25  W.B.  251. 

Crimes  and  Offences  :— 
(xv.)  App.  Div.  Ct. — Adulteration. — An  excessive  admixture  of  water  in 
gin  is  a  fraudulent  increase  of  the  article  within  38  A  39  Vict.,  c.  68, 
s.  e.—Pashler  v.  Stevenitt,  35  L.T.  862. 

(xvi.)  C.  A. — Conspiracy. — Decision  of  Q.B.  Div.,  see  Crimes  and  Offences 
(iv.),  p.  11,  oMrmed.—ReginaY.  Aspinall,  L.R.  2  Q.B.  Div.  48;  46  L.J. 
M.C.  145 ;  35  L.T.  788 ;  26  W.R.  288. 

(xvii.)  C.  C.  B. — Debtor's  Act,  s.  19 — IndictmevU. — Held  that  an  indictment 
for  fraudulently  pledging  property  within  four  months  of  presentation  of 
bankruptcy  petition,  which  did  not  allege  the  adjudication  thereon,  was 
bad  after  verdict.— iZ^sr ma  v.  Oliver  ^  Auatin,^^  L.T.  115;  25  W.B.  328. 

(xviii.)  C.  C.  B. — False  Pretences — Previous  Conviction  for  Felony. — In  indict- 
ment for  false  pretences  a  previous  conviction  for  felony  may  be  charged, 
and  on  conviction  on  both  charges  the  least  sentence  of  penal  servitude 
that  can  be  awarded  is  for  seven  years. — Regina  v.  Deane,  46  L.J.  M.C. 
155 ;  35  L.T.  31. 

(xix.)  C.  C.  B. — False  Pretences — Sale  of  Spurious  Goods. — Prisoner  know- 
ingly  misrepresented  as  good  tea  a  mixture  only  one  quarter  in  weight 
of  tea,  the  remainder  being  articles  unfit  to  drink  and  injurous  to  health, 
and  by  such  representations  induced  people  to  purchase  the  mixture : 
Held  that  he  was  rightly  convicted. — Regina  v.  Foster,  46  L.J.  M.C.  128 ; 
86  L.T.  84. 

(xx.)  C.  C.  "EL,^ -Innkeeper — Reftisal  of  Entertainment. — Defendant  was  pro. 
prietor  of  an  hotel,  and  also  of  a  refreshment  bar  imder  the  same  roof, 
and  held  under  the  same  license :  prosecutor,  a  householder  living  a 
few  hundred  yards  from  the  bar,  while  walkins:  aboat  for  pleasure, 
applied  for  refreshment,  but  was  refused  because  he  was  accompanied  by 
dogs,  whereby  he  caused  annoyance  to  customers :  Held  that  the  refhsal 
was  justified  because  the  bar  was  not  on  inn,  the  prosecutor  was  not  a 
traveller,  and  there  were  reasonable  grounds  for  ref  osal. — Regina  v.  Rymer, 
L.R.  2  Q.B.D.  136;  46  L.J.  M.C.  108;  35  L.T.  774;  25  W.B.  416. 

(xxi.)  C.  C.  B. — Larceny — Animals  Buried  in  Soil. — Where  prisoners  dug  up 
diseased  pigs,  buried  in  owner's  land  more  than  three  feet  deep  in  the 
■oil,  and  sold  them  :  the  Court  afiSrmed  a  conviction  for  larceny. — Regina 
V.  Edwards,  36  L.T.  30. 

(xxii.)  C.  C.  'R.—Ra/pe — Consent — Fraud, — A  girl  submitted  herself  to  a  man 
under  the  bond  fide  belief  that  he  was  about  to  perform  a  surgical 
operation  upon  her  for  the  benefit  of  her  health,  whereupon  he  had 
■exual  intercourse  with  her :  Held  that  there  was  no  consent  such  as  to 
acquit  the  prisoner  of  a  charge  of  rape. — Regina  v.  Flattery,  46  L.J. 
M.C.  180;  36  L.T.  32;  25  W.B.  398. 
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(xxiii.)  C.  C.  B. — Beceiving  StoUn  QoodM—Htuihand  and  WifB,—WU^  ]ah  hear 
hatband,  taking  with  her  money  and  other  articles  belonging  to  him : 
■he  was  afterwards  found  living  in  adnlterj  with  prisoner,  who  was  in 
possession  of  part  of  the  property  :  Held  that  as  a  wife  cannot  steal  her 
husband's  goods  prisoner  oonld  not  be  oonvioted  of  receiving. — 
Begina  v.  Kenny,  46  L.J.  M.C.  156 ;  36  L.T.  36. 

(rdv.)  Bx.  Div,— Rogue  and  Vagabond — Spiritualist — Held  that  a  person 
who  received  money  for  oondnoting  spiritnalistio  stances  was  a  rogue  and 
vagabond  within  5  Geo.  lY.,  o.  83,  s.  ^.-—Monck  v.  HiUon,  L.B.  2  Ex.  D. 
268 ;  46  L. J.  M.G.  163 ;  36  L.T.  66 ;  26  W.B.  378. 

(xxv.)  Q.  B.  Div. — Vagrancy — Married  Women. — ^A  married  woman,  deserted 
by  her  husband  and  destitute,  cannot  be  oonvioted  for  leaving  her 
children  chargeable  to  the  parish  under  the  Vagrancy  Act  5  Geo.  IV^ 
c.  83,  s.  4.— Pdter«  v.  Cowie,  L.E.  2,  Q.B.D.  131 ;  36  L.T.  107. 

Debtor  and  Creditor :~ 

(ix.)  SiX.  Diy. —  Statute  of  Limitations  —  Aelcnowledgement,  ^  Defendant 
wrote,  "  If  you  send  me  here  the  particulars  of  your  aooonnt,  with 
vouchers,  1  shall  have  it  examined,  and  cheque  sent  for  what  is 
due ;  but  you  muiE/t  be  under  some  great  mistake  in  supposing  that  ^e 
amount  due  is  anything  like  the  sum  you  now  claim : "  Held,  a  sufficient 
acknowledgement  to  take  the  case  out  of  Statute  of  Limitations. — 
Sheet  V.  Lindsay,  46  L.J.  Ex.  249 ;  36  L.T.  98 ;  25  WJR.  322. 

Defamation :— 

(iv.)  C.  P.  D. — Libel. — PlaintifiEs  having  been  advertised  to  sing  at  musio 
halls  certain  song^,  by  permission  of  the  publishers :  Held  that  certain 
letters  of  defendant  to  the  proprietors  of  the  music  halls  expressing 
doubts  as  to  the  permission,  and  waiiiing  them  as  to  possible  liabilities 
under  Copyright  Acts,  were  capable  of  a  libellous  construotion,  and 
must  be  submitted  to  jury.— Hart  v.  WaZl,  46  L.J.  C.P.  227. 

(v.)  C.  A. — Libel — Privilege, — ^Wbere  privilege  is  claimed  on  behalf  of 
either  a  private  person  or  the  public  press  on  the  ground  that  the 
defamatory  matter  is  a  report  of  a  trial,  it  is  for  the  defendant  to  thaw 
that  the  report  is  a  fair  one,  and  the  question  of  fairness  is  for  the 
jury. — Melessich  v.  Lloyds,  25  W.R.  353. 

(vi.)  C.  A. — Libel — Privilege, — Held  that  a  newspaper  proprietor  could  not 
claim  privilege  for  a  report  of  charges  made  at  a  meeting  of  a  board  of 
guardians  against  a  Poor-law  medical  officer. — PureeU  v.  Sowler,  25 
W.E.  362. 

(vii.)  C.  P.  Div. — Libel — Question  for  Jury. — Wbere  in  consequence  of 
certain  letters  written  to  plaintiff's  employers,  plaintiff  lost  her  employ, 
ment :  Held  that  the  question  whether  or  not  such  letters  were  libellous 
was  for  the  Jury.— ffort  v.  Wall,  25  W.E.  373. 

Detinue  :— 

(ii.)  C.  A. — Acquittal  of  Prisoner — Detention  of  Property — Action  against 
Constable. — Judgment  of  Ex.  Div.,  see  Detinue  (i.),  p.  56,  affirmed. — 
BiUlock  V.  Dunlop,  45  L.J.  Ex.  151 ;  36  L.T.  194;  26  W.B.  298. 

Easement  i— 

(iv.)  Ch.  Div.  V.  C.  M. — Light  and  Air. — B.  obtained  parol  consent  of  a 
company  to  open  two  windows  in  a  party  wall,  wherein  were  three  other 
windows  which  B.  had  within  twenty  years  opened  without  consent  of 
the  company  :  subsequently  the  company  served  B.  with  notice  to  block 
up  all  five  windows,  and  also  to  raise  a  party  wall,  which  would  darken 
eight  other  ancient  lights  in  B.'s  tenement :  these  eight  windows  had 
previously  been  darkened  to  some  extent  by  a  conservatory,  boilt  over 
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them  by  B.  himself:  Held  that  B.  was  entitled  to  injmiotioii  to  restrain  the 
company  from  obstmoting  any  of  the  thirteen  lights. — Bourke  t.  Alex* 
andraHoUl  Co.,  25  W.B.  898. 

(▼.)  C.  A. — Right  of  Way — Severwuee  of  Ownerships — A  ffraat  of  a  right  of 
way  to  the  *' owner  and  owners  for  the  time  being  of  land  is  serered 
when  the  land  is  serered,  so  as  to  giye  a  right  of  way  to  the  owner  for 
the  time  being  of  every  part  of  the  land. — Newcamen  ▼.  CouUonf  26 
W.R.  469. 

Eoolesiastioal  Law:— 

(viii.)  Ax,— Contempt  of  Cowrt, — ^Where  a  clergyman  disobeyed  an  order  of  the 
Coort  of  Arches,  the  Dean  pronounced  him  to  be  oontamacions  and  in 
contempt,  and  directed  the  same  to  be  signified  to  the  Qaeen  in  Chancery, 
whereupon  a  writ  "De  contumaoe  capiendo"  was  issued  for  the  arrest 
and  detention  of  such  clergyman. — Parishioners  of  Hateham  y.  Tooth, 
86  L.T.  820. 

(ix.)  C.  P.  Div. — Emehonge  of  Livings. — ^With  a  view  to  a  proposed  change 
of  livings,  one  of  the  incumbents  executed  a  deed  of  resignation :  the 
arrangement  having  fallen  through,  the  patron  appointed  a  new  incnm* 
bent  to  the  vacant  UvJng :  Held  that  an  action  by  the  late  rector  against 
the  new  rector  would  not  lie. — Rumsey  v.  Nichollj  36  L.T.  252. 

Estoppel:  — 

(i.)  Ex.  DiT. — Deed — Recital — Receipt  Clause. — Deed  redted  agreement 
for  transfer  by  plaintiffs  to  defendant  of  certain  Letters  Patent  for 
£1,000,  and  witnessed  that  in  consideration  of  £1,000  upon  the  execu. 
tion,  &c.,  paid  by  the  defendant  to  plaintiffs  (the  receipt  of  which  the 
plaintiffs  thereby  acknowledge  and  therefrom  discharged  the  defendant), 
plaintiffs  assigned  to  defendant  the  Letters  Patent:  in  action  for 
recovery  of  the  money,  which,  in  fact,  had  not  been  paid :  Heid  that  no 
covenant  on  the  part  of  defendant  to  pay  the  money  could  be  implied. — 
Morgan's  Patent  Anchor  Co.  v.  Morgan,  36  L.T.  811. 

Evidence  :— 

(iv.)  Q.  B.  DiT. — Bastardy  Act,  1S72— Corroboration.— la  an  affiliation  case, 
evidence  of  facts  which  happened  before  the  begetting  of  the  child  is 
admissible  in  corroboration  of  the  evidence  of  the  mother. — Cole  v. 
Manning,  46  L.J.  M.O.  175;  35  L.T.  941. 

(v.)  App.  Diy.  Ct. — Cheque — Stamp — Admissibility  in  Evidence. — Held 
that  a  cheque  payable  to  bearer,  but  post-dated  to  knowledge  of  person 
receiving  and  suing  on  it,  and  therefore  in  fact  insufficiently  stamped,  is 
nevertheless  admissible  in  evidence. — Gatty  v.  Fry,  L.R.  2  Ex.  D.  265; 
86  L.T.  182;  25  W.R.  305. 

(vL)  C.  A, — Descent — Failure  of  Superior  Line. — Decision  of  Ex.  Div.,  see 
Evidence  (L),  p.  18,  affirmed. — Qreaves  v.  Greenwood,  46  L.J.  Ex.  252 1 
86  L.T.  1. 

ForeBhore  :— 

(i.)  Ex.  Div.— Dttc^y  of  Cornwall.— The  Charter  11  Ed.  IIL  granted  to  the 
Duke  of  Cornwall  all  the  foreshores  in  that  county  then  belonging  to  the 
Crown.— iffltyor,  ^c,  ofPenrhyny.  HoUn,  25  W.R.  498. 

Highway  :— 

(vi.)  Ex.  DiT. — Locomotine.^^Held  that  a  locomotive  engine  the  bearing, 
surfaces  of  whose  wheels  were  not  continuous  was  not  in  conformity 
with  the  Locomotive  Act,  1861  (24  &  25  7ict.,  c.  70),  s.  ^.—Stringer  v. 
Byhss,  L.R.  2  Ex.  Div.  240 ;  46  L. J.  M.C.  189 ;  86  L.T.  152 ;  25  W.R.  278. 

(vli.)  Ex.  JAY.—Toll—Ememptionr—Militwry  OJicer.^Held  that  an  officer  on 
duty  and  in  uniform,  driving  in  his  own  carriage  a  charger,  which  would 
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be  required  for  duty  on  arriTal,  and  carrying  in  the  carriage  artidet 
Teqnii^  for  porpoees  of  her  Majesty'i  senrioe,  was  not  entitled  to 
exemption  from  toll,  nnder  89  Tiot.,  c.8,  s.  86. — Hinds  ▼.  Thring,  38 
L.T.  217. 

Husband  and  Wife : 

(xt)  p.  D.  A.  Div. — DiiMoUUion  8wit ^Citation. — ^Where  petitoner's  eoli- 
dtor  had  abBOonded  taking  with  him  the  oitationi,  the  Court  ref  ased  to 
dispense  with  return  of  the  citations  to  the  registry  withont  proof  of  service 
on  respondent  and  oo-respondent. — Ferret  ▼.  Ferret  ^  Alt,  35  L.T.  910. 

(xii.)  P.  D.  A.  Div. — Dieiolution  Suit  ^Counter.eharge— Cross  Suit. — An 
application  to  strike  ont  of  answer  oonnter.charges  set  np  in  answer  to 
a  suit  for  dissolation  of  marriagei  on  the  ground  that  such  charges  have 
been  disposed  of  in  a  cross  soitj  mast  be  supported  by  an  affidavit  show- 
ing the  charges  are  identical. — Robinson  ▼.  Robinson,  25  W.B.  376. 

(ziii.)  C,  A.,^Dissolut%on  Suit — Queen's  Froctor— Jurisdiction  of  C,  A. — Costs. 
— Held  tha,t  the  Court  of  Appeal  has  jurisdiction  to  order  papers  to  be 
sent  to  the  Queen's  Proctor  for  the  purpose  of  instructing  counsel  as 
directed  by  S^  &  24  Vict.,  c.  144,  s.  5 :  also  that  on  withdrawal  of  the 
appeal  the  Court  had  no  power  to  allow  the  Queen's  Proctor  his  costs. — 
Le  Suew  v.  Le  Sueur,  36  L.T.  276 ;  26  W.B.  402. 

xiv.)  Ch.  Div.  V.  C.  B. — Dower. — ^Wife  married  before  Dower  Act,  jmned 
in  and  acknowledged  mortgage  of  husband's  freeholds  to  release  her 
dower,  the  reoonyeyance  on  redemption  and  surplus  proceeds  of  sale 
being  reserved  to  husband  alone:  subsequently  by  deed  executed  by 
husband  alone,  property  was  purported  to  be  conveyed  free  of  dower, 
subject  to  first  mortgage,  to  a  second  mortgagee,  who  afterwards  by 
deed  executed  only  by  the  first  mortgagee  and  himself,  took  a 
traasfer  of  the  first  mortgage,  and  sold  the  property  :  the  mort- 
gagor having  died:  Held  that  the  widow  was  entitled  to  dower  out 
of  the  proceeds  of  sale,  after  payment  of  expenses  and  ot  the  first 
mortgage  debt,  interest  and  costs. — Dawson  v.  Bank  of  Whitehaven, 
L.R.  4  Ch.  D.  689. 

(xv.)  C.  P.  Ddv. — Separation — Maintenance ^HuBhand  living  apart  from  his 
wife  directed  her  not  to  pledge  his  credit,  and  allowed  her  £12  10s.  per 
month,  which  however  he  did  not  pay  regularly :  she  incurred  expenses 
for  medical  attendance :  Held  that  husband  was  liable. — Beale  ▼.  Arabini 
86  L.T.  249. 

Indian  Appeals :~ 

(ii.)  P.  C. — Champerty  and  Maintenance. — ^The  English  laws  as  to  main- 
tenance and  champerty  are  not  in  force  in  India:  an  agreement  to 
share  the  property  in  litigation  is  not  necessarily  ag^ainst  public  policy, 
but  IS  only  invalid  if  extortionate  or  otherwise  improper :  a  stranger  to 
record  cannot  be  rendered  liable  to  costs  on  ground  of  interest  in  the 
suit,  in  the  absence  of  malice  or  want  of  probable  cause. — Ram  Coomair 
Co<mdoo  V.  Chunder  Canto  Mookerjee,  L.B.  2  App.  186. 

Infant  :— 

(iii.)  Q.  B.  Div. — Custody. — All  divisions  of  the  High  Court  of  Justice 
have  jurisdiction  with  regard  to  the  custody  of  infants,  and  in  deciding 
whether  a  father  shall  retain  or  be  deprived  of  custody  of  his  child, 
will  follow  the  rules  of  equity. — Re  Ooldsworthy,  L.B.  2  Q.B.D.  75; 
46  L.J.  Q.B.  187. 

(It.)  Ch.  Div.  M.  R. — Voidable  Deed. — Plaintiff  advanced  money  to  aa 
infant  to  provide  necessaries,  on  the  security  of  an  assignment  by  the 
infant  of  a  reversionary  interest :  Held  that  the  security  could  not  be 
enforced.— Jfartm  v.  Gale,  L.B.  4  Ch.  0. 428 ;  46  L. J.  Ch.  84 ;  25  W JEL  406. 
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Insoranoe:— 

(xT.)  Ch.  Diy.  M.  "Si.— Life  PoUey — Deposit,^ A,  effected  policy  for  the 
purpose,  as  he  informed  the  oompanj,  of  Beonring  a  debt  to  plaintiff :  A. 
deposited  the  policy  with  plaintiff,  requesting  him  to  prepare  the  neoes- 
Bary  assignment,  bat  no  snoh  assignment  was  ever  ezecnted :  A's  debt 
at  his  death  exceeded  the  amoont  of  the  policy :  the  company  refused 
to  pay  the  policy  moneys  withoat  the  assent  of  the  leg^l  personal  re- 
presentative of  A. :  Held  that  there  had  been  no  equitable  assignment, 
and  that  the  refusal  was  reasonable,  bat  that  the  Court  had  power  under 
15  &  16  Vict.,  0.  86,  s.  44,  to  dispense  with  presence  pf  his  representa. 
tive,  and  ordered  payment  to  A.  of  the  policy  moneys  with  interest,  but 
deducting  the  company's  costs. — CrossUy  v.  City  of  Glasgow  Life  Asswr. 
once  Co.,  L.B.  4  Oh.  D.  421 ;  46  L. J.  Ch.  65 ;  36  L.T.  285 ;  25  W.B.  264. 

(xvx.)  C.  A. — Marine  Insurance — Freight — Valued  Policy. — Charter-party 
provided  **  Sufficient  cash  not  exceeding  £600  to  be  advanced  against 
freight,  if  required,  at  ports  of  loading,  subject  to  insurance  and  2i  com- 
mission : "  captain  as  owner's  agent  accepted  disbui'sement  account 
submitted  by  charterers  for  cash  actually  advanced,  commission,  and 
premium  on  policy  of  insurance  on  freight  made  on  owner's  behalf: 
charterers  effected  valued  policy,  on  behfdf  of  themselves  and  persons 
interested,  in  usual  terms:  this  policy  came  to  knowledge  of  owners 
after  they  heard  of  the  loss :  Held  that  the  owners  were  entitled  to  ratify 
and  benefit  by  the  policy,  and  that  the  policy  covered  the  whole  freight. 
—Williams  v.  North  China  Insuraaice  Co.,  85  L.T.  884. 

(xvxi.)  H,  L. — Marine  Insurance — Time  Policy — Warranty  of  Seaworthiness. — 
Plaintiff  effected  a  tmie  policy  on  a  ship  then  on  his  premises  under 
repair;  she  was  lost  on  the  return  voyage  through  perils  of  the  6ea 
brought  about  by  her  unseaworthiness:  Held  that  the  policy  did  not 
imply  any  warranty  of  seaworthiness,  and  that  plaintiff  was  entitled  to 
recover.— Dttdyeon  v.  Pembroke,  25  W.B.  489. 

Jamaica,  Law  of  :— 

(i.)  P.  C. — Practice — Service  of  Writ. — Service  upon  resident  superintendent 
of  a  company  domiciled  in  England  is  good  service  on  the  company 
under  Supreme  Court  Procedure  Act,  s.  19.— Royal  M<iil  Steam  Packet 
Co.  V.  Braham,  36  L.T.  220. 

Jurifldiotion  :— 

(i.)  Q.  B.  Div.— ^c^ton/or  RmU  of  Premises  Abroad.— Held  that  the  Court 
had  jurisdiction  to  try  an  action  for  rent  of  premises  situated  in  a  foreign 
country,  when  both  parties  were  domiciled  in  England. — Buenos  Ayres, 
etc..  Rail.  Co.  v.  NoHhem  Rail.  Co.  of  Buenos  Ayres,  L.K.  2  Q.B.D.  210  ; 
46  L.J.  Q.B.  224;  86  L.T.  148 ;  25  W.B.  867. 

(ii.)  C.  C.  R. — Territorial  Waters. — ^A  foreign  ship  on  a  voyage  to  a  foreign 
port,  commanded  by  the  prisoner,  a  foreigner,  ran  into  and  sank 
a  British  ship  within  three  miles  of  the  English  coast,  whereby  a  pas- 
senger  was  drowned :  Held  by  the  majority  of  the  Court  (7  Judges  to  6) 
that  the  Central  Criminal  Court  had  no  jurisdiction  to  try  the  prisoner 
for  the  offence  of  manslaughter  charged  against  him. — Regijia  v.  Keyn, 
L.B.  2  Q.B.D.  90  &  2  Ex.  D.  68;  46  L.J.  M.C.  17. 

Landlord  and  Tenant  :— 

(xvi.)  C.  P.  Div. — Distress. — Where  proceeds  of  sale  under  distress  are 
insufficient,  landlord  may  sue  for  balance :  no  action  lies  against  land- 
lord under  2  W.  &  M.  sees.  1,  o.  5,  s.  2,  for  not  selling.— P^ilpott  v. 
Lehain,  85  L.T.  855. 

(xviL)  Q,  B.  Div. — Lease — Agreement — Specific  Performance. — Specific  per- 
formance of  an  agreement  for  a  lease  will  not  be  enforced  after  U>ng 


Digitized  by 


Google 


96  QUARTERLY  DIGEST. 

I^Me  of  timo,  althoagh  plaintiff  hat  during  the  whole  tune  oooopiad  aad 
paid  rent  to  the  premiaea. — Powi$  t.  Lord  Dynrntor,  85  L.T.  940. 

(zTiii.)  App.  Div.  Ot.''Lea$e-^<m9trueU<m^UneertainUf.--~By  written 
instrament  not  nnder  seal,  W.  purported  to  demise  meesnage  to  B.  as 
tenant  from  year  to  jear  ao  long  as  B.  kept  his  rent  paid,  and  as  W.  had 
power  to  let  the  premises :  the  rent  resenred  was  lees  than  two-thirds  c^ 
the  annoal  yalne,  and  was  paid  quarterly  t  Held  that  the  instrament 
was  void  as  a  lease  for  nnoertaintj,  and  beoaose  not  under  seal,  and  that 
B.  was  merelj-  a  yearly  tenant. — Wood  t.  Bewrd,  L.B.  2  Kx.  D.  31 ;  46 
L.J.  Ex.  100;  85L.T.  866. 

(zix.)  Ex.  Div.—Loase^Staiute  of  Fraudi,—A.  lease  for  term  less  than  three 
years,  with  option  to  lessee  to  extend  the  term  to  period  exceeding  three 
years  from  date  of  demise,  is  within  Statute  of  Fmuds,  and  most  there- 
fore be  by  deed  nnder  8  ft  9  Yict.,  o.  106.— Jicmdr.  floO,  46  L.J.  Ex.248. 

(xx.)  C.  A. — Mining  Lea$e — Lestm^M  CovmunU  to  pay  Bent  Freo  from  Bates. — 
DedsiaQ  of  Q.fi.  Dtw^  see  Landlord  and  Tenant  (xiy.),  p.  69,  affirmed.— 
Duke  of  Devonehire  t.  Barrow  Hematite  Steel  Co.,  25  W.B.  469. 

Lands  ClauBes  Act  i— 

(xiii.)  C.  A,^  Compensation— Arbitration, — Decision  of  G.  P.  IHt.,  see  Lands 
Clauses  Act  (i.),  p.  18,  affirmed.— 3ton«  t.  Mayor,  <^c.,  qf  Yeovil,  L  JL  2, 
CPJ).  99;  46  L.J.  C.P.  137;  36  L.T.  279;  25  W.B.  240. 

(xir.)  C.  A. — Compensation — Bigkt  of  Tenant — Where  defendants  had,  nnder 
the  powers  of  the  Metropolitan  Streets  Improrement  A.ct,  1872,  pur- 
chased  a  house  from  its  owner  and  given  notioe  to  the  quarterly  tenant 
thereof  to  quit  on  expiration  of  his  tenancy :  Held  that  the  tenant  had 
no  interest  under  Lands  Clauses  Act,  s.  8,  so  as  to  entitle  him  to  com- 
pensation.—5y<r«  T.  Metropolitan  Board  of  Works,  36  L.T.  277. 

(xv.)  Ch.  Div.,  V.  O.  M.— Fund  in  Cowrt^Payment  out—Costs.^Two 
petitions  were  presented  by  same  petitioners  for  payment  out  of  money 
paid  into  Court  by  a  railway  company :  petitioners  were  entitled  to  part 
of  fund  nnder  a  will,  whereof  the  trustees  were  parties  to  first  petition, 
and  to  remainder  under  a  settlement,  whereof  the  trustees  were  parties 
to  the  second  petition :  Held  that  only  one  petition  should  haTO  been 
presented,  and  that  company  should  pay  petitioners'  costs  of  first 
petition,  and  only  5  guineas  towards  petitioners'  costs  of  second 
petition,  and  3  guineas  towards  costs  of  each  set  of  trustees.— IZs 
Pattison's  SeUUd  Estates,  L.B.  4  Ch.  D.  207. 

Lioensed  House :~ 

(iiL)  C.  P.  Div. — PefmitUng  Dntnken/ness^Lieensing  Act,  1872. — An  inn- 
keeper  cannot  be  conrioted  under  35  ft  36  Yict.,  c.  94,  s.  13,  by  reason 
of  himself  getting  drunk  on  his  own  premises. — Warden  t.  Tye,  US.  2, 
C.PJ>.  76;  46  L.J.M.C.  111;  85  L.T.  852. 

(ir.)  App.  DiY.  Ot. — Befreshment  House-^Sunday  Trading. — A  lioensed 
re&eshment-house  keeper  may  not  sell  articles  for  consumption  off  the 
premises  on  Sundays.— i>«^eIZ  t.  CurHs,  35  L.T.  858. 

Lien:— 

(i.)  Oh.  Div.  M.  'R.—Custom  qf  Trade^ Stoppage  in  Transitu. — ^P.  Com. 
pany  agreed  to  supply  rails  to  S.  &  Co.  in  equal  instalments,  to  be 
delivered  free  at  Liverpool,  payment  to  be  partly  by  cash,  partly  by 
buyer's  acceptances  of  seller's  <&af ts,  as  each  instilment  was  ready  for 
delivery :  invoices  of  instalments  were  sent  to  S.  ft  Ca,  together  with 
warrants,  which  S.  A  Co.  pledged  with  plaintiffs  for  value,  and  became 
insolvent :  part  of  the  rails  were  lying  in  a  railway  company's  goods 
depdt  in  the  name  of  agents  of  S.  i  Co. :  Held  thaJb  the  form  of  the 
warrants,  by  the  custom  of  the  iron  trade,  deprived  the  vendoin  of  their 
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Hen,  and  that  the  right  to  -stop  the  goods  in  transitu  was  gone.— lf«f- 
ehaaU  Banking  Oo.  t.  Phmnim  Bessemer  Steel  Co,^  26  W.B.  457. 

Karket:— 

(L)  Q.  B.  TyiT.—Shop—Emmmth  MarJcet  Act,  1867.— Feld  that  a  covered 
skittle  ground  with  door  opening  to  the  street,  let  to  respondent  for  two 
days,  was  not  his  "  shop  "  within  the  meaning  of  the  Ezmonth  Maricet 
Act,  1867,  s.  20,  incorporating  the  Markets  and  Fairs  Glauses  Act, 
1847  (10  A  11  Yiot.,  c.  14).— Hooper  y.  KenshoU,  L3.  2  Q.B.D.  127 ;  46 
L.J.M.C.  160;  96  L.T.  111 ;  25  WJl.  868. 

Master  and  Serrant:— 

Cvi.)  C.  A.,— Negligence — Common  Emfployment— Servant  Lent  to  Contractor.^ 
Decision  of  C.  P.  Diy.,  see  Master  and  Servant  (iii.),  p.  19,  «^^""^^  — 
Bowrke  r.  White  Moss  ColUery  Co.,  86  L.T.  49 ;  25  W.B.  263. 

Mines  :— 

<iii.)  Ch.  Dlv.,  V.  C.  M.— Cool  Mine— Wrongful  Working—Statute  of 
Limitation, — In  1863  defendant  inadvertently  passed  boundary  of  ad. 
joining  mine,  and  took  therefrom  plaintiff's  coal :  in  1870  plaintiff  first 
discovered  what  had  been  done :  Held  that  there  being  no  lack  of  dili- 
gence on  part  of  plaintiff,  a  soit  for  an  account  of  the  coal  worked,  and 
for  consequential  damage  was  not  barred  by  21  Geo.  I.,  o.  16. — 
EcclesiohticaX  Commrs.  y.  N,  E.  Bail.  Co.,  36  L.T.  174. 

^y.)  C.  A. — Beservation — Damage  to  Surface — Covenant  Bvnning  with  the 
Land. — S.,  owner  in  fee  of  land  A.  and  land  B.,  granted  land  A.  to 
plaintiffs  with  reservation  of  right  of  mining  on  payment  of  damages  in 
respect  of  any  injury  to  building^  to  be  erected  on  plaintiffs'  land  :  S. 
afterwards  granted  land  B,  with  right  to  work  mines  thereunder  and 
under  land  A.,  to  defendants :  Held,  affirming  decision  of  Ex.  Diy.,  that 
plaintifh  were  entitled  to  compensation  for  injury  to  their  buildings 
caused  by  workings  under  land  A.  and  land  B. — Aspden  r.  Seddon,  25 
W.E.  277. 

Mortgage  :— 

<xi.)  Ch.  DIVm  M.  B,.— Equitable  Mortgage— Pledge.— -A.  deposited  with  B. 
certain  Canada  Railway  Bonds  as  secority  for  a  debt :  Held  that  B.  was 
a  pledgee  and  entitled  to  order  for  sale,  but  not  for  foreclosore. — Carter 
T.  Wake,  L.R.  4  Ch.  D.  605. 

<zii.)  Oh.  Diy.  M.  B,.— Power  of  Sale.— In  1849  a  tenant  for  life  of  settled  real 
estate  mortgaged  his  life  interest :  in  1852,  B.,  the  remainderman,  mort- 
gaged his  inteiest  to  the  same  persons  :  Held  that  the  mortgagees  could, 
in  exercise  of  the  separate  powers  in  the  two  mortgages,  sell  and  conyey 
to  a  purchaser  the  fee  simple  in  possession  of  tibe  land. — Be  Oooper^s 
Contract  with  Harlech,  46  L.J.  Ch.  138  -,  35  L.T.  890 ;  25  W.E.  301. 

Mnnioipal  Law:— 

-(ix.)  Ch.  Div.  M.  B. — Building— Frontage  Line— Penalty — Injunction. — 
Where  plaintiff  alleged  that  plans  of  a  building  erected  by  him  had  been 
submitted  to  the  Local  Board,  and  that  the  bc^rd  had  made  no  objection 
till  the  building  was  completed,  the  Court  refused  to  grant  ea  pa/rte 
injunction  to  restrain  Local  Board  from  taking  proceedings  to  recover 
peoalty  for  adyandng  building  beyond  fnmtage  line. — Kerr  y.  Mayor, 
^c,  of  Preston,  25  W.E.  265. 

•(x.)  Ch.  Diy.  M.  B. — Compulsory  Powers — Prolongation — Special  Act. — 
By  a  Special  Act,  compulsory  powers  limited  to  seven  years  were  giyen 
to  a  Local  Board  for  Uie  purchase  of  land  to  construct  waterworks  and 
establish  markets  :  shortly  before  the  expiration  of  the  time  limited,  the 
ratepayers  authorised  the  board  to  take  plaintiff's  land  for  a  market : 


Digitized  by 


Google 


98  QUARTERLY  DIGEST. 

Bobseqaently,  the  time  liaYiiig  been  prolonged  by  a  seoond  Act,  providing 
only  for  oonstmoting  watenrorks  and  gasirorks,  not  for  markets,  the 
bocmi  gave  plaintiff  notice  to  treat,  and  nltimatelj  notice  of  intention  to 
snmmon  jory  to  assess  compensation  :  motion  for  injnnotion  to  restrain 
the  board  from  proceeding  refosed  with  costs. — BenUey  y,  Rotherhaan 
Local  Board,  L.B.  4  Ch.  588. 

(xi.)  Ch,  Div.  V.  C.  M.  —  Nuisance  —  Injunction  —  Notice  of  Action. — 
Where  in  an  action  against  a  Local  Board  for  an  alleged  nuisance,  asking 
for  damages  and  also  for  an  injunction,  plaintiff  had  not  for  six  months 
after  commencement  of  the  action  moved  for  an  interim  injnnctioa: 
Held  that  defendants  were  entitled  to  one  month's  notice  of  action  nnder 
Public  Health  Act,  1875,  s.  264,,— Flower  v.  Leyton  LocaX  Board,  26  L.T. 
236;  25W.B.  428. 
(xii.)  App.  Div.  Ct. — Voting  Paper, — A  candidate  againstwhom  votes  have 
been  fabricated  is  a  partj  aggrieved  within  Public  Health  Act,  1875« 
s.  253.— Ferdin  v.  Wray,  46  L.J.  M.C.  170  j  35  L.T.  942 ;  25  W.B.  274. 

Negligenoe  :— 

(ii.)  C.  A. — Horse  Mart, — A  horse,  led  by  a  halter  at  a  horse  mart  to  show 
his  paces,  was  suddenly  struck  by  defendant's  servant,  and,  there  being 
no  barrier,  swerved  and  kicked,  and  thereby  injured  plaintiff:  Hdd, 
reversing  decision  of  Ex.  Div.,  that  there  was  no  evidence  on  which  a 
jury  could  find  negligence. — Abbott  v.  Freeman,  35  L.T.  783. 

Newfoundland,  Law  of  :— 

(i.)  P.  C.  —  Telegraph  —  Monopoly  —  Bay — Three.mile  Limit. — Where  the 
Leg^lature  gave  to  a  telegraph  company  a  monopoly  for  fifty  years: 
Held  that  the  laying  down  by  another  company  of  a  cable  within  a  well* 
defined  bay  on  the  coast  of  Newfoundland,  bnt  more  than  three  miles 
from  the  shore,  was,  upon  the  construction  of  the  Act  constituting  the 
monopoly,  an  infringement  of  the  monopoly. — Direct  United  SUUes  Cable 
Co.  T,  Anglo-American  Telegraph  Co,,  36  L.T.  265. 

Nuiflanoe  :— 

(viii.)  C.  P.  Div. — Sewage  —  Escape  —  Occupier's  Liability,  —  Occupier  of 
house  is  liable,  even  in  absence  of  knowledge  or  negligence,  for  escape  of 
sewage  from  a  defective  drain  nnder  his  house  to  adjoining  premises. — 
Humphreys  v.  Cousins,  36  L.T.  180;  25  W.E.  371. 

Partition  :— 

(ii.)  Ch.  Div.  V.  O.  H. — Sale. — ^Where  owner  of  undivided  share  of  pro- 
perty claims  a  sale,  the  fact  that  another  part  owner  is  in  ocoapation  of 
part  of  the  premises  and  would  find  difficulty  in  obtaining  premises  suit* 
able  for  his  business  elsewhere  in  the  neighbourhood,  is  not  g^ood  reason 
to  contrary  within  31  A  32  Vict.,  c.  40,  s.  4. — Roughton  v.  Qibson,  86 
L.T.  93;  25W.B.  269. 

(iii.)  Ch.  Div.  V.  C.  H.— Sale  of  Leaseholds — Infant. — Where  plaintiff,  en. 
titled  to  undivided  moiety  of  leaseholds,  claimed  a  sale :  Held  that  the 
probability  that  the  income  of  an  infant  entitled  to  the  other  moiety 
would  be  thereby  diminished  was  not  a  "  good  reason  to  the  contrary  " 
within  31  and  32  Vict.,  c.  40,  s.  4.— Eowe  v.  Cray,  25  W.B.  250. 

(iv.)  Ch.  Div.  M.  B. — Sale  of  Leaseholds— Investment — Bight  of  TenaM 
for  Life. — Proceeds  of  leaseholds,  sold  by  order  of  the  Court  in  a  partiticm 
suit,  were  invested  and  produced  an  income  less  than  the  yearly  rents  of 
the  leaseholds :  Held  that  a  tenant  for  life  of  the  leaseholds  was  not 
entitled  to  any  allowance  out  of  corpus  of  proceeds  of  sale  to  make  up 
deficiency  in  her  income :  also  that  such  proceeds  could  not  be  invested 
in  East  India  stock. — Langmead  v.  Cockerton,  25  W.B.  31. 
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Partnership  :— 

(ill.)  Ch.  Dlv.  V.  C.  B. — Expiration  of  Term — Continuatum. — "Where  a 
partnership  is  continaed  after  expiration  of  term,  the  assumption  that  it 
continues  on  the  same  footing  as  before  only  extends  to  such  of  the 
articles  of  the  partnership  as  are  properly  applicable  to  the  new  con- 
tract.—Hojrflr  V.  Hogg,  36  L.T.  792. 

Patent:— 

(xiv.)  Ch.  DiV.  V.  C.  B.  —  Infringement  —  Plaintiffs  were  patentees  of 
wooden  stoppers  for  soda-water  bottles,  such  stoppers  being  of  greater 
specific  gravity  than  water,  and  self-adjusting  as  the  bottle  was  filled : 
Defendants  took  out  patent  for  wooden  stoppers  of  less  specific  gravity 
than  water,  adjusted,  as  the  bottle  filled,  by  means  of  a  removeable  metal 
clip :  Held  that  defendants*  stopper  was  a  colourable  evasion  of  plaintiffs* 
patent.— Barrett  v.  Vernon,  25  W.R.  343. 
(xv.)  Ch.  Div.  M.  'R,—'Noveliy— Ambiguity  of  CZaim.— Where,  upon  the 
natural  construction  of  the  claim,  a  patent  was  bad  for  want  of  novelty : 
Beld  that  patentee  was  not  entitled  to  refer  to  the  description  in  and 
drawiDg  accompanying  the  specification  for  the  purpose  of  validating  the 
patent.— Hinits  ^  Bon  v.  Safety  LighUng  Co.,  L.B.  4  Ch.  D.  607;  46 
L.J.  Ch.  185. 

Peerage:— 

(i.)  H.  Ii.— Shifting  Clause.— -Eeld  that  the  validity  of  a  patent  of  Peerage  is 
not  destroyed  by  invalidity  of  a  single  clause  :  also  that  a  clause  in  apatent 
shifting  a  peerage  on  the  happening  of  a  certain  event  from  the  existing 
peer  to  another  person  was  invalid.— T/w  Buckhwrst  Peerage,  L.B.  2 
App.  1. 

Petition  of  Bight:— 

(iii.)  C.  A.-^ Crown  Prerogative — Treaty. — Held  (affirming  decision  of  Q.B. 
Div.,  see  Petition  of  Bight  (ii.),  p.  22)  that  the  Sovereign  is  not  agent  or 
trustee  for  her  subjects,  and  that  a  petition  of  right  will  not  lie  to  recover 
money  received  under  a  treaty  with  a  foreign  power  on  account  of  debts 
to  British  subjects.— Btwtowj«e  v.  The  Queen,  L.B.  2  Q.B.  Div.  69 ;  46 
L.J.  Q.B.  288;  36  L.T.  190;  26  W.B.  383. 

Poor  Law:— 

(viii.)  C.  A. Batealility — Corporation  Property. — The  rateable  value  of  pro- 
perty occupied  by  a  public  corporation  for  public  purposes  must  be 
aioertained  with  reference  to  the  profits  actually  earned.— Jfoyor,  i'c, 
of  Worcester  v.  Droitwich  Union,  L.B.  2  Ex.  D.  49;  36  L.T.  186;  25 
W.K.  336. 
(ix.)  Q.  B.  Div. — Rateahiliiy— Market  Tolls — First  Charge — By  local  Act 
appellants  were  authorised  to  regulate  markets  at  B.  and  receive  the 
whole  of  the  tolls,  subject  to  payment  thereout  to  the  corporation  of  £210 
per  annum  as  a  first  charge  thereon:  Held  that  appellants  were  not 
entitled  to  deduct  such  annual  sum  iib  assessment  of  rateable  value. — 
Brecon  Markets  Co.  v.  St.  Mary's  Brecon,  86  L.T.  109. 
(x.)  App.  Div.  Ct. — Rateability — Mine. — Where  a  mine  was  drowned  out 
and  yielding  no  profits  :  Held  that  the  land  was  rateable  at  its  value  to 
a  yearly  tenant,  and  that  the  eng^ne-house,  machinery,  and  plant  must 
be  assessed  at  their  value  (if  any)  independent  of  the  mine. — Tyne  Coal 
Co.  V.  Overseers  of  Wallsend,  35  L.T.  854. 
(xL)  H.  Ii. — BateahiUty— Moorings — Thames. — C.  obtained  permission  to 
lay  down  moorings  for  two  derricks  in  the  Biver  Thames,  under  a  resolu- 
tion of  the  Conservators,  whereby  it  was  provided  that  the  work  was  to 
be  done  to  the  satidTaction  of  the  Conservators,  subject  to  payment  of 
rent  and  to  removal,  if  required  by  the  Conservators,  under  s.  91  of  the 


Digitized  by 


Google 


100  fiUARTERLY  DIGEST* 

Thames  Gonserranoy  Aofc,  1857 :  Held  (afBrming  dewMCTi  of  C.  A.,  te* 
Poor  Law  (y.),  p.  65)  that,  haTiiig  regard  to  the  nature  of  the  arrange- 
ment  and  of  the  oonstmotion  of  the  moorings,  G.  was  liable  to  be 
rated  in  respect  of  them. — Cory  t.  Bristow,  25  W.B.  88S. 

(xiL)  C.  P.  Div.— Ba*«aWK*y— Pitfr.— A  portion  of  a  fljing  pier  below  low- 
water  mark  is  wholly  beyond  the  jurisdiction,  and  not  rateable. — Blacks 
pool  Pier  Co.  t.  Fylde  Unum,  86  L.T.,  251. 

(ziiL)  Q.  B.  Biv. —BateabiUiy'-'Woode.— Under  the  Bating  Act,  87  A  S8 
Yiot.,  c.  54,  B.  4,  woodlands  are  rateable  aooording  to  tbnr  Taloe  in  their 
natural  unimprored  state.— Earl  of  Weetmorelamd  t.  89%Uhinek,  86 
L.T.  109. 

Praotio6:— 

(ozxzvii.)  O.  A.— ^pp^ol— Oo*t».— Where  a  respondent  who  had  not  been 
allowed  costs  in  the  Gonrt  below  did  not  give  notice  of  his  intention  to 
raise  the  question  on  the  appeal  under  Ord.  58,  r.  6  :  Held  that  he  coidd 
liot  on  the  appeal  ask  for  his  costs.— if  arm  t.  Aaron^  86  L.T.  43 ;  25 
W.E.  858. 

(ozzxyiii.)  C.  A. — Appeal — Costs, — Where  notice  of  motion  of  appeal  has 
been  given,  but  proper  steps  under  Ord.  58,  r.  8  have  not  been  taken,  so 
that  tibe  case  is  not  in  the  pftper  for  the  day,  the  other  party,  without 
appearing  must  make  a  substantive  application  for  costs  of  motioB.— 
Webh  V.  Mansel,  L.B.  2  Q.B.D.  117;  25  W.B.  889. 

(cccDX.)  C.  A.^Appeal^Costs—Admiralty  Action. — ^Where  Gonrt  of  Appeal 
varied  a  decision  of  the  Adm.  Div.  by  finding  that  not  one  vessel  but 
both  were  to  blame  for  a  collision,  both  parties  were  ordered  to  pay 
their  own  costs  in  the  Gonrt  below  and  in  the  Appeal  Gourt. — The 
Corinna,  85  L.  T.  781. 

(ozL)  C.  A^— Appeal — Costs — Admiralty  Action, — ^Where  the  Gourt  of  Appeal 
varied  decision  of  Adm.  Div.  by  holding  that  a  collision  was  not  owing 
to  one  of  the  parties,  but  to  inevitable  accident,  both  parties  were 
ordered  to  pay  their  own  costs. — The  City  cf  Cambridge,  35  L.T.  781. 

(ozlL)  C.  A. — Appeal — Directum  to  Jury. — On  appealing  against  a  judge's 
direction  to  a  jury,  the  proper  mode  of  proceeding  is  to  give  ordinary 
notice  of  appeal. — Cheese  v.  Lovejoy,  25  W.B.  458. 

(adii.)  C.  A. — Appeal — Dissolution  8uU — Custody  of  Children. — ^An  appeal 
from  an  order  as  to  the  custody  of  children,  made  after  final  decree  for 
dissolution  of  marriage,  lies  to  the  Full  Gourt  of  the  Divorce  DivinoUy 
whose  decision  is  final. — Gladstone  v.  Gladstone,  25  W.B.  387. 

(cxliii.)  C.  A. — Appeal — Dissolution  Suit — Order  refusing  New  Trial. — An 
appeal  from  an  order  made  in  a  suit  for  dissolution  of  marriage,  refusing 
an  application  for  a  new  trial,  lies  to  the  Full  Gourt  qi  the  Divorce 
Division,  whose  dedsion  is  final. — Robinson  v.  Bobinson,  86  L.T.  122; 
25  W.B.  888. 

(cxliv.)  C.  A. — Appeal — 8ecwr\ty  for  Costs. — Order  nisi  of  Divisional  Gourt  of 
Appeal  requiring  a  Gounty  Gourt  Judge  to  show  cause  why  he  should  not 
sign  case  for  appeal  from  his  decision,  was  discharged  after  cause  shown, 
and  defendants  again  appealed :  on  proof  that  taxed  costs  already  occa- 
sioned had  not  been  paid,  the  Gourt  ordered  the  appeal  to  be  stayed  till 
payment  of  a  deposit  into  Gourt  as  security  for  the  costs. — Clwrke  v. 
Boche,  86  L.T.  78;  25  W.B.  809. 

(cxlv.)  C.  A. — Appeal — Security  for  Costs — Delay. — ^Where  appellant  delayed 
for  nine  months  to  comply  with  order  to  give  security  for  costs,  the 
appeal  was  dismissed  on  respondent's  application  for  want  of  prosecution. 
--Judd  V.  Green,  85  L.T.  873;  25  W.B.  293. 

(oxlvi.)  C.  A. — Appeal — Separation   Sui^^Interlocutory    Order. — An    appeal 
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from  an  iDterloontorj  order  made  in  Chambem  in  a  aoit  for  Indioial 
Beparation,  lies  to  the  Fall  Goort  of  the  Diyoroe  Division,  whose  decision 
is  final.— TToZW*  v.  TTottw,  86  L.T.  161  j  25  W.E.  887. 

(oil?ii.)  C.  A.'-^Appetd — Time, — ^Notice  of  appeal  from  order  made  nnder 
Trustee  Belief  Act  most,  under  Ord.  58,  rr.  9,  15,  be  given  within 
twenty ^ne  days  of  the  perfecting  of  the  order  or  of  reposal  of  the 
application.— £a  BailUe's  Tnuts,  85  L.T.  917;  25  WJL  810. 

(eilTiii.)  C.  A. — Appeal — Time. — ^Time  for  appeal  begins  to  ran  from  r^osal 
of  an  interlocatorj  application,  thoagh  saoh  refosal  and  an  order  on 
farther  consideration  are  embodied  in  one  order. — Oummtiw  t.  Heron, 
86  L.T.  41 ;  25  W  Jl.  825. 

(ozlix.)  C.  A.— Jii]i>sal~TMiie.^Simi]ar  decision.— 1V^ie«T.IF^  86  L.T.  128; 
25  W.B.  485. 

(ol.)  C.  A. — Appeal  in  Barikruptey—Time. — In  bankraptoj  appeals,  notice 
of  motion  for  appeal  mast  be  given  within  twenty-one  days  of  signature 
or  refosal  of  order,  inclosive  of  Sundays. — Re  OUhert,  Ex  parte  Viney, 
86L.T.  48;  25  W.E.  864. 

(cli.)  C.  A. — Appeal  from  Chamhers — Time. — Held,  that  notice  of  appeal  from 
Chambers  for  a  day  when  the  Court  did  not  sit,  and  more  than  eight 
days  after  the  decision  appealed  against,  was  bad,  although  tiie  Vacation 
oonmienoed  within  the  eight  days. — Deykin  t.  CoZdirum,  86  L.T.  195; 

24  W.R.  294. 

(olii.)  O.  A. — Appeal  to  House  of  Lords — ^Leaw,— The  Court  will  not  give  leave 
to  appeal  to  the  House  of  Lords  unless  of  opinion  that  there  is  a  question 
of  law  of  sufficient  importance  to  justify  such  appeal. — In  re  Turner,  Em 
parte  AHwater,  35  L.T.  917;  25  W.B.  828. 

(diiL)  P.  C. — Appeal  to  Privy  Council — Costs. — ^An  appeal  to  her  Hajesty  in 
Council  cannot  be  brought  on  a  mere  question  of  costs. — Credit  Fonder  of 
Mauritius  v.  Patureau,  35  L.T.  869. 

(div.)  C.  A. — Appearance — Admiralty  Action. — Held  that  the  old  practice  of 
the  High  Court  of  Admiralty  as  to  appearances  nnder  protest  is  still  in 
force  in  Admiralty  actions.  ~T^  Vivar,  L.E.  2  PJD.  29;  85  L.T.  782 1 

25  W.B.  458. 

(dv.)  Ch.  Div.  V.  C.  TS..-—Attackment^Contempt.—Held  that  the  circula- 
tion by  plaintiff  among  defendant's  business  correspondents  of  a  statel 
ment  of  claim,  charging  defendant  with  unfair  and  over.reaching 
conduct,  amounted  to  contempt  of  Court,  and  that  plaintiff  must  pay 
cost  of  motion  to  commit ;  and  injunction  g^nted. — Bowden  v.  RusseUf 
86  L.T.  177. 

(dvi.)  C.  P.  Div. — Costs. — Costs  under  Ord.  55  follow  the  event  in  all  jury 
cases  irrespective  of  amount  recovered,  except  only  cases  within  the 
provisions  of  County  Courts  Act,  1867,  expressly  preserved  by  Judicature 
Act,  1873,  s.  67.— Par«oiw  v.  Tinling,  L.B.  2  C.P.D.  119;  46  L.J.  O.P. 
239 ;  35  L.T.  851 ;  25  W.B.  255. 

(dvii.)  Ch.  Div. — Costs^Ahandoned  Motion. — On  ex  parte  application  made 
at  the  close  of  the  seal  the  Court  allowed  costs  of  abandoned  motion.— 
Yetls  V.  Biles,  25  W.E.  452. 

(dviiL)  Ch.  Div.  V.  C.  TH.—CosU^AhomAimed  3fo«on.— The  Court  refused 
costs  of  an  abandoned  motion,  where  counsel  instructed  to  ask  for  them 
had  omitted  to  give  notice  to  the  other  side. — Aitken  v.  Dwnhar,  25 
W.B.  366. 

(dix.)  Sx.  Div. — Costs — Counter-claim. — ^A  plaintiff  whose  claim  is  reduced 
by  proof  of  a  counter-claim  recovers  judgment  only  for  the  balance, 
and  the  question  of  costs  is  decided  according  to  such  balance,  under 
County  Court  Act,  1875,  s.  h.— Staples  v.  Young,  25  W.B.  304. 
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(olx.)  P.  D.  A.  Div. — Costs — PweofUtnuanee.— Where  plaintiff  after  sue 
oeeding  in  an  interlooatory  application,  the  ooets  of  which  are  made 
costs  in  the  caase,  g^ves  notice  of  disoontinnan^e,  defendant  is  nnder 
roles  of  Supreme  Goort,  Ord.  23,  entitled  to  ooets  indnding  ooste  of  the 
interlocutory  application.— T^  St.  Olaf*  ^  LT.  80. 

(obd.)  C.  P.  Div.— Co«tf—Ine«rwt.— Interest  on  costs  mns  from  date  of 
taxing^  master's  certificate.— fi^c^odar  y.  CUmgk,  85  L.T.  850. 

(clzii.)  Ex.  Div. — Costs — Payment  into  Court. — ^Where  defendant  pays  money 
into  Court,  plaintiff  is  entitled  to  his  costs  np  to  that  time  provided  he 
takes  the  money  ont  nnder  Ord.  80  in  satisfaction  of  his  d^nL — Lcmg^ 
ridge  v.  Campbell,  L  Jl.  2  Ex.  D.  281 ;  86  L.T.  64 ;  25  W.B.  351. 

(clziii.)  Q.  B.  Div. — Costs — R^erenee, — Where  a  cause  is  referred  to  master, 
under  Common  Law  Procedure  Act,  1854,  s.  8,  with  powers  of  certifying 
of  a  judge  at  Nisi  Prius,  he  cannot  certify  for  costs  after  award  has 
been  taken  up,  unless  the  caae  is  remitted  to  him  by  the  Court. — 
BedweU  v.  Wood,  36  L.T.,  213. 

(cbdv.)  P.  D.  A.  Div. — Costs — Secttrity. — Where  plaintiff  has  assigned  all 
his  property  for  benefit  of  his  creditors,  he  will  generally  be  required 
to  give  security  for 'costs. — The  Lake  Megantic,  36  L.T.  183. 

(dxv.)  Ch.  Div.  V,  C.  M. — Diseladmer — Costs.— Bj  order  of  pension,  leave 
was  given  for  assigpiment  of  chambers  in  Gray's  Inn  to  A.  in  trust  for 
B.,  who  mortgaged  his  interest  to  C,  with  notice  to  A.  of  such  mortgage : 
A.' 8  name  was  never  substituted  for  that  of  assignor  in  the  books  of 
the  sodety,  and  by  an  order  of  pension  in  1873  the  previous  order  was 
rescinded :  A.  gave  no  notice  to  C.  of  such  last-mentioned  order :  C. 
brought  foreclosure  suit,  to  which  A.  put  in  answer  disclaiming  all 
interest :  Held  that  the  bill  must  be  dismissed  as  against  A.  without 
costs.— Simper  v.  Qough,  36  L.T.  92. 

(clxvi.)  C.  P.  Div. — Discovery — Interrogatories — Ord.  81,  rr,  4,  5.-^A  railway 
company  were  ordered  to  give  discovery  as  to  entries  in  their  boola 
for  several  years  past  as  to  delivery  of  goods  to  them  for  carriage. — 
HaU  V.  London  ^  N.  W.  Rail.  Co.,  85  L.T.  848. 

(dxvii.)  Ch.  Div.  V.  C.  H. — District  Registry  ^Chancery  Actions — Powers 
of  Registrars. — Chancery  actions,  notwithstanding  Ord.  35,  r.  la,  must 
be  set  down  for  trial  in  London :  district  registrars  have  no  power  to 
appoint  receivers  or  open  banking  accounts,  or,  except  by  special  direc- 
tion of  judge,  to  take  accounts  in  administrative  action. — Re  SmitK 
Hutchinson  v.  Wood,  36  L.T.  178  ;  25  W.R.  452. 

(dxviii.)  Ch.  Div.  V.  C.  H. — Evidence — Affidavit. — ^A  schedule  forming 
part  of  an  affidavit  cannot,  except,  by  order  of  the  Court,  be  filed  by 
the  record  and  writ  clerks  unless  it  is  printed  under  Ord.  31,  r.  7,  but 
the  schedule  may  be  made  an  exhibit,  and  the  affidavit  need  then  alone 
be  printed.— TTebb  v.  Bomford,  25  W.R.  251. 

(clxix.)  Ch.  Div.  V^  C.  M. — Interlocutory  Order. — Order  granted  em  parte 
for  entry  to  inspect  and  take  samples  under  Ord.  52,  r.  3. — Hennessey  f" 
Co,  V.  Rohmann,  Osborne  ^  Co.,  36  L.T.  51. 

(dxx.)  C.  A. — Leave  to  Sign  Judgment, — An  application  under  Ord.  14,  r.  1, 
that  defendant  be  called  on  to  show  cause  why  final  judgment  should 
not  be  entered  against  him,  must  be  supported  by  affidavit  of  plaintiff 
of  his  belief  that  there  is  no  defence.— fVedmci  v.  Vandersee,  L.R. 
3  Q.B.D.  70;  46  L.J.  C.P.  194 ;  35  L.T.  889  j  25  W.R.  889. 

(dxxi.)  Ch.  Div.  M.  "R, — Motion  for  Judgment — Dismissal. — Notice  of  motion 
to  dismiss  for  want  of  prosecution,  where  plaintiff  has  become  bankrupt, 
must  be  served  on  his  trustees. — Wright  v.  Swindon,  Marlborough,  ^ 
Andover  Rail.  Co.,  L.R.  4  Ch.  D.  164  j  46  L.J.  Ch.  199. 

^dxxii.)  C.  A. — Motion  for  Judgment — Discretion  of  Judge. — It  is  within  dis- 
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oretion  of  the  Goorfc  to  gnmt  or  refuse  relief  claimed  on  motion  for 
jadgment  npon  the  admissions  in  pleadings  under  Ord.  40,  r.  11. — Mellor 
T.  Sidehottom,  25  W.B.  401. 

(olxziii.)  Oh,  Div.  M.  B. — Pariies— Joinder. — Ord.  16,  r.  3,  does  not  permit 
a  person  to  be  joined  as  defendant  to  a  connter-claim  against  whom 
relief  is  claimed  in  one  of  two  inconsistent  altematiyes. — Evans  r.  Buck, 
L.B.  4  Ch.  D.  484;  46  L.J.  Oh.  157 ;  25  W.B.  892. 

(obcdy.)  Ex.  Div.— Parties — Joinder. — A  third  person  brought  in  as  a  party 
to  an  action,  under  Ord.  16,  rr.  17, 18,  is  entitled,  nnder  Judicature  Act 
1878,  s.  24,  Bub-seo.  8,  to  serve  notice  and  bring  in  a  fourth  party 
cliuming  against  him. — Fowler  y.  Kneop,  86  L.T.  219. 

(olzxv.)  C.  A. — Parties — Joinder — Alternative  Relief. — In  action  against  L* 
for  non -performance  of  contract  made  by  T.  in  name  of  L.,  when  L. 
denied  having  given  authorifcy  to  cx>ntract  as  alleged  by  statement  of 
claim :  Held  that  plaintiff  was  entitled  to  join  T.  as  defendant,  and  to 
claim  alternative  relief  against  him  or  L. — Honduras  Oceanic  BcUl.  Co, 
V.  Le  Fevre  ^  Tucker,  86  L.T.  46 ;  26  W.B.  810. 

(dzxvi.)  Ch.  Div.  M.  B. — Parties — Joinder — CoTisolidation. — After  con- 
solidation of  two  actions  a  new  defendant  was,  nnder  Ord.  16,  rr.  14, 15, 
ordered  to  be  added  without  service  of  any  writ,  and  a  present  defendant 
to  be  made  a  party  in  a  representative  character  without  further  indorse- 
ment of  any  writ,  unless  cause  to  the  contrary  should  be  shown  within 
eight  days.— Ba  W<yrtley,  L.B.  4  Ch.  180 ;  46  L.J.  Ch.  182;  25  W.B.  295. 

(dccvii.)  C.  P.  Div. — Parties — Joinder — Ord.  16,  r.  13. — ^A  plaintiff  is  not  at 
liberty,  on  grounds  of  his  own  convenience,  to  add  as  defendants  persons 
against  whom  he  does  not  intend  to  set  up  any  claim. — Norris  r.  Beazley, 
L.B.  2  C.P.D.  80  J  46  L.J.O.P.  169;  86  L.T.  845;  25  W.B.  820. 

(clxxviii.)  C.  A. — Parties — Third  Party  Notice.—  Held,  reversing  decision  of 
Q.  B.  Div.,  that  third  party  notice,  under  Ord.  16,  r.  18,  may  be  given 
wherever  there  is  primd  facie  a  material  question  which  is  common 
as  between  plaintiff  and  defendant,  and  as  between  defendant  and  the 
third  party,  and  which  may  be  advantageously  decided  in  the  action, 
without  prejudice  or  delay  to  plaintiff. — Swansea  Shipping  Co.  y.  Dun. 
can,  Fox,  ^  Co,,  86  L.T.  879 ;  25  W.B.  288. 

(dzziz.')  Oh.  Div.  M.  B. — Parties — Wrorig  Plaintiff— Mistake  in  Law — 
Ord.  16,  r.  2. — Where  demurrer  on  ground  that  the  Wrong  person  was 
plaintiff  was  allowed,  leave  to  amend  was  given :  fraud  being  charged, 
the  question  of  costs  was  reserved  till  the  hearing. — Duckett  v.  Got;er, 
25  W.B.  455. 

(dzzx.)  Ch.  Div.  M.  B. — Petition, — Where  four  persons  were  entitled 
absolutely  to  property  carried  to  a  separate  account  in  one  suit,  and 
one  of  such  persons  was  entitled  also  to  a  fund  standing  to  his  separate 
account  in  another  suit,  an  order  was  made  for  payment  out  of  both 
funds  on  one  petition  instituted  in  both  suits. — Greenwood  y.  Greenwood  ; 
Bell  y.  KeUlewell,  25  W.B.  816. 

(olxxxi.)  P.  D.  A.  Div. — Pleading — Admiralty  Action — Preliminary  Acts, — 
Ord.  19,  r.  80,  as  to  delivery  of  preliminary  Acts  does  not  apply  to  an 
action  bronght  against  a  ship  carrying  cargo,  for  damage  to  the  cargo  by 
collision  with  another  ship. — The  John  Boyne,  86  L.T.  29. 

(dzxxii.)  Ch.  Div.  V.  C.  B.—Pleadings-'Amendment—'Ord,  27,  r.  1.— 
Court  gaye  leave  to  amend  statement  of  claim  on  payment  of  costs  of 
application,  without  enquiring  as  to  materiality  of  proposed  amend- 
ment.—C/icster/icW  Co,  y.  Black,  25  W.B.  409. 

(clzxxiii.)  Ex.  Div. — Pleading — Cownter'Cladm, — Where  seyeral  plaintiffs  pat 
in  a  joint  claim  defendant  may,  under  Judicature  Act,  1878,  s.  24,  and 
under  Ord.  16,  rr.  1,  8,  and  Ord.  19,  r.  8,  set  up  a  separate  counter-claim 
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Boiindingin  damages  against  each  plaintiff. — Manchester,  Sheffield,  omd 
LincolMhire  Rail.  Co.  r.  Brooks,  L.B.  2  Ex.  D.  243;  46  L.  J.  Ex.  244; 
36  L.T.  103  ;  25  W.B.  413. 

(olxxxiv.)  Ch.  Div.  M.  R. — Pleading — Counter-cla/im, — A  claim  by  defendant 
against  co-defendant  for  indenmitj  cannot  be  set  op  by  counter-claim. — 
Fumiss  V.  Booth,  LJt.  4  Ch.  D.  686;  46  L.J.  Ch.  112;  26  W.B.  267. 

(dxxxT.)  p.  D.  A.  Div. — Pleading — Covntercloim — CoUmon  Ccue.^Defendant 
in  a  collision  case,  resident  out  of  jnrisdiction,  making  a  ooonter-daim  for 
damage  to  his  own  ship,  most  give  security  for  the  whole  costs  of  the 
action,  otherwise  his  oountes-claim  will  be  dismissed. — The  Jvlia  Fisher, 
36  L.T.  267. 

(olxxxvi.)  C.  P.  Div. — Pleading  —  Mistake  —  Eec<»/kJaWon.~Where  plead- 
ings  show  that  a  contract  was  reduced  to  writing  by  mntnal  mistake  of 
parties,  the  Court  will  treat  the  contract  as  reformed. — BresUmer  r. 
Barwick,  86  L.T.  62;  24  W.B.  901. 

(dxxxviL)  C.  A. — Pleading  —  Reply. — In  action  for  specific  performance 
defendant  pleaded  breaches  of  agreement  by  plaintiff,  whereby  contract 
was  avoided :  Held  (reversing  decision  of  Y.  G.  B.,  see  Practice  (cxiii.), 
p.  68)  that  plaintiff  was  entitled  in  his  reply  to  state  what  facts  he 
pleased,  not  being  scandalous  or  irrelevant,  to  meet  a  defence  by  con- 
fession and  avoidance. — HaU  v.  Eve,  86  L.  T.  926. 

(olzzxviii.)  C.  A. — Referee — Qvsstion  of  FroAtd. — ^A  case  involving  questions  of 
fraud  and  the  character  and  reputation  of  the  parties  will  not,  except  by 
consent,  be  sent  for  trial  before  Official  Beferee. — Leigh  v.  Brooks,  25 
W.B.  401. 

(clxxxix.)  App.  Div.  Ot. — Service  out  qf  Jurisdiction — Manager  of  Fimi 
— Ord.  9,  r.  6  a. — Service  may  be  effected  on  the  manager  of  a  defendant 
who  is  out  of  the  jurisdiction,  if  such  defendant  carries  on  business 
under  the  name  of  a  firm  having  a  place  of  business  within  the  juris- 
diction. —  O'Neil  V.  Clason,  46  L.J.  C.P.  191. 

(cxc.)  C.  A. — Service  out  of  Jurisdiction — Ord.  11,  rr.  1,  3. — ^Affidavit  in 
support  of  application  for  order  for  service  out  of  jurisdiction  must  show 
that  caose  of  action  arose  vrithin  the  jurisdiction :  Order  of  Y.  C.  M.  see 
Practice  (cxxiii.),  p.  69,  discharged.— ^rsot  AustraJAan  Gold  Mining  Co, 
V.  Martin,  3.6  L.T.  874 ;  26  W.B.  246. 

(oxci.)  C.  A.—Special  Case— Ord.  34,  r.  2.— Decision  of  Q.B.  Div.  see  Practice 
(Ixv.),  p.  28,  affirmed.— Ifetropolitcm  Board  qf  Works  t.  New  River  Co., 
L.B.  2  Q.B.D.  67 ;  46  L.J.  Q.B.  183. 

(oxcii.)  App.  Div.  Ct. — Time— Enlargement — Ord.  67,  r.  6. — Where  def en. 
dant's  solicitor,  after  entering  appearance,  neglected  the  action,  so  that 
judgment  was  g^ven  against  defendant  by  default,  the  Court,  on  the 
application  of  defendant,  made  more  than  six  days  after  the  trial,  but 
within  six  days  of  his  first  hearing  thereof,  granted  enlargement  of  time 
to  enable  defendant  to  more  to  set  aside  the  judgment. — MieheU  v. 
WiU<m,  26  W  JL  380. 

(ozoiii.)  C.  A. — IVcmsfer  of  Action. — An  action  was  commenced  in  Ex.  Div.  for 
remission  of  contract  for  sale  of  land  and  recovery  of  deposit :  vendor 
filed  counter-claim  for  specific  performance:  Held  that,  on  vendor's 
application,  the  action  must  be  transferred  to  Ch.  Div. — HolUnoay  v. 
York,  26  W.B.  403. 

(ozoiv.)  Ch.  Div.  V.  C.  B.^  Trial  ^Default  of  Appearance. -^  When  an 
action  being  called  on  for  trial,  no  papers  had  been  delivered  and  plaintiff 
did  not  appear :  the  Court  dismissed  the  action  with  coets.^  JWeU  v. 
Wale,  36  L.T.  95. 

(cKov.)  Ch.  Div.  V.  C.  K. — Trial — Jwry.-^Jn  a  suit  for  remission  of  con- 
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tract  on  ground  of  f  rand :  Held  that  the  Conrt  had  discretion  to  order 
trial  without  a  jnrj.—- BoeKc  ▼.  JETay,  36  L.T.  295 ;  25  W.B.  392. 

(cxori.)  Ch.  Div.  V.  C.  B.— Trial  by  Jwry^-DiscreHon  of  Court.—The  Conrt 
will  not  exeroiee  its  discretion  under  Ord.  36,  r.  26,  to  order  trial  without 
a  jury,  unless  good  reason  is  shown  for  the  exerdse  of  such  discretion. — 
West  V.  White,  L.E.  4  Ch.  D.  631 ;  36  L.T.  95 ;  26  W.B.  342. 

(cxcvii.)  Ch.  Div.  V.  C.  M.— Tnol— Jury— Dwcrc*i<m  of  Court,— -Held  in 
a  suit  for  specific  performance  that  the  Court  has  a  discretionary  power 
to  refuse  a  trial  by  jury,  and  that  the  hearing  must  be  in  Ch.  Diy. 
without  a  jury.— Pt7l«y  v,  Bwylis,  36  L.T.  296. 

(cxcriiL)  Ch.  Div.  M.  B,.—Writ^RgMwal.'-The  Court  gave  plaintiff  leave 
to  renew  a  writ  which  he  had  been  unable  to  senre,  though  more  than 
twelve  months  had  elapsed  since  the  date  of  the  writ. — In  re  Jones, 
Eyre  v.  Cox,  25  W.R.  303. 

Frinoipal  and  Agent  :— 

(ix.)  Ch.  Div.  M.  B. — Brokers-Custom  of  London — Dry  Qoods  Market- 
Broker  purchased  goods  from  C.  lying  in  docks  for  undisclosed  principals, 
and  endorsed  delivery  order  to  them,  who  deposited  the  same  with  plaintiffs 
to  secure  advances :  plaintiffs  lodged  the  order  at  defendant's  city  office, 
with  request  for  warrants  :  on  the  same  day,  before  notice  of  the  delivery 
order  had  been  received  at  the  deck-house,  the  broker  hearing  that  his 
principals  had  stopped  paypaent,  paid  C.  the  price  of  the  goods,  applied 
for  and  obtained  the  warrants  in  the  name  of  C,  who  endorsed  the 
warrant  to  him,  and  gave  him  a  second  delivery  order :  Held  that  C.'s 
lien  passed  to  the  broker,  who  was  entitled  to  retain  the  goods. — Imperial 
Bank  v.  London  Sr  8t  Katharine's  Dock  Co.,  36  L.T.  233 

(x.)  App.  Div.  Ct. — Factors  Act — Agent  Dealing  as  Principal — Where 
a  factor  had  transferred  to  defendants  who  did  not  know  him  to 
be  only  an  agent,  goods  of  his  principal  in  discharge  of  his  own  antece- 
dent debt :  Held  that  the  Factors  Act  (6  Geo.  4^  c.  94)  did  not  require 
the  sale  to  be  by  money  actually  passing,  and  that  the  value  of  the  goods 
could  not  be  recovered  from  defendwats. — Thacknih  v.  Fergusson,  25 
W.R.307. 

(xi.)  C.  P.  Div. — Factors  Act — Dock'U)arrants — Fraudulent  Pledge. — H.  having 
purchased  goods  in  bond,  as  agent  for  plaintiff,  retained  the  dock, 
warrants,  and  deposited  them  vri^  defendants  as  security  for  an  advance 
to  himsehP,  and  absconded :  Held  that  H.  was  not  **  intrusted  with  the 
possession  of  goods,"  within  the  Factors  Act,  6  Geo.  4,  c.  94,  and  5  &  6 
Vict.,  c.  99.— Johnson  v.  The  Credit  Lyonnais,  36  L.T.  253. 

Principal  and  Surety  :— 

Cri.)  C.  P.  Div. — Discharge — Oiving  Tim,e — Agreement. — Ship  was  repaired 
by  plaintiffs,  by  order  of  W.  ship's  hnsbsfld,  with  authority  of  defen- 
dants and  B.,  the  co-owners :  W.  agreed  with  plaintiffs  that  the  cost  should 
be  paid  partly  in  cash,  partly  in  good  bills,  and  should  be  apportioned 
between  owners  in  proportion  to  their  sltfures:  defendants  paid  the 
amount  apportioned  to  them  by  cheque  or  cash,  but  B.  by  a  bill  at  six 
months  which  was  dishonoured :  Held  that  defendants  were  bound  by 
mode  of  payment  adopted  and  were  not  discharged  from  liability  by 
plaintiffs  taking  B.'s  bill  and  giving  him  time. — Mould  v.  Andrews,  85 
L.T.  818. 

Probate  :— 

(xii)  P.  D.  A.  Div. — AUeraHons — Lithographed  Form. — Testator  made  will  on 
lithographed  form,  filling  up  the  blank  spaces,  and  making  interlinea. 
tions  aiul  obliterations:  surviving  witness  ooold  not  say  whether  the 
laterlineatioiui  and  obliteratioiit  were  00  the  wiU  when  he  attested  it, 
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but  tbej  were  neoessary  to  oarry  into  effeot  declarations  of  testator, 
made  before  the  execution  of  the  will:  probate  fpranted  to  will  as 
altered.— I>enc^  r.  Dench,  46  L.J.  P.D.  ft  A.  18 ;  26  W.B.  414. 

(zili.)  P.  D.  A.  Div. — Attestaiion. — Where  attestation  clause  was  informal, 
and  the  witness  could  not  be  found,  on  application  of  testator's  daughter, 
who  was  alone  entitled  to  take  under  an  intestacy,  the  Court  granted 
probate  to  her  without  affidavit  of  due  execution. — In  the  Goods  of  Hut, 
86L.T.900;  26W.B.  278. 

(xir.)  P.  D.  A.  1)17.— Emecutor—" Either  One*'— Sole  Survivor,-— Teetti/bat 
bequeathed  property  to  his  three  sisterq,  "  or  to  such  of  them  as  are  alive 
at  the  time  of  my  death,"  and  appointed  "  either  one  of  them  "  his  sole 
executrix  :  only  one  of  his  sisters  survived  him :  probate  was  refused  to 
the  surviving  sister. — In  the  Qoods  of  SlaekweU,  25  W.B.  805. 

(xv.)  P.  D.  A.  Div. — Eweeutor — Name  in  Blcmk— Evidence, — ^Testator  iq». 
pointed  to  be  one  of  his  executors  **  Perceval  ,  of  Brighton, 

Esquire,  the  lather  "  :  Held  that  evidence  was  admissible  to  ascertain 
who  was  the  person  designated,  and  probate  granted  to  a  Hr.  William 
Perceval  Boxall,  a  friend  of  the  testator. — In  the  Qoods  of  De  Bomu, 
46  L. J.  P.D.  &  A.  6 ;  86  L.T.  268 ;  25  W.B.  852. 

(xvi.)  P.  D.  A,  Tyiv.—Ewecvtor  according  to  Tenor. — ^Testatrix  appointed  A. 
her  executrix,  **  only  requesting  "  that  B.  and  0.  would  act  for  or  with 
A. :  Held  that  B.,  who  alone  survived  testatrix,  was  executor  according 
to  the  tenor.— In  the  goods  of  Brown,  25  W.B.  431. 

(xvii.)  P.  D.  A.  Div, —Limited  Grant—Draft  of  lost  TftK.— When  the  will  of 
a  married  woman,  made  with  husband's  consent,  was  lost,  the  Court 
g^nted  probate  to  a  draft  limited  till  finding  of  the  will,  and  also  to 
such  personalty  as  was  disposed  of  by  the  dnift.— In  the  goods  of  Alice 
ThrippleUm,  85  L.T.  909. 

(xviii.)  P.  D.  A.  Div. — Revocation— Misdescription  of  Codicil, — Testatrix 
executed  a  will  in  January,  1876,  and  a  codicil  in  February,  1876,  and  a 
second  will  and  codicil  in  1877 :  the  two  wills  were,  with  an  exception, 
identical,  but  the  second  codicil,  by  a  clerical  mistake,  purported  to  be  a 
codicil  to  the  will  of  January,  1876 :  the  Court  granted  probate  to  the 
second  will  and  codicil. — In  the  goods  of  Ince,  25  W.B.  396. 

(xix.)  P.  D.  A.  Div. — Revocation — Conditional— Revival  of  earlier  WiU,— 
A.  exeout€»d  a  will  in  1864 :  in  1874  he  and  his  wife  executed  a  joint  will 
when  starting  on  a  railway  journey  in  these  words — "  In  case  we  should 
be  called  out  of  the  world  at  one  and  the  same  time,  and  by  the  same 
accident,  our  wishes  will  be,"  &o.,  and  containing  usual  clauses  of  revo- 
cation :  A.  afterwards  died,  leaving  his  wife  surviving  him :  Hei^d  that 
the  first  will  was  entitled  to  probate. — In  the  goods  cf  Hugo,  25  W.B.  896. 

Public  Health:— 

(v.)  C.  P.  Div. — Drainage  Board — Committee, — i  committee  appointed  by 
a  drainage  board  under  24  &  25  Yict.,  c.  183,  cannot  delegate  their 
powers  to  individual  members. — Cook  v.  TTord,  25  W.B.  860. 

(vi.)  Q.  B.  1)17,— Justices— Power  to  state  Case— 98  ^  89  Yict,y  c.  65.— 
Justices  have  no  power  to  sti^te  a  case  on  refusing  order  for  local 
authority  to  enter  premises  under  Public  Health  Act,  1875,  s.  805.— 
Diss  Urban  Sanitary  Authority  v.  Aldrich,  L.B.  2  Q.B.D.  179. 

(vii.)  C.  A. — Sewer, — Held  that  on  the  construction  of  the  Public  Health  Act, 
1875,  s.  16,  the  local  authority  may  carry  sewers  on  or  over  as  well  as 
under  "  lands,"  and  that  **  lands  "  includes  buildings. — Roderick  v.  Local 
Board  of  Aston,  36  L.T.  170 ;  25  W.B.  403. 

(viii.)  App.  Div.  Ct.— Vaccination -90  Sr  31  Vict.,  c.  84;  84  ^  85  Vict,, 
c.  98. — Where  a  child  has  had  small-pox,  no  certificate  to  that  effect 
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18  required  to  be  tranimifcted. — Broadhe(id,  Appellant ,  y,  HoldswortT^ 
Respondent,  46  L.J.  M.C.  172;  25  W.B.  306. 

Bailway:— 
(xziL)  App.  Div.  Ct. — Carrier — NegUgenee, — Held  that  a  jadge  cannot  non- 
snit  plaintiff  on  g^nnd  that  he  has  not  proved  damage,  withont  taking 
into  acoonnt  question  of  breach  of  contract  or  negligence. — Roberts  y. 
Midland  Bail,  Co.,  25  W.B.  323. 

(zxiii.)  C,  A.-^Ca/rriers — Passengers*  Luggage — Steam  Packet. — Decision  of 
Ex.  Div.,  see  Railway  Company  (iv.),  p.  81,  affirmed. — Cohen  v.  South 
Eastern  RaU.  Co.,  L.R.  2  Ex.  D.  253  ;  36  L.T.  130 ;  25  W.B.  475. 

(zxiv.)  C.  A. — Level  Crossing — Private  Right  qf  Way. — Plaintiffs  under  a 
contract  with  a  railway  company  were  entitled  for  themselves,  their  heirs, 
tenants,  and  assigns,  with  their  horses,  carts,  &c.,  to  ''free  way  of 
passage "  over  a  level  crossing,  whereon  there  was  also  then  a  public 
footway  :  subsequently  a  private  Act  was  passed  whereby  '*  all  rights  of 
way  "  over  the  crossing  were  extinguished :  Held,  on.  the  construction  of 
the  Act,  that  it  only  affected  public  rights,  and  that  plaintiffs  were 
entitled  to  injunction  restraining  company  from  blocking  up  the 
crossing. — Wells  v.  London,  Tilbury,  and  Sovihend  Rail.  Co.,  25  W.B.  325. 

(xxv.)  C.  A. — Regulation  of  Railways  Act,  1842,  s.  6 — Board  of  Trade — 
Report  of  Inspector. — Decision  of  M.  B.,  see  Bailway  (zi.),  p.  32,  affirmed. 
—Attomey.Qemral  v.  Qt.  Western  Rail.  Co.,  46  L.J.  Oh.  192 ;  35  L.T. 
921;  25W.B.  830. 

(xxvi.)  Q.  B.  Div. — Undue  Preference. — Defendants  gratuitously  carted  goods 
of  A.,  B.,  and  C,  and  allowed  to  them  a  rebate  which  was  allowed  to 
them  by  rival  railway  companies  in  respect  of  sidings :  Held  that  D., 
being  charged  for  cartage  and  allowed  no  rebate,  could  maintain  action 
for  undue  preference.— Evers^d  v.  L.  Sf  N.  W.  Rail.  Co.,  36  L.T.  12 ; 
25  W.B.  411. 

Bevenue  :— 

(vL)  Ex.  Div. — Inhabited  House  Duiy.^Held  that  houses  used  for  pro- 
fessional purposes  in  which  a  care-taker  sleeps  at  night  are  not  exempted 
by  32  ft  33  Yict.,  c.  14,  s.  11,  from  Inhabited  House  Dutj.^Keene  y. 
Dashvfood,  86  L.T.  215. 

(vii.)  Q.  B.  Div. — Land  Tax — HospitaZ.^The  exemption  of  the  site  of  a 
hospital  from  Land  Tax  ceases  on  removal  of  the  hospital. — Rabbits  y. 
Cox,  46  L.J.  Q.B.  207;  35  L.T.  834;  25  W.B.  252. 

(viii.)  Ch.  Div.  M.  B. — Succession  Duty. — ^A  remainder.man  sisttled  his 
remainder  on  himself  for  life,  with  remainders  over,  and  on  death  of 
previous  tenant  for  life  paid  the  whole  of  the  Succession  Duty :  Held 
that  he  was  entitled  to  have  such  duty  raised  out  of  the  capital  of  the 
fund.— Cud(2on  v.  Cuddon,  L.B.  4  Ch.  D.  588;  25  W.B.  841. 

Scotland,  Law  of  :— 

(v.)  H.  Ii. — Appeal  to  House  of  Lords — Court  qf  Justiciary. — There  is  no 
appeal  to  H.L.  from  the  High  Court  of  Justiciary  in  Scotland. — Maekin* 
tosh  y.  TJie  Lord  Advocate,  L.B.  2  App.  41. 

(vi.)  H.  L. — Churchyard — Enlargement. — Held  that  an  order  of  Presbytery 
for  enlargement  of  churchyard,  made  after  sufficient  notice,  cannot  be 
impeached  for  informality. — Walker  v.  Presbytery  of  Arbroath,  L.B.  2 
App.  79. 

Settlement  :— 

(xxiv.)  Ch.  Div.  V.  C.  H..— Covenant  to  Settle  after-acquired  Properly.— 
In  construing  a  covenant  to  settle  after-acquired  property  the  words 
'<  during  the  coverture"  will  be  implied,  even  though  the  covenant 
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refers  expressly  to  speoifio  property. — Be  CamphelVa  PoUcy  Trvsts,  46 
L.J.  Gh.  142;  25  WJL  268. 

(zzT.)  Ch.  Diy.  M.  B,,— Custody  qf  Deed9— Tenant  for  Lifo.—Cowrt  will  not 
interfere  with  right  of  legal  tenant  for  life  to  custody  of  title  deeds 
except  where  danger  to  the  deeds  is  apprehended  or  when  they  are 
required  for  carrying  ont  trusts  under  administration  of  the  Court. — 
Loathes  t.  Le^ithss,  25  W.B.  492. 

(xxri.)  Oh.  Div.  V.  C.  B,— Voluntoer ^Widower* s  Son.— A  marriage  settle- 
ment  contained  a  limitation  of  property  of  the  husband  in  favour  of  his 
son  by  a  former  marriage:  Held  that  such  limifcation  was  void  as 
against  a  subsequent  purchaser  from  the  husband. — Price  y.  Jenkins^ 
L.B.  4  Gh.  D.  483 ;  46  L.J.  Gh.  214 ;  86  L.T.  237;  25  W.B.  427. 

Ships:— 
(xlv.)  App.  Div.  Ct. — Bill  of  Lading— Constntetion — Leakage. — ^The  words 
"  not  accountable  for  leakage  "  in  a  bill  of  lading  do  not  exempt  from 
liability  for  damage  to  packages  other  than  the  leaky  package.—  Thr^ 
V.  Toule,  86  L.T.  114. 

(xlTi.)  App.  Div.  Ct,— Bill  of  Lading—"  Freight:*— "Ey'tdenoe  is  not  admis. 
sible  to  explain  meaning  of  *' freight:"  "freight  payable  in  London '* 
fixes  the  place,  but  not  time  of  payment. — KraZl  y.  Bumettf  25  W.B.  305. 

(xlyii.)  C.  P.  Div. — Charter-paHy — BUI  of  Lading — Construction. — Defendants 
chartered  plaintiffs  ship  to  carry  cargo:  charter-party  provided  for 
cesser  of  charterer's  liability  on  loading,  and  advance  of  freight  with 
demurrage  at  G.  paid :  bill  of  lading  contained  no  such  restriction :  Held 
that  both  documents  must  be  taken  together,  and  that  defendants'  lia- 
bility ceased  on  performance  of  condition  of  charter-party. — Bancick  y. 
Bumyeat  ^  Co.,  36  L.T.,  250 ;  25  W.R.  395. 

(xlviii.)  Q.  B.  Div. — Cliarter-paHy — Construction — Custom. — By  a  charter- 
party  consisting  of  a  printed  form,  plaintiff  chartered  defendant's  ship 
to  load  cargo  at  Trinidad,  "  to  be  brought  to  and  taken  from  alongside 
at  merchant's  risk  and  expense : "  at  the  end  of  the  form  the  words 
were  appended  in  writing,  **  Gargo  at  Trinidad  as  customary : "  Held 
that  defendants  were  liable,  under  the  custom  of  Trinidad,  for  lightersg^ 
at  that  port.— Scrutton  y.  Childs,  36  L.T.  212. 

(xlix.)  C.  A.— Charter-party  —  Construction — Liahility — Lien. — Decision  of 
G.P.  Div.,  see  Ship  (xxvii.),  p.  74,  affirmed. — French  y.  Qerber,  25 
W.B.  355. 

0.)  C.  A. — ChaHer-party — Time — Detention  of  Ship. — ^Plaintiff  chartered  a 
ship  for  twelve  months  from  a  named  date :  owing  to  detention  of  thd 
ship  by  Board  of  Trade,  she  was  not  ready  to  receive  cargo  till  three 
months  after  the  named  date :  Held  that  plaintiff  was  entitleid  to  rescind 
the  contract.— Tullt/  y.  Howling,  L.B^  2  Q.B.D.  182;  33  L.T.  163;  25 
W.B.  290. 

(li.)  Q.  B.  Div. — Charter-party — Warranty  of  Seaworthiness. — A  warranty 
of  seaworthiness  implied  in  a  charter-party  attaches  at  the  time  of 
sailing  with  cargo  on  board,  and  proof  of  seaworthiness  at  commence- 
ment of  loading  will  not  discharge  the  warranty. — Cohen  y.  Davidson, 
36  L.T.  244 ;  25  W.B.  369. 

(lii-)  C.  A. — Collision. — Held  that  in  a  case  of  collision  by  night  between  a 
steamer  and  a  barge,  there  was  no  presumption  in  law  that  the  steamer 
was  to  blame.— The  Swallow,  36  L.T.  231. 

(liii.)  P.  D.  A.  Div,— Collision — Control  of  Dock-master. -~L  vessel  entering 
dock  within  the  jurisdiction  and  under  the  directions  of  the  dock-master 
is  liable  for  damages  from  collision  which  might  have  been  prevented 
by  proper  precautions  on  part  of  the  master  of  the  yessel. — TA«  Cynihia, 
L.B.2PJ)52;  36L.T.  184. 
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(liy.)  P.  D.  A.  Diy« — Collision — Doelc-masUi's  Authority. — A  yessel  learing 
dock  under  charge  of  pilot  is  liable  for  damage  from  collisioii  oooarring 
within  dook.master's  aothoritj,  and  cansed  by  defect  of  her  tug,  even 
thongh  such  tng  is  supplied  bj  the  dock  company. — The  Belgic,  L.B. 
2P.D.  67;  85L.T.929. 

(!▼•)  P-  D.  A.  Div. — Collision — Inevitable  Accident — Costs. — Where  a  colli- 
sion turns  oat  to  hare  been  caused  by  an  inevitable  accident,  each  partj 
will  generallj'  be  ordered  to  paj  their  own  costs,  bat  where  from  the 
first  sach  cause  must  have  been  obvious,  the  Court  will  in  exercise  of 
its  discretion  dismiss  the  action  with  costs. — The  Innisfail,  The  Secret, 
86  L.T.  819. 

O^i')  P.  D.  A.  Div. — Collision—Limitatum  of  Liability — Reference. — In  a 
collision  case  the  defendants  having  admitted  their  liability  and  paid  the 
amount  thereof  in  Court,  under  the  Merchant  fihipping  Act,  1862,  s.  64, 
the  Court  ordered  stay  of  proceedings  save  as  regard  a  reference  for 
purpose  of  ascertaining  the  respective  amounts  due  to  plaintiff  and  tax- 
ation  of  oosta.— The  Expert,  86  L.T.  268. 

Qy^)  P.  D.  A.  Div. — Collision — Moored  Vestel. — During  a  violent  gale  a 
steamer  was  driven  from  her  mooring^  by  a  brig,  and  drifted,  and  ulti- 
mately  came  in  contact  with  a  barque,  owners  whereof  brought  action 
for  damage  against  steamer :  the  steamer's  chains  were  proved  to  have 
been  unbent,  and  no  look-out  was  kept  on  deck :  Held  that  the  steamer 
was  liable  for  the  damage. — The  Pladda,  L.B.  2  App.  34. 

(IviiL)  P.  C. — Collision — Rule  of  Road. — A  ship  missing  stays  must  be  got 
under  control  as  soon  as  possible  so  as  not  to  embarrass  an  approaching 
ship  :  a  ship  close  hauled  on  starboard  tack  approaching  another  on  the 
port  tack  is  bound  to  keep  away  on  discovering  the  other  is  unmanage- 
able.—r/i«  Lake  8t.  Clair  v.  The  Underwriter,  86  L.T.  166. 

(Hx-)  P.  D.  A. — Forfeitwre—BonA  Fide  Purchase.—A  ship  was  claimed  on 
behalf  of  the  Crown,  as  forfeited  for  breaches  of  Merchant  Shipping 
Act,  1864,  s.  103 ;  defendant  in  statement  of  defence  that  he  had  be- 
come the  bond,  fide  purchaser  of  the  ship,  without  notice,  after  the 
alleged  date  of  the  offences  and  before  the  seizure  of  the  ship :  Held 
on  demurrer  that  the  ship  was  forfeited  on  the  commission  of  the  offence, 
and  that  the  defence  was  bad.— T^  AnnandaXe,  86  L.T.  269. 

Qx.)  C.  A. — Qenerctl  Average. — Decision  of  Q.B.  Div.,  see  Ship  (xxxviii.), 
p.  76,  sUBrmed.— Robinson  v.  Price,  26  W.B.  469. 

(Ixi.)  P.  C. — Hypothecation  of  Cargo. — Master  cannot  bottomry  ship  or 
hypothecate  cargo,  without  communicating  with  owner,  if  practicable,  and 
stating  necessity. — Kleinworth  8f  Co.  v.  Cassa  Mwrittvma,  of  Oenoa, 
L.B.  2  App.  156;  36  L.T.  118. 

(Ui.)  O.  A. — Mortgage  —  Registration  Effect  of—Freight. — Decision  of  O.P. 
Div.,  see  Ship  (xli.),  p.  76,  reversed.— JCeitfc  v.  Burrows,  26  W.B.  446. 

(bdiL)  Q.  B.  Div. — NavaX  Inquiry. — Withdrawal  of  Board  of  Trade  from 
inquiry  under  Merchant  Shipping  Acts  before  magistrate  as  to  damage 
does  not  put  an  end  to  the  inquiry. — Ex  parte  Minto,  36  L.T.  808 ;  26 
W.B.  261. 

(Iziv.)  P.  D,  A.  Div. — Salvage — Assignment, — ^An  assignment  by  a  seaman 
of  salvage  reward  ahready  due  is  void  under  17  &  18  Yict.,  c.  104,  s.  182, 
and  a  defence  setting  up  such  assignment  in  an  action  for  distribution  of 
salvage  is  bad  on  demurrer.— T^  Rosario,  L.B.  2  P.D.  41 ;  86  L.T.  816. 

(IXT.)  C.  A. — Salvage^Inequitable  Agreement. — ^Decision  of  Adm.  Div.,  see 
Ship  (xxii.),  p.*  87,  affirmed.— T/»«  Medina,  L.B.  2  P.D.  6 ;  36  L.T.  779. 

(IxtL)  p.  D.  A.  Div.  —  Salvage— Jurisdiction  of  County  Court.  —  A  County 
Court  has  jurisdiction  to  try  suit  of  distribution  of  salvage  where  amount 
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of  apportionment  asked  for  does  not  exoeed  £300,  though  Talae  of  pro- 
pertj  sared  exoeeds  £1000.— T/ie  GlamUbankh  L.B.  2  P.D.  45;  86 
L.T.  27. 

(Ixrii.)  P.  D.  A. — Salvage — UncompleUd  Service. — ^Where  ship  A.  was  re- 
qoested  to  aid  ship  B.  in  distress  withont  amount  of  rewaid  being  fixed, 
and  remained  ready  to  give  assistanoe  all  ni^ht,  bat  in  the  morning  ship 
C.  offered  and  was  engaged  to  tow  ship  B.  into  harbour  for  a  less  snm 
than  ship  A.  would  aooept:  Held  that  ship  A.  was  entitled  to  fair 
compensation  for  service  rendered  and  loss  sustained. — The  Maude,  86 
L.T.  26. 

Solicitor  :— 

(ix.)  Ch.  Div.  M.  B,.— Articled  CUrk^Service.—YTheTe  an  articled  olerk 
entered  into  supplemental  articles  after  his 'master's  death  and  carried 
on  his  new  master's  business  in  their  joint  names,  but  under  a  verfaal 
agreement  that  the  clerk  should  receive  a  salary  and  pay  over  the  profits : 
Held  that  under  the  circumstances  of  the  case  the  service  was  sufficient 
under  6  &  7  Vict.,  c.  73.— J?2j  parte  Joyce,  L.E.  4  Gh.  D.  596;  25  W.E. 
840. 

(x.)  C.  P.  DiV. — Contempt — Attachment — Striking  off  Bolls. — If  solicitor  is 
guilty  of  contempt,  the  proper  coarse  is  first  to  move  for  attachment : 
motion  to  strike  off  the  rolls  must  be  upon  notice. — Be  a  Solicitor,  86 
L.T.  113. 

Telegraph  :— 

(iii.)  C.  P.  Div. — Misdelivery — Damages. — Held  that  a  telegraph  company, 
in  absence  of  special  contract  or  fraud  on  their  part,  are  not  liable  to 
receiver  of  a  telegram  for  damage  arising  from  misdelivery. — Dickson  v. 
Beuter^s  Telegraph  Co.,  L.E.  2  C.P.D.  62;  46  L.J.  C.P.  197;  35  L.T.  842; 
25  W.E.  272. 

TiUo:- 

(ii.)  C.  A. — Adverse  Possession, — Defendant,  having  with  others  right  of  way 
over  a  piece  of  land  the  property  of  the  lord  of  the  manor,  ploughed  up 
and  used  as  his  own  a  jMirt  of  the  land  without  interruption  for,  more 
than  twenty-one  years :  the  remainder  of  the  piece  of  land  which  was 
not  fenced  from  the  appropriated  part  was  left  in  its  orig^inal  oondition : 
Held  that  defendant  had  acquired  a  good  title  to  the  soil  and  minerals  of 
and  under  the  appropriated  part,  but  not  to  the  remainder  of  the  soil  or 
minerals  —£feddan  v.  Smith,  86  L.T.  168. 

Trade:— 

(i.)  Ch.  Div.  V.  C.  B. — Breach  of  Covenantr— Injunction. — Held  on  the 
oonstruction  of  a  covenant  not  to  carry  on  a  particular  trade,  that  the 
selling  gfoods  as  a  journeyman  employed  by  a  person  engaged  in  such 
trade  was  a  breach  restrainable  by  injunction. — Jcfnes  v.  Heavens,  L3. 4 
Ch.  D.  636;  25  W.E.  460. 

Trade  Mark:— 

(v.)  Ch.  Div.  V.  C.  'B,'—^9spired  Patent.—^.  C,  deceased,  and  plaintiff 
0.  G.,  jointly  took  out  Letters  Patent  for  a  filter,  which  they  allowed  to 
drop,  but  continued  to  affix  to  their  filters,  *'  G.  C.'s  improved  patent 
gold  medal,  self -cleansing,  rapid  water  filter,  Boston : "  defendant  oonu 
menoed  to  sell  filters  of  similar  shape,  inscribed  ''  8.  C.'s  patent  pruM 
medal,  self-cleansing,  rapid  water  filter,  improved  and  manufactured  by 
W.  B.  &  Co. : "  Held  that  plaintiffs  had  acquired  a  right  to  protection 
of  their  inscription  as  a  trade  mark,  and  that  the  use  of  **  patent** 
therein  did  not  avoid  such  right. — Cheavin  v.  Walker,  85  L.T.  757. 

(vi.)  Ch.  Div.  M.  fi. — Begistration. — ^Applicants  had  long  used  as  trade 
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marks  the  initisli  of  their  firm,  the  name  of  their  works,  and  abbreTiations 
thereof,  together  with  symbols  or  words  denoting  the  qoalitj  of  goods 
sold :  the  Patent  Commissioners  refused  to  allow  the  symbols  and  words 
to  be  registered :  Held  that  the  symbols  and  words,  though  not  them- 
seWes  trade  marks,  were,  when  taken  in  combination  with  the  initials, 
etc.,  entitled  to  registration. — Be  Baarov^e  AppUeaiion,  36  L.T.  291 ; 
26  W.E.  407. 

TniBtee:— 

(Tii.)  Ch«  Div.  V.  C.  "H,— Breach  of  IVu**.— A  settled  policy  was  held  by  a 
sole  trustee  who  neyer  endorsed  any  memorandnm  of  settlement^  or 
gaye  notice  thereof  to  the  office :  he  handed  it  over  to  a  person  who  was 
intended  to  be  appointed  tmstee  in  his  place,  bot  it  found  its  way  into 
the  hands  of  the  settlor  who  borrowed  money  on  it,  and  finally  the  mort- 
gagee  surrendered  it :  Held  that  the  original  trustee  was  liable  for  the 
breach  of  trust— JBTiw^don  v.  Caetleman,  86  L.T.  141 ;  25  W.B.  846. 

(viii.)  Ch.  Div.  V.  C.  HL.—Pa/yment  into  Cowri— Trustee  Relief  Act-- 
Trustees  haying  unreasonably  refused  to  pay  oyer  a  fund  to  an  executor 
without  consent  of  the  beneficiaries,  and  unnecessarily  paid  the  money 
into  Court,  ordered  to  pay  the  costs  of  petition  for  payment  out  of  the 
fund.— i2«  Hoshine*  TrasUt  86  L.T.  986. 

Vendor  and  Purohaser:— 

(yiii.)  C.  P.  Div. — Auction — Puffi/ng. — Conditions  of  sale  reseryed  right  to 
yendor  or  his  agent -to  bid  once :  the  yendor  did  only  bid  once,  but  after 
the  auctioneer  had  bid  seyeral  times:  Held  that  the  purchaser  was 
entitled  to  ayoid  the  purchase. — Pa/rfitt  y.  Jepson,  86  L.T.  261. 

(ix.)  C  .A. — Lien. — Agreement  for  sale  of  leaseholds  to  an  intended  com- 
pany, on  its  formation,  for  £6,000  cash,  and  £2,000  in  paid-up  shares :  the 
assignment  was  by  deed  stating  consideration  to  be  £6,000  to  be  paid, 
£50  per  cent,  out  of  proceeds  of  sale  of  shares,  and  £50  per  cent,  out  of 
moneys  borrowed  by  company:  no  shares  were  oyer  sold  or  money 
borrowed :  on  winding-up  the  company :  Held  that  yendor's  lien  was 
excluded  by  the  form  of  contract. — Be  Brentwood  Brick  ^  Coal  Co., 
L JEL  4  Ch.  D.  662 ;  26  W.B.  481. 

(x.)  C.  A. — Price  per  Acre — Land  Covered  by  Drain.— B.  agreed  to  purchase 
at  a  specified  price  per  acre  land  described  as  bounded  by  a  public  drain, 
and  containing  twenty. three  acres  or  thereabouts,  but  to  be  snryeyed: 
the  land  including  the  drain  usque  ad  medium  filum  aqua  measured 
28a.  Or.  26p.,  of  which  the  land  coyered  by  drain  comprised  la.  Or.  88p. : 
Held  that  if  the  land  coyered  by  the  drain  was  comprised  in  the  conyey- 
ance  B.  was  bound  to  pay  for  it  at  the  specified  price  per  acre. — Be 
Popple  ^  BarratVe  Contract,  26  W.B.  248. 

(xi.)  Ch.  Div.  M.  R. — Statute  of  Frauds — Descriptitm  of  Vendor, — Held 
ih&t  in  a  contract  for  the  sale  of  land  the  description  of  the  yendoni  as 
"  proprietors  in  possession "  was  sufficient. — Boseiter  y.  Miller,  46  L  J". 
Ch.  229. 

(xii.)  Q,  B.  Div. — Use  and  Occupation, — ^Where  contract  proyides  that  in 
case  of  non-completion  of '  purchase  by  named  date,  the  purchaser  shall 
pay  interest  on  the  purchase-money  and  receiye  the  rents  and  profits, 
an  action  for  use  and  occupation  ivrill  lie  against  a  yendor  remaining  in 
occupation.— If etropoZttan  Bail,  Co,  y.  Defiriee,  L.B.  2  Q.B.D.  189;  86 
L.T.160J  26WJEL271. 

Victoria,  Law  of  :— 

(ii.)  P.  C. — Grant  ofLcmde — Crovm Bights. — ^Agrantof  wastelands in'Vlctoria 
under  Imperial  Statute  6  &  6  Yict.,  o.  86,  made  before  1866,  does  not 
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transfer  to  grantee  the  rights  of  Crown  in  g^ld  and  silyer  fbond  nnder 
the  BcXi.-^Woolley  t.  AtU^ney^General  of  Victorid,  L.B.  2  App.  163;  86 
L.l>.  121. 

Voluntary  GHft:— 

(iii.)  Ch.  Div.  V.  C.  B.-—InvcMiDeelaratumofTruH^IUsuUingTrusL'^ 
B.  oonveyed  freeholds  to  C. :  bj  the  deed  C.  purported  to  pay  a  con. 
sideration,  which,  in  fact,  was  never  paid  :  B.  continued  to  receive  the 
rents  till  his  death,  after  which  C.  executed  a  declaration  that  he  held 
the  ^paroperty  in  trust  for  B.'s  wife,  who  receired  the  rents  during  her  life, 
and  purported  to  dispose  of  it  by  her  will :  Held  that  the  declaration  of 
trust  was  invalid,  and  that  there  was  a  resulting  trust  to  the  heir-at-law 
of  the  settlor.— Bttdikm  t.  Dolman,  85  L.T.  791. 

Warranty: 

(i.)  C.  A.—SaU  for  Speeifie  Pvrpote—Laimt  Defect.-^ Held,  reversing 
decision  of  Q.B.  Div.,  that  on  sale  of  an  article  for  a  specific  purpose, 
there  is  an  implied  warranty  of  its  fitness  for  such  purpose,  without  any 
exception  as  regards  latent  defects. — Rcmddll  v.  Newson,  L.B.  2  Q.B.D. 
102;  46  L.J.  Q.B.  269;  86  L.T.  164;  26  W.B.  818. 

WiU:- 

(Ixxii.)  Ch.  Div.  V.  C.  B. — Construction — Annuity— Abatement— Testatrix, 
gave  several  annuities,  and  directed  that  if  her  residue  should  be  insuffi. 
dent  to  pay  them  in  full  (which  happened),  all  legacies  above  £100 
should  abate  to  "raise  a  further  fond,  and  from  the  interest  or  income 
thereof  to  make  up  such  deficiency : "  Held  that  the  abatement  must  be 
permanent,  so  as  to  entitle  residaary  legatee  to  the  corpus  of  the  fund 
from  which  the  annuities  were  payable,  and  that  the  '*  deficiency  "  must 
be  ascertained  by  taking  the  residue  as  it  stood  with  the  intermediate 
interest  twelve  months  after  death  of  testatrix. — Hichens  v.  Hichens, 
86  L.T.  8;  26  W.B.  249. 

(Ixziii)  Ch.  Div.  M.  It. — Construction — Forfeiture  Clause. — Bequest  to  A. 
for  life,  and  after  his  death,  to  divide  income  among  sons  of  B.,  so  long  as 
they  should  not  deprive  themselves  of  their  interest  in  the  fund,  with 
gift  over  on  such  forteitaie :  Held  that  a  son  of  B.,  who  became  bankrupt, 
but  obtained  annulment  of  his  bankruptcy  during  the  life  of  A.,  did  not 
forfeit  his  life  interest.— Be  Pa/rlcham's  Trusts,  46  L.J.  Ch.  80. 

(Izxiv.)  Ch«  Div.  V.  C.  "S.-^Construetion  —  Maintenance  —  Discretion  of 
Trustees. — Qif t  on  trust  after  death  of  testator's  son  to  apply  income  for 
maintenance  and  support  of  any  his  widow  for  her  life,  and  of  his 
children  until  they  should  attain  twenty-one,  or  many,  or  of  any  or 
either  such  widow  and  children  in  such  manner  and  proportions  as  the 
trustees  should  iu  their  discretion  think  fit,  and  subject  tiiereto  on  trust 
for  children :  son's  widow  married  ag^ain  without  settling  the  income  of 
the  fund :  son's  youngest  child  attained  twenty-one  in  1870 :  Held  that 
the  trustees  had  discretion  to  pay  income  to  widow  for  her  separate  use. 
—Austin  V.  Austin  L.B.  4  Ch.  238;  46  L.J.  Ch.  92;  86  L.T.  96;  25 
W.B.  846. 

(Ixxv.)  C.  A. — Construction — "Other  DaugTUers  Surviving"  — Period  of 
Survivorship, — GKft  in  trust  for  such  of  teetator*s  daughters  as  should 
be  living  at  his  death :  income  of  each  daughter's  share  to  be  paid  to 
her  during  her  life,  with  remainder  in  trust  for  her  children,  and  in 
default  of  issue  for  testator's  **  other  daughters,  or  other  daughter 
surviving: "  Held  (reversing  decision  of  Y.C.H.,  see  WiU  (Ixiii.),  p.  80), 
that  period  of  survivorship  referred  to  death  of  any  daughter  without 
leaving  children.— B«cA:uHe;i  r.  Bechwith,  46  L.J.  Ch.  97;  86  L.T.  128; 
26  W.B.  282. 

(httvi.)  Ch.  Div.  V.  C.  M.  —  Construction— Period   of  DistrtbuHon.—Qiit 
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on  trust  for  A.  for  Hfe,  and  after  his  death  the  capital  to  be  divided 
amongst  the  children  of  B.  and  their  descendants,  **  bnt  should  there  be 
none  of  them  Burriyiog/'  then  as  therein  mentioned :  Held  that  children 
of  B.  who  sanriyed  testator  took  vested  interests. — Be  Dawes'  Trust$, 
LJL  4  Gh.  D.  210. 

(Izzvii.)  Ch.  Div.  V.  C.  M. — Constructitm — Power. — ^Testatrix,  after  giving 
certain  specific  legacies,  bequeathed  the  residoe  of  her  personal  estate, 
without  reference  to  her  power  of  appointment  over  certain  property, 
amongst  objects  of  the  power  and  another  person  :  she  was  entitled  at 
her  death  to  a  reversionary  interest  in  a  trost  fond,  besides  the  pro. 
pertj  subject  to  the  power :  Held  that  the  will  did  not  operate  as  an 
execution  of  the  power. — Humphery  v.  Humphery,  36  L.T.  91. 

(Ixxviii.)  Ch.  Div.  M.  H. — ConstrucMon — Power. — Appointment  of  personalty 
to  two  persons  as  joint  tenants,  of  whom  one  was  not  an  object  of  the 
power :  Held  that  the  object  of  the  power  took  one  moiety,  and  that  the 
other  moiety  went  as  in  default  of  appointment. — Be  Kerr*8  Trusts, 
L.R.  4  Ch.  D.  600;  26  W.R.  890. 

(Ixxix.)  Ch.  Div.  V.  C.  B. — Consbructi(m — Power  of  Sale. — Held,  upon  the 
construction  of  a  will,  that  a  power  of  sale  therein  contained,  enabled 
the  trustees  and  executors,  after  the  death  of  a  tenant  for  life,  to  sell 
and  convey  real  estate  devised  by  the  will  without  the  concurrence  of 
the  remaindermen. — In  re  Cookt^s  Qontraet,  L.B.  4  Ch.  464. 

(Ixxx.)  Ch.  Div.  M.  H. —  Construction — Bemoteness. — ^Devise  upon  trust  to 
pay  income  to  testator's  daughter  during  her  life,  and  to  the  children 
during  their  lives,  and  in  like  manner  to  her  children :  Held  that  the 
g^t  to  the  unborn  children  of  the  daughter  who  was  unmarried  was  not 
void  for  remoteness,  and  that  the  daughter  took  a  life  interest,  and  her 
children,  if  she  should  have  any,  would  also  take  life  interests,  but  that 
no  decision  could  be  g^ven  as  to  the  ultimate  remainder,  being  a 
future  right.— Hompeon  v.  Holman,  46  L.J.  Ch.  248 ;  86  L.T.  287 ;  26 
W.B.  469. 

(Ixxxi.)  Ch.  Div.  V.  C.  H. —  ConetructiM^ — Benewal  of  Leaseholds. — 
Testator  gave  leaseholds  to  A.  for  life,  with  remainders  over,  and  gave 
his  residuary  personal  estate  upon  trust  for  renewal  of  the  leaseholds, 
and  subject  thereto  to  A.  for  life,  ^. :  testator  had  allowed  the  time  for 
renewal  of  part  of  the  leaseholds  to  pass  before  the  date  of  the  will,  and 
allowed  the  time  for  renewal  of  the  rest  also  to  pass  during  his  lifetime, 
and  his  executor  was  unable  to  effect  a  renewal :  it  was  also  found  that 
a  sum  was  due  from  testator  under  a  covenant  to  repair  in  respect  of 
dilapidations  :  Held  that  A.  was  entitled  to  enjoy  the  leaseholds  in  specie, 
as  if  there  had  been  no  direction  to  renew  and  to  have  the  dilapidations 
paid  for  out  of  the  corpus  of  the  residuary  personalty. — Pinfold  v. 
ahillingfold,  26  W.B.  426. 

(Ixxxii.)  Ch.  Div.  V.  C.  M. — Construction — Residuary  Bequest — Ejusdem 
generis. — Bequest  of  "All  I  have  power  over,  namely,  plate,"  and  other 
articles  specifically  enumerated :  Held  to  pass  the  whole  estate  of 
testatrix.— Ztn^v.  Qeorge,  L.B.  4  Ch.  D.  486;  86  L.T.  786;  25  W.B.  266. 

(Ixxxiii.)  Ch.  Div.  M.  H. — Construction — Residuary  Bequest — Ejusdem  generis . 
— ^Bequest  of  *'  All  my  money,  cattle,  farming  implements,  &o. : "  Held 
to  pass  the  general  residuary  personal  estate  of  testator. — Chapman 
T.  Chapman,  46  L.J.  Ch.  80. 

(Ixxxiv.)  Ch.  Div.  M.  It. — Construction — Residua/ry  Gift — Trusit  Estate. — 
Held  that  a  devise  of  residuary  real  and  personal  estate  after  gifts  of 
legacies  does  not  pass  trust  estates  in  realty. — Re  BelWs  Estate,  26 
W.B.  466. 

Ozzxv.)  Ex.  Div. — Conetruction — Residua/ry  Bequest — BeaX  Estate. — Held 
that  a  bequest  of  "  household  furniture,  linen,  glass,  china,  plate,  farming 
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stook,  and  all  mj  personal  esfcato  and  effoote  ...  or  whatoTor  I 
may  be  poeoosiod  of  at  my  deoeaae,"  wai  soffioient  to  pass  real  estate. — 
Evans  r.  Jones,  36  L.T.  218. 

(Ixxxvi.)  Ch.  DlV.  M.  It. — ConstrueUon, — "Survivors" — ^Tbe  role  of  con- 
straction  as  to  the  word  **  sarvivors  "  where  all  the  shares  are  settled 
applies  also  where  some  of  the  shares  are  settled  and  the  others  not 
settled,  so  that  snrWyors  means  those  who  soryiye  either  by  themaelTSS 
or  their  stirpes. — Lueena  v.  Lueena,  36  L.T.  87. 

(Ixxxyii.)  Ch.  Div.  V.  C.  "H.—IlUgiUmaU  Children— Noit-aecess. — ^Testator 
gave  property  "  in  tmst  for  all  the  children,  or  any,  the  child  of  B."  a 
married  woman,  who  then  had  issue  one  child  bom  before  marria^,  one 
bom  shortly  after  her  rolnntary  separation  from  her  husband,  and  three 
bom  long  ^terwards  while  she  was  li\  ing  with  another  man :  the  evidence 
of  the  husband  was  admitted  to  prove  non-access,  and  these  three  children 
were  consequently  pronounced  to  be  illegitimate,  and  it  was  held  that  ss 
it  was  still  possible  for  B.  to  have  future  legitimate  children,  the  child 
bom  shortly  after  the  separation  was  alone  entitled  to  benefit  by  the 
gift.— JJ«  Yearwood*s  Trusts,  25  W.E.  461. 

(Ixxxviii.)  P.  D.  A.  Div. — Lost  WUl — Evidence — Admissions  Against  Interest 
— Copy. — A  deed  whereby  a  person  mortgaged  his  life  interest  under  a 
will  was  admitted  as  evidence  of  the  existence  of  the  will :  a  copy  of  the 
will  found  after  fifty  years  among  papers  of  an  executor  thereof  was 
also  admitted  as  evidence  of  the  will. — Sly  v.  Dredge,  25  W.R.  463. 

(Ixxxix.)  Ch.  Div.  V.  C.  H. —  Presumption  of  Death, —  Testator  gave  pre 
perty  to  his  nephews  living  at  his  death,  and  the  issue  of  such  as  should 
pre-decease  him  leaving  issue,  and  died  in  1858 :  one  of  his  nephews 
emig^ted  in  1848,  and  occasionally  wrote  to  his  family  till  1852,  when 
nothing  more  was  heard  of  him :  Held  that  the  nephew  must  be  pre- 
sumed to  have  died,  without  issue,  before  testator^s  death. — In  re  Hanby, 
25  W.R.  426. 
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For  May,  June,  and  July,  1877. 
By  L.  G.  Gordon  Robbins,  Barrister-at-Law. 


Administration:— 

(xvii.)  Ch.  Div.  M.  H. — Costs. — Where  there  is  gift  of  reddae  divisible 
amongst  individoals  and  classes,  the  costs  of  ascertaining  of  whom  such 
classes  consist  are  payable  out  of  the  whole  residue  before  distribution. 
Be  Reeve^s  trusts,  L.B.  4,  Ch.  D.  841 ;  25  W.B.  628. 

{rviii.)  P.  D.  A.  Div. — Creditor, — Letters  of  administration  will  not  be 
granted  to  a  creditor  except  on  condition  of  his  entering  into  a  bond  to 
administer  rateably,— Irt  the  goods  of  Brackenbury,  36  L.T.  744,  25  W.E. 
698. 

(xiz.)  C.  A. — Executors — Loss  to  estate — Liahility. — ^Testator's  estate  consisted 
partly  of  certain  American  bonds,  the  yalne  of  which  fell  continaoosly 
from  his  death  until  the  hearing  of  the  cause,  three  years  afterwards : 
one  of  the  residuary  legatees  had  pressed  tb\3  executors  to  sell,  the,  other 
three  had  assented  to  postponement  of  the  sale :  Held  that  the  executors 
were  not  liable  to  make  good  the  loss. — Marsden  v,  Kentf  46  L.J.  Ch* 
497;  25  W.R.'522. 

(xx.)  Ch,.  Div.  V.  C.  B. — Interest  on  Deduction  for  Advances. — Bequest  to 
son  of  share  in  residue  subject  to  deduction  for  advances :  Held  that  son 
was  chargeable  with  interoBt  at  £4  per  cent,  from  the  death  of  testator 
on  the  amount  to  be  deducted. — Field  v.  Sewwrd,  L.B.  5  Ch.  538. 

(xxi)  Ch,.  Div.  V.  C.  H. — Lease — "Renewal. — Held  that  expenses  of  renewal 
under  a  lessee's  coyenant  of  a  lease  part  of  a  testator's  estate,  must  be  paid 
out  of  the  general  assets.— IVoil  v.  Jackson,  25  W.B.  802. 

(xxii.)  Ch.  Div.  V.  C.  H. — Tenant  for  life — Premiums — Lien. — ^Tenant  for 
life  of  estate,  investments  of  which  the  trustees  had  power  to  continue, 
paid  for  33  years  premiums  on  a  life  policy,  part  of  the  estate :  Held 
that  the  policy  moneys  must  be  paid  to  the  estate,  the  tenant  for  life 
having  no  lien.— Be  WaugKs  trusts,  25  W.B.  555. 

Agreements  and  Contracts:— 
{xxvi.)  H.  Ii. — Mercantile  Contract — Rice  to  he  Shipped  during  M<Mrch  otwi  (or) 

K 


Digitized  by 


Google 


Il6  QUARTERLY   DIGEST. 

April— Shipment  Commenced  tn  February. — Decision  of  C.A.,  Agree- 
meats  and  Contracts  (xx.),  p.  83,  reversed. — Bowes  ▼.  Shtmd,  25  W.R. 
780. 

(xxvii.)  Ex.  Div. — Party  WaXl— Consideration. — ifeW  that  the  benefit  derived 
from  nser  of  a  party  wall  was  a  soffioient  consideration  and  proof  of  an 
implied  promise  to  pay  a  oontribotion  towards  expense  of  the  wall. — 
Christie  v.  Mitchison,  36  L.T.  621. 

(xzviii.)  C.  P.  Div. — Rescission — Acceptance — Engineer's  Certificate. — ^A  con- 
tract for  supply  of  iron  rails  to  a  company  provided  that  the  work  should 
be  done  to  the  satisfaction  of  their  engineer :  after  delivery  of  the  rails 
they  were  fonnd  to  be  defective :  Held  on  the  constmotion  of  the  con- 
tract that  the  engineer's  certificate  was  intended  to  be  conclusive. — 
Dunaherg  ^  Witepsk  Rail  Co.  v.  Hopkins  ^  Co.,  36  L.T.  733. 

(xxix.)  C.  A. — Rescission — Breach  of  Contract — Damages. — In  absence  of 
frand  the  conrt  will  not  rescind  or  cancel  an  agreement  in  writing  for 
sale  of  land :  the  measure  of  damages  for  breach  of  contract  is  the  same 
in  case  of  realty  and  chattels.— ^o6l«  v.  Edwards,  L.R.  5  Ch.  378;  36 
L.T.  312. 

(xxx.)  C.  p.  Div. — Reversion — Condition— Construction— Time. — Condition 
of  sale  of  a  reversion  provided  that  interest  should  be  payable  in  case  of 
non-completion  on  day  fixed,  and  that  vendor  might  re-sell  on  breach  of 
any  condition  :  Held  that  time  was  not  of  essence  of  contract. — Patricl: 
v.  Milner,  36  L.T.  738;  25  W.E.  790. 

(xxxi.)  C.  A. — Specific  Performance — Statute  of  Frauds. — Decision  of  V.C.M., 
Agreements  and  Contracts  (xviii.),  p.  46,  affirmed. — Ungley  v.  Ungley, 
25  W.R.  733. 

(xxxii.)  C.  A,—  Wager—StaTce7iolder  —  S  ^  9  Vict.  c.  109.— When  two 
persons  agree  to  run  a  foot-race,  and  deposit  money  in  hands  of  stake- 
holder to  be  paid  over  to  winner,  either  party  may  recover  from  the 
stakeholder  though  he  demands  the  money  after  the  event.  Decision  of 
Ex.  Div.,  reported  25  W.R.  607,  reversed.— Digyl«  v.  Higgs,  25  W.R.  777. 

(xxxiii.)  Q.  B.  Div.— Trailer— 8  ^  9  Vict.,  c.  109,  s.  18.— Plaintiff  agreed  to 
take  lease  of  a  house  of  defendant  and  paid  £25  deposit :  defendant 
afterwards  offered  him  £50  to  be  off  his  bargain :  it  was  ultimately 
agreed  that  they  should  toss  up  whether  defendant  should  pay  £50  or 
£75  to  be  off :  defendant  won  the  toss :  Held  that  plaintiff  was  entitled 
to  recover  the  £50  and  also  the  deposit.— TFiZ^on  v.  Cole,  36  L.T.  703. 

Arbitration  :— 

(ii.)  C.  A. — Appeal — Special  Case. — By  an  order  of  reference  made  by 
consent,  before  Judicature  Acts,  it  was  ordered  that  neither  party  should 
bring  writ  of  error  with  regard  to  matters  referred :  the  avrard  was 
made  subject  to  opinion  of  Court  on  special  case:  Court  gave  judgment 
for  plaintiff  :  Held  that  no  appeal  could  be  brought. — Jones  v.  Victoria 
Craving  Dock  Co.,  L.R.  2  Q  B.D.  314 ;  36  L.T.  345;  25  W.R.  501. 

(iii.)  Q.  B.  D. — Appeal  to  Quaker  Sessions — Costs — Taxation  out  of  Sessions. 
— A  rate  appeal  to  quarter  sessions  was  referred  by  consent  under  12  & 
13  Vict.  c.  45  s.  13,  together  with  the  question  of  the  costs  of  the 
appeal  and  reference :  the  arbitrator  gave  award  in  favour  of  respondents 
with  costs :  the  award  was  entered  as  judgment  of  sessions,  and  the 
costs  taxed  after  the  sessions,  and  an  order  subsequently  drawn  up  con- 
firming the  rate  and  ordering  the  appellants  to  pay  the  costs  so  taxed : 
Held  that  the  order  was  valid. — Southampton  Gas-Light  ^  Coke  Co.  v. 
Quardiam^  of  Southam/pton,lj.B..  2  Q.B.D.  571;  36 L.T.  548;  25  W.R. 671. 

(iv.)  C.  P.  Div. — Cosis  of  Reference— Jurisdiction. — When  order  by  consent 
provides  that  costs  of  action  and  application  to  refer  are  to  abide  event 
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of  award,  but  is  sflent  as  to  costs  of  reference,  the  arbitrator  Has  no 
power  to  award  them,  but  each  party  must  pay  his  own  costs  thereof. — 
Bullen  V.  King,  36  L.T.  732. 
(v.)  C.  A.— Motion  to  set  aside  Awards-Time— 9  ^  10  Will.  8,  c.  15  s,  2.— 
A  motion  to  set  aside  an  award  must  still  be  made  before  the  last  day  of 
the  next  term,  according  to  the  old  computation,  after  publication  of 
the  award,  notwithstanding  s.  28  of  the  Judicature  Act,  1873. — 
QovemoTs  of  Christ* s  College  v.  Martin,  86  L.T.  537 ;  25  W.E.  637. 

Banker:— 

(yiii.)  Ex,  Div. — Misrepresentation. — The  public  officer  of  a  bank  is  not 
liable  for  misrepresentation  by  manager. — Hosegood  y.  Bully  36  L.T.  617. 

Bankruptcy:— 

(cv.)  C.  A. — Abatement  of  Action, — On  bankruptcy  or  liquidation  of  a  sole 
plaintiff  he  ceases  to  have  any  further  interest  in  the  action,  but  the 
action  does  not  abate,  and  the  trustee  can  obtain  an  order  of  course  to 
carry  it  on,— Jackson  v.  North-Eastern  Uail,  Co.,  36  L.T.  779 ;  25  W.E.  518. 

(cvi.)  C.  J.  B. — Act  of  Bankruptcy — Intent  to  Defeat  Creditors. — ^Where  in 
petition  for  adjudication  the  act  of  bankruptcy  alleged  was  that  debtor, 
beinf?  a  trader,  "  absented  himself,"  but  not  that  he  did  so  "with  intent 
to  defeat  or  delay  creditors  " :  Held  that  the  omission  was  fatal  and 
the  adjudication  must  be  annulled. — Eao  parte  Skelton,  Re  Skelton,  36  L.T. 
806;  25  W.B.  800. 

(cvii.)  C.  J.  B. — Act  ofBankuptcy — Preference — Banker's  Lien. — Bankers  agreed 
to  allow  W.  to  overdraw  his  account  on  a  guarantee  by  sureties  to  the 
amount  of  £1,800 :  W.'s  overdraft  exceeded  £2,400,  and  being  pressed 
to  reduce  the  debt  he  handed  to  the  manager  cheques  and  bills  to  the 
amount  of  £2,460  and  shortly  afterwards  filed  liquidation  petition  :  Held 
that  banker's  lien  attached  and  that  the  payment  was  neither  a  fraudu- 
lent  preference  nor  act  of  bankruptcy. — Ex  pa/rte  Carlisle  Bariking  Com,- 
pany,  Be  Walton,  36  L.T.  522. 

(cviii.)  C.  A. — Appeal. — An  appellant  in  bankruptcy  will  not  be  allowed  to 
raise  on  appeal  a  new  case  inconsistent  with  the  ca£e  originally  raised. — 
Re  Walton,  Ex  parte  Reddish,  25  W.R.  741. 

(cix.)  C.  J.  B. — Appeal — Cotmty  Court  Order — Jwrisdiclion. — The  Chief 
Judge  has  jurisdiction  to  hear  appeal  from  a  county  court  order  made 
on  request  of  Court  of  Bankruptcy. — Re  Vaughan  8f  Co.,  Ex  pa^rte  Jack- 
son, am,  ^  Co.,  36  L.T.  711 ;  26  W.R.  561. 

(ex.)  C.  A. — Appeal — Time. — ^The  fact  that  21  days  from  date  of  an  order  in 
bankruptcy  expire  on  a  day  when  the  Registrar's  office  is  closed  is  not 
a  reason  for  extending  the  time  within  which  notice  of  appeal  must  be 
given. -J^aj  parte  Saffery,  Re  Lambert,  L.R.  5  Ch.  365  j  36  L.T.  532; 
25  W.R.  572. 

(cxi.)  C.  A. — Bill  of  Exchange — Proof. — M.  lent  money  to  K.  on  security  of 
bills  accepted  by  K.,  and  of  assignment  of  debts  due  to  K.  with  notice 
to  debtors :  M.  discounted  the  bills  with  his  bankers,  who,  on  K.'8 
liquidating,  proved  for  the  full  amount  thereof :  the  trustee  collected 
the  assigned  debts:  Held  that  M.  was  not  entitled  to  the  proceeds 
unless  he  took  up  the  bills. — Ex  parte  Mann,  Re  Kattengell,  L.R.  5 
Ch.  D.  367. 

(oxii.)  C.  A. — Bill  of  Sale — Constructive  Possession. — Holder  of  unregistered 
bill  of  sale  must  take  actual  physical  possession  of  the  goods  before 
default  to  entitle  him  to  hold  them. — Re  Henley,  Ex  parte  Fletcher, 
36  L.T.  758 ;  25  W.R.  573. 

(cxiii.)  C.  J.  B. — Bill  of  Sale, — Successive  renewals  of  a  bill  of  sale  to  defeat 
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the  operation  of  the  Bankmptcj  Laws  are  utterly  invalid. — Be  PeUew, 
Ex  parte  Furher,  36  L.T.  66S. 

(oxiv.)  C.  A. — Bill  of  Sale. — Traders  assigned  whole  property  to  seonre  past 
debt  and  payment  off  of  an  execntion  by  bill  of  sale  empowering  g^rantee 
to  take  immediate  possession  in  default  of  payment  on  demand :  grantee 
took  possession  within  20  days,  and  g^ntors  filed  liquidation  petition : 
Held  that  bill  of  sale  was  void  against  the  trustee. — Ex  parte  Greener, 
Be  Vane,  36  L.T.  781. 

(cxT.)  C.  A. — Compositum — Debtor's  Statement. — Decision  of  C.P.  Div.,  Bank- 
ruptcy  (l3cxxiv.)»  P-  85,  reversed,  and  held  that  plaintiffs  were  not  barred 
from  suing  on  the  award  for  the  full  amount. — Melhado  v.  Waieon,  L.R. 
2  C.P.D.  281 ;  36  L.T.  724;  25  W.R.  562. 

(crvi.)  C.  A.  —  Composition — Default — Adjudication.  —  Where  default  had 
been  made  in  payment  of  a  composition  secured  by  the  promissory  notes 
of  a  liquidating  debtor  and  sureties :  Held  that  the  Court  had  jurisdiction 
on  a  creditor's  petition  to  adjudicate  the  bankrupt  under  s.  126  of  Uie 
Bankruptcy  Act,  notwithstanding  that  no  act  of  bankruptcy  had  been 
committed  within  the  previous  six  months.  Decision  of  C.  J.  B., 
reported  36  L.T.  661 ;  25  W.B.  633,  aflirmed.— E*  parte  Charlton,  Be 
Charlton,  26  W.R.  800. 

(cxvii.)  C.  A.  —  Composition — Besolutions — Objection  to  Proof. — ^Proof  of  a 
creditor  who  has  voted  at  first  meeting  on  a  composition  resolution  may 
be  objected  to  at  the  second  meeting. — Ex  parte  Weil,  In  re  Menthrop, 
L.R.  5  Ch.  345;  36  L.T.  633;  25  W.R.  552. 

(cxviii.)  C.  A. —  Composition  —  Besolution  —  Begistration — Proxy  in  Blank,— 
Decision  of  C.  J.  B.,  Bankruptcy  (Ixxxiii.),  p.  85,  reversed. — Ex  parte 
Lancaster,  Be  Lancaster,  36  L.T.  674 ;  25  W.R.  669. 

(oxix.)  C.  A. — Debtor's  Summons — Stay  of  Proceedings — Security. — ^Where  a 
creditor  commenced  an  action  and  subsequently  took  out  debtors 
summons  in  respect  of  the  same  debt  without  applying  that  defendant 
might  give  security  for  costs  before  defending  the  action,  the  registrar 
considered  that  the  omission  was  a  bar  to  plaintiff's  obtaining  security 
on  defendant's  application  to  stay  proceedings  on  the  summons: 
Held  that  the  omission  did  not  absolutely  disentitle  the  plaintiff,  but 
might  well  influence  the  registrar  in  his  discretionary  decision  in  respect 
of  such  security. — Re  Smith,  Ex  parte  Hosford,  25  W.R.  799. 

(cxx.)  C.  A. — Debtor's  Si^mmons. — ^Where  an  order  was  made  for  stay  of  pro- 
ceedings uEder  a  debtor's  summons  upon  debtor's  giving  security  for  the 
amount  of  the  debt  and  costs,  in  order  that  an  action  might  be  brought 
to  test  the  validity  of  the  debt :  Held  that  under  the  circumstances 
there  were  no  sufficient  reasons  to  justify  the  Court  in  interfering  with 
the  discretion  of  the  Chief  Judge  in  making  the  order. — Ex  parte 
Marshall,  Re  Maurshall,  25  W.R.  762. 

(cxxi.)  C.  A. — Jurisdiction — Injun^ition — Qas — Distress. — Held  that  the  exercise 
by  virtue  of  a  Justice's  warrant  of  the  power  of  distress  given  to  a  gas 
company  by  their  special  Act  for  the  purpose  of  enforcing  payment  of 
money  due  for  supply  of  gas,  in  such  Act  called  *'  rent,"  was  a  **  l^al 
process"  restrainable  by  injunction. — Be  HiU,  Ex  parte  Boherts,  25 
W.R.  784. 

(cxxii.)  C.  A. — Liquidation — Examination. — ^A  trustee  in  liquidation,  if  not 
satisfied  with  information  given  by  debtor,  may  summon  him  for  exami- 
nation without  proving  any  default :  decision  of  Y.  C.  B.,  Bankruptcy 
(xxiii.),  p.  6,  reversed. — Ex  parte  Close,  Be  Bennett  Sf  Olave,  LJL  5  Ch. 
145;  36  L.T.  429;  25  W.R.  604. 

(cxxiii.)  Ch.  Div.  V.  C.  B. — Liquidation — Order  and  Disposition, — In  action 
for  specific  performance  of  agreement  to  execute  bill  of  sale,  a  receiver 
was  appointed  and  took  possession  of  the  goods :  next  day  the  debtor 
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filed  a  liquidation  petition :  Htild  that  the  possession  of  the  receiver  took 
the  goods  out  of  the  order  and  disposition  of  debtor. — Taylor  y.  Eekersley, 
86  L.T.  442 ;  25  W.B.  527. 

(ozziY.)  C.  J.  B. — Liquidation — Beceiver. — Where  a  receiyer  has  been  appointed 
by  the  Conrt,  a  nominee  of  majority  of  creditors  will  not  be  sabstituted 
for  him  unless  special  grounds  are  shown. — Ex  parte  RylandSf  Re 
Chester,  36  L.T.  524;  25  W.B.  786. 

(ozxY.)  C.  J.  B. — Order  and  Disposition, — A.  purchased  her  father's  fumi. 
ture  from  his  trustee  in  liquidation,  but  no  assignment  thereof  was  made 
to  her :  she  continued  to  live  with  her  father,  whose  name  was  on  the 
door  of  the  house,  and  who  paid  the  rates  and  taxes  :  Held  that  on  the 
father's  bankruptcy  the  furniture  passed  to  his  trustee.-r-.^a'  pa/rte  Moore, 
Be  Cooky  36  L.T.  560. 

(oxxri.)  C.  A. — Detinue — Proof. — D.  recovered  judgpnent  against  W.  in  action 
for  detinue  of  a  mare  for  £60 :  W.  became  bankrupt  before  execution, 
and  sheriff  was  restrained  by  injunction  from  levying :  D.  proved  for  the 
£60  and  costs,  but  the  trustee  neither  allowed  nor  rejected  the  proof : 
subsequently  D.  saw  the  mare  in  possession  of  W.,  and  caused  her  to  be 
removed  by  the  sheriff  :  Held  that  property  in  the  mare  was  not  divested 
from  D.,  and  that  he  was  entitled  to  the  mare. — Be  Ware,  Ex  parte  Drake, 
86  L.T.  677;  25  W.K.  641. 

(cxxvii.)  C.  A. — Proof— Surety. — Where  surety  holding  security  does  not 
prove  in  principal's  bankruptcy,  unsecured  creditors  in  respect  of  the 
same  debt  may  prove  for  full  amount  thereof.  Decision  of  C.  J.  B. 
reported  sub.  nom.,  Ex  parte  Braithwaite,  Be  Yewdall,  36  L.T.  520 ;  25 
W.B.  635,  affirmed.— i^e  Yewdall,  Ex  parte  Bamfather,  25  W.B.  742. 

fcxxviii.)  C.  A. — Proof — Proxy — Liquidator. — ^The  liquidator  of  a  company  in 
his  affidavit  of  proof  against  a  bankrupt's  estate  for  a  debt  due  to  the 
company  described  himself  as  such  liquidator :  at  the  foot  of  the  affidavit 
was  a  proxy  in  this  form,  "  I  appoint  T.  and  D.  jointly  and  severally  my 
proxy,"  which  he  merely  signed  with  his  own  name:  Held  that  the 
proxy  was  good.— ^»  parte  Taylor,  Be  Pooley,  86  L.T.  679 ;  25  W Jl.  641. 

(cxxiz.)  C.  A. — Stoppage  in  Transitu — Bill  of  Lading. — Decision  of  Q.B.  Div., 
Bankruptcy  (ciii.),  p.  87,  reversed,  and  held  that  bond  fide  delivery  of  bill 
of  lading  for  past  valuable  consideration  destroys  vendor's  right  to  stop 
goods  in  transitu.—Leask  v.  ScoU,  L.B.  2  Q.B.D.  376;  36  L.T.  784;  25 
W.B.  654. 

Bill  of  Ezohange:— 

(vi.)  C.  A. — Specific  Appropriation — Lien — Eq^iitahle  Assignment. — Decision 
of  V.  C.  H.,  Bill  of  Exchange  (v.),  p.  51,  reversed. — Banken  v.  AJfaro,  36 
L.T.  529. 

Bill  of  Sale  :— 

(ix.)  C.  J.  B. — Begistration— Assignment — An  assignment  after  the  Bill  of 
Sales  Act,  1854,  of  a  bill  of  sale  executed  before  the  Act  does  not  require 
registration.— i2«  Shaw,  Ex  parU  Shaw,  36  W.B.  805 ;  25  W.B.  686. 

(x.)  Q,  B.  D. — Begistration — Benewal. — Where  a  bill  of  sale  has  not  been 
renewed  every  five  years,  as  required  by  29  &  30  Vict.  c.  96,  s.  4,  the 
assignee  of  the  grantee's  interest  has  no  title  against  an  execution  cre- 
ditor.—Zbrct  V.  Kosher  Meat  Supply  Association,  L.B.  2  Q.B.D.  361 ;  36 
L.T.  694;  25W.B.691. 

Charity:— 

(ii.)  C.  A. — Endowed  School — Action  for  Becovery  of  Land — Consent  of 
Charity  Commissioners, — Decision  of  M.  B.,  Charity  (i.),  p.  88,  affirmed* 
^Hohne  v.  Quy,  36  L.T.  600 ;  26  W.B.  547. 
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Company:— 

(xlvi.)  P.  C. — Directors  —  Ultra  Vires, — Where  directors  haying  powers  to 
borrow  and  mortgage  have  exceeded  their  powers,  the  ratification  bj  the 
company  of  the  particular  acts  done  in  excess  of  authority  does  not 
extend  the  anthority  of  the  directors  so  as  to  enable  them  to  do  similar 
acts  in  future. — Irvine  y.  Union  Bank  of  Australia,  L.B.  2  App.  366;  25 
W.R.  682. 

(xlyii.)  C.  A. — Forfeitnirs  cf  Shares — Inaccuracy  of  Notice.— When  directors  of 
a  company  rc^R:nlated  by  table  A  of  Companies'  Act,  1862,  seek  to  forfeit 
a  shareholder's  shares  for  non-payment  of  calls  eyery  one  of  the  condi. 
tions  precedent  as  to  notice,  Ac.,  laid  down  by  table  A  must  have  been 
strictly  and  literally  obseryed. — Johnson  y.  Lytton*s  Iron  Agency,  86  L.T. 
628 ;  25  W.R.  548. 

(xlyiii.)  C.  A. — Misrepresentation — Liability. — ^The  owners  of  a  concession 
from  a  foreign  goyemment,-  which  they  knew  to  be  voidable  and  liable  to 
forfeiture,  agreed  with  certain  persons  to  form  a  company  to  purchase 
the  concession,  which  was  accordingly  sold  to  trustees  for  the  company  : 
the  vendor's  solicitor  acted  for  the  company,  and  did  not  disclose  the 
infirmity  of  title,  nor  did  the  trustees  require  evidence  as  to  title :  Held 
that  the  owners  and  promoters  must  repay  the  purchase  money,  that 
the  trustees  must  repay  money  received  by  them  as  bribes  for  neglect 
of  their  duty,  and  that  owners,  promoters,  trustees,  and  solicitor  must 
pay  costs  of  the  suit. — Phosphate  Sewage  Co.  v.  Hartmont,  L.E.  5  Ch. 
394. 

(xlix.)  Ch.  Div.  V.  C.  B. — Misrepresentation — Promoters—Prospectus. — 
Held  that  the  omission  from  prospectus  of  mention  of  agreement 
between  vendors  of  ironworks  and  promoters  of  companies  whereby  pro- 
moters  were  to  receive  a  sum  out  of  the  purchase  money,  was  a  fraud  cai 
shai  eholders,  and  that  promoters  were  jointly  and  severally  liable  to 
make  good  to  the  company  the  moneys  received  by  them. — BagnaU  v. 
Carlton,  36  L.T.  663. 

(!•)  C.  A. — Prospectus — Promoters — No*> -disclosure  of  Controct— 30  <J"  31 
Vict.,  c.  131. — Before  issue  of  prospectas,  contractors  agreed  to  pay  to  G 
and  S,  who  had  a  concession  for  making  some  tramways  abroad,  certain 
sums  which  they  included  in  contract  price  for  the  works  :  Held  affirming 
decision  of  C.P.  Div.,  reported  25  W.R.  686,  that  this  was  a  contract 
within  Companies'  Act,  1867,  s.  38,  and  ought  to  have  been  disclosed  in 
prospectus,  and  that  plaintiff,  an  allottee  of  shares,  was  entitled  to 
recover  the  whole  amount  paid  by  him  for  his  shares. — Twy cross  v.  Orant, 
25  W.R.  701. 

Qi.)  C.  A. — Novation — Amalgamation— Decision  of  Foreign  Tribunal. — Deci- 
sion of  V.  C.  M.,  Company  (xxxvi.),  p.  89,  affirmed. — Re  St.  Naxaire  Co., 
25  W.R.  638. 
(lii.)  Ch.  Div.  V.  C.  B. — Reduction  of  Capital. — "Capital"  in  Companies' 
Act,  1867,  8.  9.  signifies  nominal  capital :  where  the  capital  of  a  company 
has  been  issued  and  fully  paid  up  the  court  has  no  jurisdiction  to  confirm 
a  resolution  for  reduction  of  such  capital. — Re  Kirkstall  Brexoery  Co., 
L.R.  2  Ch.  D.  535;  46  L.J.  Ch.  424. 

(liii.)  C.  A. — Register — RecUficatum. — P.,  through  broker,  sold  shares  in  a 
company  to  8.,  who  paid  price  to  broker :  the  transfer  deed  was  executed 
by  P.  and  S.  but  cancelled  by  broker,  who  appropriated  the  money  :  Held 
that  the  court  had  jurisdiction  under  Ci>mpanies'  Act,  1862,  s.  35,  to 
rectify  register  by  inserting  name  of  8  instead  of  P. — Re  Shaw,  46 
L.J.Ch.  395 ;  36  L.T.  573  ;  25  W.R.  569. 

(iiv.)  Ch.  Div.  M.  B. — Rights  of  Shareholders — Back  Dividends. — A  resolu- 
tion provided  for  issue  of  new  sharen  with  preferential  dividend  of  5  per 
cent.,  and  that  whenever  the  profits  admitted  of  a  **  dividend  of  the 
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same  amonnt"  being  paid  to  ordinary  shareholders  any  sarplns  should 
be  divided  amongst  all  the  shareholders :  after  some  years  the  profits 
increased  so  as  to  be  more  than  sufficient  to  pay  £5  per  cent,  on  all  shares : 
Held  that  the  ordinary  shareholders  were  entitled  to  payment  of  back 
dividends  before  there  was  any  smrplns  for  distribation. — Allen  v. 
Londotderry  amd  Enniskillen  Rail,  Co,,  25  W.E.  624. 

i}y.)  Ch.  Div.  V.  C.  'NL.— Winding  JJp— Contributory. —When  articles  of 
association  provided  that  shareholders  shoald  contribute  in  proportion  to 
their  shares,  and  it  turned  out  that  some  of  the  shareholders  were  nnable 
to  pay  :  Held  that  the  solvent  shareholders  were  liable  for  the  whole 
amount.— 3fcjrcw;aw.'8  case,  36  L.T.  609 ;  25  W.R.  577. 

(Ivi-)  Ch.  Div.  V.  C.  M. — Winding.wp — Contrihutories. — On  formation  of 
a  company  nine  persons  signed  the  memorandum  of  association,  at  a 
'  preliminary  meeting  it  was  resolved  that  no  shares  be  allotted  to  thiee 
of  the  signatories,  and,  with  their  consent,  their  deposits  were  returned  : 
the  articles  contained  no  power  to  accept  surrender  of  shares:  Held 
that  all  the  signatories  were  liable  as  oontributories. — Be  London  8f 
Provincial  Ctmsolidated  Coal  Co.,  L.E.  5  Ch.  D.  625 ;  36  L.T.  545. 

(Ivii.)  Ch.  Div.  V.  CM. — Winding-up — Contributory. — Where  there  was  a 
merely  nominal  payment  for  shares  allotted  to  B.,  who  was  settled  on 
list  of  oontributories  :  Held  that  B.  was  liable  to  pay  calls. — Re  Eupion 
Qas  Co.,  AspinalVs  Case,  36  L.T.  362. 

(Iviii.)  Ch.  Div.  V.  C.  B. — Winding-^ip — Contrtbutory — Director. — O.  was  given 
his  qualification  shares  by  a  promoter  of  a  colliery  company,  but  did  not 
become  a  director  till  after  formation  of  the  company  and  completion  of 
purchasV  of  the  colliery :  Held  that  he  was  liable  as  contributory  in 
respect  of  shares  received. — Re  Caerphilly  Colliery  Co.,  Ormerod*s  Case, 
26  W.E.  765. 

(Ivix.)  Ch.  Div.  M.  H. — Winding-up — Contributory — Director. — ^Articles  of 
company  provided  that  directors*  qualification  should  be  50  shares  held 
for  six  months  previous :  H.  was  elected  director  not  holding  any  shares  : 
he  attended  meetings,  but  resigned  before  any  shares  were  allotted: 
Held  that  his  election  was  void,  and  that  he  could  not  be  taken  to  have 
contracted  to  take  shares. — Re  Percy  a/nd  Kelly  Nickel  Co.,  Hamley's  Ca^e 
25  W.E.  600. 

(Ix.)  C.  A. — Winding-up  —  Contributory  —  Original  Director. ^Decision  of 
M.E.,  Company  (xxvii.),  p.  53,  affirmed. — Miller^ s  Case,  Re  Australian 
Direct  Steam  Navig.  Co.,  L.E.  5  Ch.  D.  70. 

(Ixi.)  C.  A. — Winding-up — Demurrable  Petition. — If  a  winding-up  petition  is 
demurrable  the  Court  has  no  jurisdiction  to  direct  a  meeting  of  oon- 
tiibutories  to  be  summoned. — Re  Langhatn  Skating  Rink  Co.,  46  L.J. 
Ch.  345  ;  36  L.T.  605. 

(Ixii.)  C.  A. — Win  Hng-up — Director — Contributory. — A  director  on  formation 
of  the  company  declared  his  intention  of  taking  450  shares  besides  his 
qualification,  and  was  elected  chairman :  he  subsequently  signed  appli- 
cation  for  450  shares  striking  out  deposit  clause:  he  never  paid  a 
deposit,  nor  were  shares  allotted :  Held,  reversing  decision  of  Y.C.M., 
that  he  was  not  liable  as  a  contributory  in  respect  of  the  450  shares. — 
Re  Universal  Non-Tariff  Fire  Insurance  Co.,  Ritso^s  Case,  L.E.  4  Ch.  D. 
774. 

(Iziii.)  C.  A. — Winding-up — Director's  Qualification — Contributory. — Decision 
of  V.C.B.,  Company  (xxxix.),  p.  89,  affirmed. — Re  Caerphilly  Colliery 
Co.,  Pearson's  Case,  L.E.  5  Ch.  D.  336 ;  46  L.J.  Ch.  339;  25  W.E.  618. 

(Ixiv.)  C.  A.-  Winding -up—Failure  of  Object. — ^Petition  to  wind-up  abortive 
company  which  had  never  carried  on  business,  nor  issued  shares,  and 
had  no  debts,  presented  by  administrator  of  a  subscriber  of  memoran- 
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dam  of  Msociation  whs  dismiBsed  with  oosta:  DeoUion  of  Y.G.6. 
(reported  L.B.  4  Ch.  D.  874;  36  L.T.  364)  affirmed.— fie  New  Oas  Co., 
25  W.E.  643. 

(Ixv.)  Ch.  Div.  V.C3.— ITtndtiiy-iip— L«w«— LfoWZOiM— 88  ^  89  Viet., 
e.  77  8.  10. — Held  that  a  mortgagee  of  lessor  of  oompaoj  in  liquidation 
waa  not  entitled  to  have  assets  impounded  to  meet  fatore  rent  or  to 
prove  for  the  amount,  no  breach  of  covenant  having  as  yet  taken  place, 
—fie  Westhowme  Orove  Drapery  Co.,  L.B.  6  Ch.  248;  36  L.T.  439; 
25  W.R.  609. 

(Ixvi.)  Ch.  Div.  V.  C.  HL,— WiruUnif. up— Proof— 'Swrety— Interest.— Held,  on 
the  oonstmotion  of  the  articles  of  a  company,  that  certain  persons  who, 
as  sureties,  had  paid  large  sums  for  interest  on  a  debt  of  the  company 
were  not  entitled,  on  the  winding-up  of  the  company,  to  be  allowed 
interest  on  such  payments. — M*Kewcm*s  Case,  Be  Maria  Anna  Steinlxuik 
Co.,  36  L.T.  618  ;  25  W.R.  579. 

(Ixvii.)  Ch.  Div.  M.  H. — Winding-up — Supervision  Order. — An  order  to 
continue  a  voluntary  windini^.up  under  supervision  of  Court  can  only 
be  made  on  petition  of  company,  creditor,  or  contributory. — Re  Pen  y 
Van  Colliery  Co.,  46  L.J.  Ch.  390. 

(hnriii.)  Ch.  Div.  V.  C.  B. — Winding-up — Set-off. — On  winding-up  company 
A.,  some  of  the  assets  were  in  the  hands  of  company  B.,  which  afterwards, 
with  notice  of  winding-up,  applied  them  to  payment  in  full  of  debts  of 
A. :  Held  that  B.  could  not  set-off  those  payments  in  accounting  to 
liquidator  for  the  assets. — Re  United  Ports  Qeneral  Insurance  Co.,  46  L.J. 
Ch.  403 ;  36  L.T.  467 ;  25  W.B.  680.  » 

(Ixix.)  Ch.  Div.  V.  C.  B. — Winding-up — Unregistered  Association. — ^Where 
more  than  seven  persons  admitted  themselves  to  be  members  of  an 
unregistered  association:  Held  that  a  winding-up  order  must  be 
made  without  prejudice  to  the  question  as  to  what  other  persons  were 
members  and  ought  to  be  pat  on  the  list  of  contributoriee. — Re  South  (^ 
FroAnce  Pottery  Works  Syndicate,  36  L.T.  651. 

(Ixx.)  C.  A. — Wi7iding-up  Petitinn — Practice. — ^A  person  who  has  paid  off  a 
creditor  who  has  presented  a  winding-up  petition,  cannot  upon  such 
petition  obtain  a  winding-up  order. — Re  Paris  Skating  Rink  Co.,  25 
W.B.  701. 

(Ixxi.)  Ch.  Div.  V.  C.  H. — Winding-up  Petition — Practice — Mandamus.— 
While  the  above  petition  was  |>eading,  notice  of  motion  was  given  to 
directors  for  mandamus  directing  them  to  hold  an  ordinary  meeting : 
the  petition  having  been  dismissed,  as  above,  by  C.  A. :  Held  that  there 
was  no  matter  pending  in  which  a  mandamus  could  issue. — Re  Paris 
Skating  Rink  Co.,  25  W.B.  767. 

(Ixxii.)  Ch.  Div.  M.  It. — Winding-up  Voluntarily — Sale  of  Assets. — ^A  com- 
pany resolving  on  a  voluntary  winding-up  and  sale  of  assets  in  conside- 
ration of  shares  in  another  company,  is  not  by  Companies  Act,  1862, 
B.  161,  empowered  to  decide  as  to  mode  of  distribution  of  such  shares 
amongst  classes  of  its  members  having  different  rights  inter  se,  otherwise 
than  according  to  such  rights. — Orijith  v.  Paget,  46  L.J.  Ch.  493 ;  25 
W.B.  623. 

(Ixxiii.)  Ch.  Div.  M.  B. — Vote.  —Held  that  the  chairman  of  a  meeting  of  a  com- 
pany was  not  entitled  to  refuse  to  receive  votes  of  registered  share- 
holders, on  the  ground  that  such  shareholders  were  nominees  of  the 
beneficial  owners  of  the  shares  which  had  been  distributed  for  the  sole  pur- 
pose of  increasing  voting  power. — Pender  v.  Lwhington,  46  L.J.  Ch.  317. 

Copyhold:— 

(v.)  Ch.  Div.  P.  J. — Encroachment— Rights  of  Lord— Minerals.— In  case  of 
encroachment  by  copyholder  a  legal  origin  will  if  possible  be  presumed, 
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the  tenant  will  be  estopped  from  denying  that  thtt  encroachment  be- 
longed to  the  original  holding,  and  the  enoroaoher's  acts  will  be  con- 
Btmed  80  as  to  confer  on  him  the  least  possible  benefit :  the  lord  of  a 
copyhold  manor  is  entitled  to  ooproHtes  and  may  restrain  their  removal 
as  being  a  permanent  injnry  to  the  reversion. — Attorney -Otneral  v. 
Tomline,  36  L.T.  684;  26  W.E.  803. 

Copyright  :— 
(vi.)  Ch.  Div.  V.  C.  B. — Dramatic  Copyright — Registration — 7  Vict,,  c.  12. 
— Where  the  registration  of  an  opera  under  the  International  Copyright 
Act,  8.  6,  was  incorrect  as  regards  the  time  of  first  publication :  Held, 
that  the  registration  was  insufficient  to  protect  the  score  and  right  of 
representation. — Boosey  v.  Fairlie,  25  W.E.  745. 

(vii.)  Q.  B.  Div. — Registration — 6  ^  6  Vict,  e.  45  s,  24. — ^Registration  is  not 
essential  to  existence  of  copyright,  but  merely  to  perfect  the  right  to 
Bne.—Qoubaud  v.  Wallace,  36  L.T.  704 ;  25  W.R.  604. 

County  Court  :— 
(xiii.)  C.  A. — Appeal. — An  appeal  will  lie  under  Judicature  Act,  1873,  s.  19, 
from  refusal  of  App.  IMv.  Ct.  to  order  County  Court  Judge  to  sign  case. 
—Clarke  v.  Bochs,  86  L.T.  727. 

Crimes  and  Offences:^ 
(xxvi.)  Q.  B.  Div. — Adulteration — Cttstom  of  IVode.— To  an  information  for 
selling  adulterated  gin  appellant  set  up  defence  that  by  custom  of  the 
trade  in  the  district  that  g^n  sold  at  a  particular  price  should  contain 
admixture  of  water :  Held  that  conviction  was  right. — Webb  v.  Knight, 
36  L.T.  791. 

(xxvii.)  Q.  B.  Div.— Cereiorori— 19  ^  20  Vict.  c.  16.— The  certificate  men- 
tioned in  Palmer's  Act,  s.  25,  may  be  in  form  supplied  by  Ti*easury,  as 
set  out  in  the  report  of  this  case. — Regina  v.  Balscomhe,  25  W.R.  585. 

(zxviii.)  Ex.  Div. — Cruelty  to  Animals. — Cutting  cocks*  combs  for  the  purpose 
of  cockfighting  or  winning  prizes  at  exhibitions  is  cruelty  to  animals 
within  12  &  13  Vict.,  c.  92,  s.  2.^Murphy  v.  Manning,  L.R.  2  Ex.  Div. 
307;  46  L.J.M.C.  211;  36  L.T.  692;  25  W.R.  540. 

(xzix.)  C.  C.  B. — False  Pretences — Amhigtu>%u  Words. — Held  that  ambiguous 
words  iu  a  certain  letter  might  reasonably  and  naturally  have  conveyed 
to  the  mind  of  the  prosecutor  the  false  pretences  alleged  in  the  indict, 
ment,  and  that  prisoner  was  rightly  c-nvicted. — Regina  v.  Cooper,  46 
L.J.  M.C.  219;  36  L.T.  671 ;  25  W.R.  696. 

(xxx.)  Q.  B.  Div. — False  Pretences — Spiritualism. — Held  that  a  repre. 
sentation  by  defendant  that  he  had  power  to  communicate  with  spirits, 
and  to  cause  them  to  be  present  in  a  materialised  form,  was  a  false  pre. 
tence  of  an  existing  fact  witbin  24  and  25  Vict.,  c.  96,  s.  88,  and  that  he 
was  rightly  convicted. — Regina  v.  Lawrence,  36  L.T.  404. 

(xxzi.)  C.  C.  B. — False  Pretences. — Prisoner,  on  entering  service  of  a  railway 
company,  signed  a  contract  whereby  it  was  provided  that  he  should  not 
be  entitled  to  claim  wages  due  on  leaving  until  he  should  have  delivered 
up  his  uniform  clothing  :  on  leaving  he  knowingly  and  fraudulently 
delivered  up  a  gpreat  coat  belonging  to  a  fellow.8ervant,  and  obtained  the 
wages  due  to  him :  Held  tha«  he  was  rightly  convicted  of  false  pretences. 
^Regina  v.  Bull,  36  L.T.  376. 

(zzxii.)  C.  C.  B. — Larceny — Proof  of  Ownership. — Prisoner  was  indicted  for 
stealing  brass,  the  property  of  H. ;  the  brass  was  proved  to  have  been  the 
property  of  a  limited  company  iu  voluntary  liquidation :  the  resolutions 
for  winding-up  and  appointment  of  H.  and  S.  as  liquidators  was  proved 
by  copy  of  Gazette :  Held  that  there  was  no  evidence  fur  jury  that  the 
brass  was  property  of  H. — Regina  v.  Ball  and  Jordan,  36  L.T.  670. 
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(xxxiii.)  C.  C.H. — Murd,er — McmslaughJter — Accessories, — Several  persons  were 
tried  on  one  indictment,  some  for  murder,  others  as  accessories  to  mnrder, 
the  principals  were  convicted  of  manslaughter :  Held  that  those  charged 
as  accessories  to  murder  might  be  couTicted  as  accessories  to  man- 
slaughter.— Etfsfina  v.  Richa/rda,  L.E.  2  Q.B.D.  311;  46  L.J.  M.C.  200; 
36  L.T.  377. 

(xzziv.)  C.  C.  H. — Music  License — Skating  Rink. — A  rink  within  20  miles  of 
London,  where  the  skating  is  accompanied  hj  music,  requires  a  music 
and  dancing  license  under  25  Geo.  2,  c.  36. — Regina  v.  Tucker,  L.B.  2 
Q.B.  417 ;  46  L.J.  M.C.  197 ;  86  L.T.  478  j  26  W.R.  697. 

(xxxv.)  C.  C.  R. — Perjury — Evidence. — The  institution  of  the  suit  in  which 
perjury  was  committed  is  sufficiently  proved  by  production  by  officer  of 
the  Court  of  copy  writ  filed  under  Ord.  5,  r.  7,  and  copy  pleadings  filed 
under  Ord.  41,  r.  I.— Regina  v.  Scott,  L.E.  2  Q.B.D.  415;  36  L.T.  476; 
25  W.R.  697. 

(xxxvi.)  'Q.  B.  DiV. — Rogue  and  Vagabond — " Palmistry  or  otiierwise" — 5  Oeo. 
4,  c.  83,  8.  4. — Mandamus  to  hear  Appeal. — S.  was  convicted  as  a  rogue 
and  vagabond  by  a  magistrate :  the  quarter  sessions  quashed  the  con- 
viction without  going  into  the  merits  of  the  case  because  the  words  "  by 
palmistry  or  otherwise  **  were  omitted  from  the  conviction :  Held  that  a 
mandamus  could  not  be  granted  co  compel  the  sessions  to  hear  the  appeal. 
—Regina  v.  Justices  of  Middlesex,  36  L.T.  402;  25  W.R.  510. 

(xxxvii.)  C.  P.  Div. — Trespass — Qame. — A  permiesion  to  take  game  may  be 
given  by  landlord  verbally  and  will  justify  fresh  pursuit  of  game  on  an 
adjoining  field  within  1  &  2  Wm.  4,  c.  32,  s.  30.— /on«5  v.  WiUiams,  36 
L.T.  569. 

Debtor  and  Creditor:— 

(x.)  Q.  B.  Div, — Execution — Payment  without  Seizure — Poundage. — When 
a.debtor  paid  off  the  sheriff's  officer  on  his  premises  without  seizure :  Held 
that  the  writ  had  been  executed  and  that  the  sheriff  was  entitled  to 
poundage  and  fees. — Bissicks  v.  Bath  Colliery  Co.,  36  L.T.  800. 

(xi.)  Ex.  Div. — Insurable  Interest — 14  Geo.  3,  c.  48. — A.  and  B.  entered  into 
a  joint  bond  for  £300 :  A.  effected  a  policy  on  B.'s  life :  Held  that  the 
policy  was  valid  as  to  extent  of  half  of  the  sum  secured  by  the  bond. — 
Branford  v.  Saunders,  25  W.R.  650. 

Defamation  :— 

(viiL)  Ex.  Div.— Libel — "  Felon'*— 9  Oeo.  4,  c.  82.— It  is  actionable  to  call  a 
man  a  felon  who  has  been  convicted  of  felony  but  served  out  his 
sentence. — Ley  man,  v.  Latimer,  25  W.R.  751. 

(ix.)  Q.  B.  Div. — Privilege — Bona  Fides. — Privilege  in  the  case  of  defa- 
matory oommunicatjons  made  honestly  does  not  extend  to  cases  where 
they  are  made  negligently  and  recklessly. — Clark  v.  Molyneux,  36  L.T. 
466. 

Easement :— 

(vi.)  Ch.  Div.  V.  C.  M. — Light. — Owner  of  two  adjoining  houses  demised 
one  in  which  was  a  certain  vdndow  to  A.,  and  afterwards  demised  the 
other  to  B. :  Held  that  until  the  expiration  of  A.'s  lease  B.  could  not 
build  so  as  to  obstruct  it.— Warner  v.  McBryde,  36  L.T.  861. 

(vii.)  C.  A. — Light  and  Air. — Decision  of  V.  C.  M.,  see  Easement  (iv.),  p.  92, 
reve-  sed,  as  regards  five  of  the  windows. — Bourke  v.  Alexandra  Hotel  Co., 
25  W.R.  782. 

Ecolesiastical  Law  :— 

(x.)  C.  P.  DiY. —DilapidationsS4>  ^  85  Vict.,  e.  43  s.  29.— The  require- 
ment as  to  time  within  which  bishop  is  to  direct  surveyor  to  inspect  and 
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report  on  dilapidations  is  directory,  and  that  delay  does  not  deprive 
incoming  incumbent  of  his  right  of  action. — Caldow  v.  Pixell,  36  L.T. 
469;  26  W.R.  773. 

(xi.)  C.  A. — Exchange  of  Livings — Deed  of  Resignation. — Decision  of  C.P- 
Div.  (Eool.  Law,  ix.,  p.  93)  affirmed.— fiumfiey  r.  Nicholl,  L.R.  2  C.P.D. 
•294;  36  L.T.  786;  25  W.B.  614. 

(xii.)  Ap. — Inhibition — Contempt — Release — Costs.  —  A  vicar  having  been 
inhibited  for  disobedience  to  monition  to  discontinue  certain  ceremonies, 
still  continued  such  ceremonies  :  he  was  then  pronounced  contumacious, 
and  his  contempt  having  been  signified  to  the  Queen  in  Chancery  he  was 
arrested  and  imprisoned  under  a  writ  de  contumace  capiendo :  the 
services  were  then  performed  by  a  curate  appointed  by  the  bishop,  and 
the  complainants  applied  for  respondent's  release :  the  Court  granted 
the  application  without  previoas  payment  by  respondent  of  costs  of  the 
contempt,  such  costs  to  be  recoverable  as  costs  in  the  cause. — Httdson  v. 
Tooth,  L.R.  2  P.D.  125. 

Election  :-- 

(xi.)  C.  P.  Div. — Municipal  Election — Nomination  Paper. — The  seconder 
of  a  candidate  described  his  place  of  residence  as  in  "  High  Street,"  in 
the  burgess.roU  he  was  described  as  of  W.  Street:  the  name  of  the 
street  had  been  and  was  generally  known  as  High  Street,  but  had 
recently  been  changed  to  Vf.  Street :  Held  that  the  description  was 
sufficient.— /Sopw*  v.  Mayor  of  Basingstoke,  46  L.J.  C.P.422;  25  W.B.  693. 

Evidence  :— 

(vii.)  Ex.  Div. — Admissihility — Foreshore. — Evidence  of  acts  of  ownership 
on  parts  of  foreshore  separated  from  the  parts  in  dispute  by  foreshore 
belonging  to  Crown  was  admitted  to  prove  defendant's  title  to  the  fore- 
shore  generally. — Atty.-Oen.  v.  Mayor  of  Portsmmtthy  25  W.R.  559. 

(viii.)  C.  A. — Breach  of  Promise  of  Marriage. — Plaintiff's  sister  gave  evidence 
of  interview  with  defendant,  at  which  she  upbraided  him  with  having 
seduced  plaintiff,  when  he  said  "  he  would  marry  her  but  I  must  not 
expose  him,"  also  of  overhearing  a  conversation  in  which  plaintiff  said 
to  defendant  *'  yon  promised  to  marry  me,"  when  defendant  said  he 
would  give  her  money  to  go  away :  Held  that  the  evidence  was  ad. 
mi^sible  as  "  material  "  within  32  &  33  Vict.,  c  68,  s.  2. — Bessela  v.  Stem, 
L.R.  2  C.P.D.  265;  46  L.J  Ch.  467 ;  25  W.R.  661. 

(ix.)  C.  A. — Descent --Heir-at'Law. — Decision  of  Ex.  Div.  (Evidence  i.,  p. 
13)  affirmed. — Greaves  y.  Greenwood,  25  W.R.  639. 

Forest  of  Dean  :— 

(iii.)  C.  A.  —  Frpe  Minei's — Qale. — Where  a  free  minor  dies  after  application 
for  but  before  grant  of  gale  the  gale  cannot  be  granted  to  his  devisees 
not  being  free  miners. — James  v.  The  Queen,  L.R.  5  Ch.  Div.  153 ;  25 
W.R.  615. 

Fraud  :— 

(ii.)  C.  P.  Div. — Builder — Architect — Withholding  Certificate. — An  action 
will  lie  by  builder  against  architect  who  fraudulently,  and  in  collusion 
with  builder's  employer,  withholds  certificate. — Ludbrook  v.  Barrett,  86 
L.T.  616;  25W.R.  649. 

Highway  :— 
(viii.)  Q.  B.  D. — Repair — Extra-Parochial  Place. — ^Extra-parochial  places  are 
subjected  by  25  and  26  Vict.,  c.  61,  s.  32,  to  liability,  not  to  common  law 
indictment  for  non-repair  of  highways,  but  to  be  put  into  a  highway  dis. 
trict  as  highway  parishes. — The  Queen  v.  Central  Wingland,  L.R.  2 
Q.B.D.  349;  36  L.T.  798. 
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(ix.)  Q.  B.  T>iY. Sate— Distress  Warrant.^Bj  7  and  8  Geo.  4,  c,  criii.,  the 
ownen  of  S.  Abbey  were  empowered  to  lerj  rates  for  repair  of  roadB : 
by  39  and  40  Yict.,  c.  ocxx.,  it  was  provided  that  they  shoald  pay  a  sum 
to  a  local  board  for  f  atore  repairs,  whereapon  their  liability  shoald  cease 
and  the  former  aut  be  repealed :  a  month  before  the  passing  of  the  latter 
act  the  owners  levied  a  rate  to  ooTer  past  liabilities,  and  sIbo  to  provide 
the  payment  to  the  local  board :  the  demand  referred  to  both  acts,  but 
not  to  the  purposes  of  the  later  act :  Held  that  justices  ooi^d  not  enter- 
tain  obj^tction  to  validity  of  rate  or  refuse  distress  warrant. — Begima  v. 
Justices  of  Essem,  86  L.T.  554. 

Hnsband  and  Wife  :— 

(xvi.)  P.  D.  A.  DiV- — Divorce — Collttsion. — An  agreement  between  the  parties 
to  withhold  any  relevant  evidence  constitutes  ooUusion. — Bctcon  v.  Bacon, 
25  W.B.  660. 

(xvii.)  P.  D.  A.  Div. — Divorce. — An  application  to  dispense  with  making  a 
co-respondeat  was  g^ranted  after  respondeat  had  filed  her  answer. — 
Jeffers  v.  Jeffers,  L.R.  2  P.D.  90 ;  25  W.R.  518. 

(zviii.)  C.  A. — Divorce — Wife's  Separate  Property — Hiwband**  Creditors. — 
A  wife  living  apart  from  her  husbaad  by  agreemeat  ander  sanction  of 
the  court  purchased  goods  out  of  moaeys  partly  belonging  to  her  separ- 
ate  estate  partly  allowed  to  her  by  her  husband  :  a  decree  nisi  for  dis- 
solution of  marriage  having  been  made  she  bought  other  goods :  subee- 
quently,  but  before  the  decree  was  made  absolute,  a  creditor  of  the 
husband  seized  all  the  goods :  Held,  reversing  decision  of  £z.  Div.,  re- 
ported 36  L  T.  663 ;  25  W.B.  558,  that  the  wife  could  not  niaintaiu 
actioa  for  trespass  iu  respect  of  all  the  goods. — Norman  v.  VUlarSy  86 
L.T.  788;  25  W.R.  780. 

(xiz.)  P.  D.  A.  Div. — Nullity  Suit — Consanguinity — Lex  loci  contractus. — 
Two  Portuguese  persons  contracted  in  London  marriage  illegal  by  law  of 
Portugal  on  ground  of  consanguinity,  and  returned  to  Portugal  and  con- 
tinued to  reside  there  :  a  petition  for  nullity  of  marriage  for  illegality 
was  dismissed.— So«omayor  v.  De  Barros,  L.R.  2  P.D.  81 ;  ?6  L.T.  746; 
25  W.R.  541. 

(xx.)  Ch.  Div.  V.  C.  "H,.^  Separate  Estaie. — G.  received  in  payment  of  a 
legacy  to  her  separate  use  a  country  draft  on  London  bankers:  she 
indorsed  to  her  husband,  who  paid  it  in  to  his  own  deposit  account,  and 
shortly  afterwards  died :  she  deposed  that  she  never  int«>nded  to  give 
the  cheque  to  her  husband  :  Held  that  she  was  entitled  to  the  snm 
claimed.— Green  v.  Carlill,  L.R.  4  Ch.  D.  882 ;  46  L.J.  Ch.  477. 

(zzi.)  Ch.  Div.  V.  C.  M. — Separate  Estate — Iforried  Women's  Property  Act, 
1870. — Where  husband  permits  wife  to  carry  on  trade  on  her  own 
account,  the  business,  stock,  and  profits  become  her  separate  property 
as  against  him  and  his  representatives. — Ashworth  v.  Outram,  36 
L.T.  400. 

(xzii)  Q.  B.  Div. — Separate  Estate — Promissory  Note — Liability. — Harried 
woman  having  separate  property,  without  power  of  anticipation,  gave  a 
promissory  note  jointly  with  her  husband  and  a  third  person;  her 
husband  having  died,  Held  that  she  was  not  liable. — Roberts  v.  WatJnns, 
89  L.T.  799. 

(zxiii.)  Ch.  Div.  V.  C.  M. — Wife's  Chose  in  Actionr— Reduction  into  Pos. 
session. — A.  sold  his  wife's  share  in  an  intestate's  estate  to  B.,  a  solicitor 
who  conducted  a  suit  for  administration  thereof :  the  executors  of  A., 
who  predeceased  his  wife,  instituted  a  suit  to  set  aside  the  sale  on  ground 
of  concealment  by  B.  of  true  value  of  the  share :  Held  that  the  wife's 
chose  in  action  had  been  reduced  into  possession  by  A.,  and  that  the 
right  to  avoid  the  sale  survived  to  his  executors. — Widgery  v.  Tepper, 
L.R.  5  Ch.  516 ;  26  W.R.  726. 
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Insurance  :— 

(zTiii.)  C.  A. — Fire  Insv/rcmee — WTiwrfingei's  Liability. — ^Decision  of  M.  B. 
Insuranoe  (iv.),  p.  15,  afBrmed. — North  British  omd  M^cam,tile  Inswranee 
Co.  y.  London,  Liverpool,  and  Globe  Insurance  Co.,  36  L.T.  629. 

(xix.)  Q.  B.  Div. — MaHne  Insurance — Partial  Loss-^Bepairs, — Thelukbilitj  of 
an  underwriter,  on  a  ship  which  has  been  repaired  by  the  assured,  is  to 
be  measured  by  the  cost  of  the  repairs,  not  by  the  depreciation  of  the 
yaloe  of  the  ship,  eyen  though  the  underwriter  is  thereby  made  liable 
for  more  than  a  total  loss,  with  benefit  of  salvage. — Lohre  y.  Attchison^ 
86  L.T.  795. 

(xx.)  C.  A. — Marine  Insurance — Warranty  of  Seaworthiness, — Where  yessel 
built  for  inland  nayigation  is  insured  for  ocean  yoyage,  there  is  implied 
warranty  that  all  ordinary  means  possible  shall  be  taken  to  render  her 
seaworthy.—ruiTitull  y.  Janson,  36  L.T.  638. 

Jnrisdiotion  :— 

(iii.)  Ex.  Div. —Prohibition — Salford  Court  of  Record.— Held  that  the  Salford 
Hundred  Gourt  of  Record  Act,  1868,  proyiding  that  defendant  should 
not  object  to  the  jurisdiction  otherwise  than  by  special  plea,  did  not 
preyent  the  Superior  Courts  from  granting  a  prohibition  on  the  appli- 
cation of  defendant.— Orom  y.  Brearey,  L.B.  2  C.P.D.  346 ;  46  L.J.  Ex. 
481 ;  86  L.T.  475 ;  25  W.R.  695. 

Landlord  and  Tenant  :— 

(xxi.)  C.  A. — Agreement  for  Lease — Statute  of  Fravds. — ^Decinion  of  Ex.  Diy., 
Landlord  and  Tenant  (xix.),  p.  96,  reyersed.— Harid  y.  Hall,  36  L.T.  766 ; 
25  W.R.  784. 

(xxii.)  Ch.  Div.  V.  C.  M.— Agreement  for  Leas&— Statute  of  Frauds,— Held 
that  agreement  for  lease  for  12  years,  not  stating  commencement  of 
term,  did  not  satisfy  requirements  of  Statute  of  Frauds. — Cartwright  y. 
Miller,  36  L.T.  398. 

(xxiii.)  C.  A. — Building  Covenant. — Leases  of  adjoining  plots  of  land  snbjeotto 
ooyenants  against  building  so  as  to  annoy  co-tenants  or  without  lessor's 
approval  were  granted  to  A.  and  B. :  within  20  years  A.  built  with 
lessor's  approval  so  as  to  obstruct  B.'s  lights :  Held  that  B.  was  not 
entitled  to  restrain  A.  from  building  or  the  lessor  from  approving.— 
Master  v.  Hansard,  L.R.  4  Ch.  D.  718;  36  L.T.  535 ;  25  W.R.  570. 

(xxiv.)  H.  Ii. — Covenant — Ee/pavr — Forfeiture. — Decision  of  0.  A.,  Landlord 
and  Tenant  (iy.),  p.  17,  affirmed. — Hughes  y.  Metropolitan  Rail,  Co,,  25 
W.R.  680. 

(xxv.)  C.  p.  Div. — Covenant  to  Repair. — Holding  Over. — ^Tenant  for  life  of 
long  leaseholds  demised  the  same  from  year  to  year  to  A.  with  six  months' 
notice  to  quit,  and  subject  to  lessee's  covenant  to  repair :  on  death  of 
tenant  for  life  the  lease  was  assigned  to  B.,  to  whom  A.  continued  to  pay 
rent,  and  ultimately  gave  six  months'  notice  to  quit:  Held  that  A.  held 
over  on  terms  of  original  agreement,  and  was  bound  by  covenant  to 
repair.— fFyatt  y.  Cole,  86  L.T.  618. 

(xxvi.)  Ch.  Div.  V.  C.  B. — Covenant — Private  Residence. — Land  subject  to  a 
restrictive  covenant  that  building^  erected  thereon  should  be  used  as  a 
private  residence,  and  not  for  any  purpose  of  trade,  was  purchased  by 
the  trustees  of  a  charitable  institution  who  proceeded  to  erect  thereon 
a  residence  for  a  hundred  girls  :  Held  that  the  covenant  did  not  apply. 
—Qermam.  y.  Chapman,  25  W.R.  802. 

(xxvii.)  Ch.  Div.  P.  J. — Covenant — Trade. — B.  demised  an  eating-house  to  F. 
for  21  years,  covenanting  not  to  let  during  the  term  any  house  in  the  same 
street  **  for  the  purpose  of  carrying  on  the  business  of  an  eating-house  " 
provided  that  the  covenant  should  only  bind  B.,  not  his  heirs,  adminig. 
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traton,  or  assign :  sabseqnently  B.  let  adjoiniDg  house,  subject  to  cove- 
nant  by  lessee,  not  to  carry  on  bnginess  without  B.'s  license  :  Held  that 
B.'s  covenant  with  A.  was  not  broken  by  the  carrying  on  at  the  adjoining 
house  by  assignee  of  the  lease  thereof  of  the  business  of  an  eating  Jionse 
without  interference  by  B. — Kemp  v,  Birdf  L.B.  5  Ch.  D.  549. 

(xxviii.)  Ex.  Div. — Furnished  House — Fitness  for  Occupation. — In  agreement 
for  lease  of  furnished  house  there  is  implied  condition  of  fitness  for  occn- 
pation,  non-fulfilment  whereof  entitles  lessee  to  rescind  contract. — 
Wilson  V.  Finch.Hatton,  L.B.  2  C.P.D.  836 ;  36  L.T.  473 ;  25  W.R.  537. 

(xzix.)  C.  J.  B. — Public  House — Bankruptcy  of  Lessee — License. — Lease  of 
a  public  houso  determinable  on  lessee's  bankruptcy  contained  covenant 
by  lessee  to  assign  his  license  to  lessor  on  such  determination :  Held  that 
on  lessee's  bankruptcy  the  license  was  not  "property"  of  the  debtor 
which  passed  to  the  trustee,  but  that  the  license,  not  being  assignable, 
must  be  delivered  to  lessor. — Re  Britnor^  Ex  parte  Royle,  25  W.E.  560. 

Lands  Clauses  Act:— 

(xvi.)  Q.  B.  Div. — Arbitration — Costs — 6  ^  7  Vict.,  c.  73,  538. — ^When  claims 
for  compensation  were  submitted  to  arbitration,  but  before  award  the 
parties  agreed  that  defendants  should  have  immediate  possession  of  the 
land  Dpon  terms  as  to  payment  of  interest  and  of  all  costs  of  arbitration, 
agreement,  and  conveyance  :  Held  that  the  costs  must  be  taxed  in 
Chancery. — Woinbwell  v.  Corporation  of  Barnsley,  36  L.T.  708. 

(xvii.)  C.  A. — Compensation — Ferry. — Where  a  railway  company  under  their 
Act  built  a  bridge  across  a  river  near  an  ancient  ferry,  whereby  the 
profits  of  the  ferry  fell  off  :  Held  that  the  owner  of  *  the  ferry  could  not 
maintain  action  for  disturbance,  nor  claim  compensation  in  respect  of 
the  ferry  being  injuriously  affected  under  the  Lands  Clauses  Act  or 
Railways  Clauses  Act. — Hopkins  v.  Great  Northern  Rail.  Co.,  L.B.  2 
Q.B.D.  224;  46  L.J.  Q.B.  265. 

(xviii.)  C.  A. — Compensation — Interest  in  Land — Water.pipes.  —  Defendants 
took  under  their  Act  land  under  which  were  laid  pipes  belonging  to  plain- 
tiffs  :  the  pipes  ceased  to  be  used,  but  remained  till  taken  up  by  defend- 
ants in  making  a  tunnel :  Held  that  plaintiffs  had  no  interest  in  the  land 
BO  as  to  claim  compensation  nnder  s.  68. — Neic  River  Co,  v.  Midland  Rail. 
Co.,  36  L.T.  539  ;  25  W.R.  502. 

(xix.)  Ch.  Div.  V.  C.  B. — Compulsory  Powers — Possessory  Title. — A  railway 
-  company  took  compulsorily  lai^  of  A.,  who  had  only  a  possessory  title 
of  nineteen  years,  and  paid  purchase- money  into  the  bank,  and  executed 
deed  poll  under  Lands  Clauses  Act,  3,  77 ;  the  owner  of  the  land  made 
no  claim  till  after  20  years  from  commencement  of  A.'s  possession :  Held 
that  the  money  must  be  paid  to  representatives  of  A.  since  deceased. — 
Re  Winder,  25  W.R.  768. 

(xx.)  Ch.  Div.  M.  B. — Fwnd  in  Court — Investment — Conversion. — ^Purchase 
money  of  infant's  land  was  paid  into  Court  and  invested  under  s.  69: 
Held  that  on  death  of  infant  it  passed  to  his  heir-at.law. — KeUand  v. 
Fulfordy  25  W.R.  506. 

(xxi.)  Ch.  Div.  V.  C.  B. — Payment  out — Presumption. — ^The  Court  acted  on 
the  presumption  that  a  married  woman,  aged  52  years,  who  had  been 
married  15  years  without  having  had  children^^would  not  have  any  in 
future.— Re  Allason*8  trusts,  36  L.T.  653. 

(xxii.)  Q.  B.  Div. — Superfluous  Lands. — ^Lands  taken  compulsorily,  which  at 
expiration  of  the  time  for  sale  of  superfluous  lands  are  not  in  actual  us& 
for  the  purposes  of  the  undertaking,  but  are  bona  fide  intended  ulti- 
mately to  be  used  for  those  purposes,  are  not  superfluous  lands  within 
8.  127.— Hooper  v.  Bourne,  L.B.  2  Q.B.D.  339;  25  W.R.  672. 
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Leases  and  Sales  of  Settled  Estates  Acts  :— 

(v.)  Ch."  DiV. — Infant  Beneficiaries — Service  of  Petition. — Realty  was  settled 
by  will  or  trust  for  J.  for  life,  remainder  for  her  children,  and  in  defanlt 
of  children  for  S.  and  E.,  but  if  either  shonld  die  without  leaving  issue 
who  should  attain  21,  for  the  snrvivor  absolutely  :  J.,  S.,  and  E.,  had  a 
power  of  appointment  and  of  sale  :  E.*s  interest  was  settled  on  her  mar- 
riage: J.  was  living  unmarried:  Held  that  infant  children  of  E.  were 
necessary  parties  to  petition  by  trustees  and  J.  under  Settled  Estates 
Act,  1856,  and  that  the  petition  must  be  served  on  their  father. — lie 
Bendy,  L.R.  4  Ch.  D.  879 ;  46  L.J.  Ch.  417. 

(vi.)  C.  A. — Mining  Lease — Contigiiotis  Settled  Estates. — A  will  devised  two 
separate  estates  on  distinct  trusts :  the  trustees  obtained  from  the  Court 
power  to  grant  mining  leases,  with  consent  of  respective  tenants  for  life : 
afterwards  the  trustees  and  tenants  for  life  agreed  to  lease  the  minerals 
under  both  estates  at  one  rent :  Held  that  specific  performance  must  bo 
refused.— rol«on  v.  Sheard,  L.R.  6  Ch.  D.  19;  36  L.T.756;  25  W.R.  667. 

Iiicensed  House:— 

(v.)  Q.  B.  DiV. — Drunkenness. — A  licensed  person  found  drunk  on  his  own 
licensed  premises  after  the  premises  are  closed  is  not  liable  to  penalty 
under  35  and  36  Vict.,  c.  94,  s.  12,— -Lester  v.  Torr^ns,  L.R.  2  Q.B.D.  403; 
25  W.R.  691. 

(vi.)  Q.  B.  Div.— Orocer — Prohibited  Hours. — A  gi-ocer  licensed  to  sell  liquor 
off  the  premises  cannot  be  convicted  under  37  and  38  Vict.,  c.  49,  ss.  3, 
9,  for  keeping  his  shop  open  after  prohibited  hours  without  proof  of  sale 
or  exposure  for  sale  of  liquors. — Tassell  v.  OvendeUf  L.R.  2  Q.B.D.  383 ; 
36  L.T.  696 ;  25  W.R.  692. 

Market:— 

(ii.)  Q.  B.  Div. — Cattle  ^farket — Slaughter  House. — A  company  under  tho 
provisions  of  a  local  act,  with  the  consent  of  corporation,  built  a  cattle 
market  and  slaughter  houses  :  they  subsequently  abandoned  the  slaughter 
houses,  and  without  further  consent  of  corporation  built  other  slaughter 
houses  at  some  distance :  Held  that  respondent  could  not  be  convicted 
under  s.  19  of  Markets  and  Fairs  Clauses  Act,  1847,  for  slaughtering 
cattle  elsewhere  within  the  horuugh.^- Hughes  v.  Trew,  36  L.T.  685. 

Master  and  Servant:— 

(vii.)  Ex.  Div. — Negligence — Common  Em/ployment. — ^The  signal  service  at  a 
joint  siding  was  managed  at  the  joi|it  expense  of  the  defendants  and  the 
G.  N.  Rail.  Co.,  but  the  joint  staff  servants  were  engaged  and  paid  by 
the  latter  company  alone :  one  of  these  servants  was  killed  by  the 
negligence  of  one  of  defendants'  engine-drivers:  Held  that  there  was 
common  employment  so  as  to  free  defendants  from  liability. — Swainson 
V.  N.  E.  liail.  Co.,  25  W.R.  676. 

Metropolitan  Management :  — 

(viii.)  C.  A. — Addition  to  Buildings— IS  Sf  19  Vict.,  c.  122. — Decision  of  A[ip. 
Div.  Ct.,  Metropolitan  Management  (i.),  p.  61,  reversed. — Scott  v.  Lf^ug^ 
86  L.T.  456 ;  25  W.R.  594. 

(ix.)  C.  P.  Div. — Scavenger — Removal  of  "  Refuse." — Held,  upon  oonstruniion 
of  Metropolis  Local  Management  Act,  1855,  s.  128,  that  coaLashos 
from  steam-engine  employed  as  motive  power  in  a  factory  is  "  refuse  of  & 
manufacture,*'  and  liable  to  extra  payment  for  removal. — Gay  v.  Cadbv^ 
86  L.T.  410. 

(x.)  Q.  B.  J}.— Vestry  Clerk— VaUiaMon  List,— Held  that  the  vestry  cli-rk 
of  a  metropolitan  parish  was  entitled  to  a  special  payment  for  prepaiin^ 
a  valuation  list  required  by  the  Valuation  Metropolis  Act,  1869. — Th&' 
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Queen  ▼.  Cumherlege,  L.B.  2  Q  Ji.D.  866 ;  46  L.  J.M.G.  2U ;  36  L.T.  700 ; 
26  W.E.  606. 

Mines  :— 

(▼.)  C.  P.  Dtv.-- Special  iZuZaf— 35  ^  36  Viet,  c.  76. — By  the  special  rolei 
of  a  mine  made  under  the  Mines  Begolation  Act,  1872,  "  persons  em- 
ployed" on  the  works  were  forbidden  to  go  np  or  down  the  mine 
contrary  to  the  directions  of  the  hooker-on :  certain  workmen  having 
discharged  themselves  while  in  the  mine  insisted  on  being  drawn  np  out 
of  the  pit  contrary  to  the  directions  of  the  hooker.on  :  Held  that  Uiey 
were  still  subject  to  the  role,  and  were  g^ty  of  a  breach  thereof.^ 
Higham  v.  Wright,  46  L.  J.M.C.  223. 

Mortgage  :— 
(xiii.)  C.  A. — Constructum  of  Deed — BedempHon, — Bonds  of  a  pnblic  loan 
were  issaed  by  railway  contractors  at  £7  per  cent,  interest,  and  redeem- 
able by  drawings  :  Held  that  bonds  drawn  but  not  redeemed  coald  only 
be  redeemed  by  payment  of  principal  to)2rether  with  interest  from  time 
of  drawing  nntil  payment:  Decision  of  M.E.,  Morttmire  (vi.),  p.  61, 
varied.— Gordaiov.  IFc^tt«Kn,L.R.  6Ch.  D.  287;  36  L.T.  206;  25  W.R.  620. 

(xiv.)  Q.  B.  Div. — Fixtures — Mchchinei-y. — Held  that  a  portable  engine  and 
boiler  which  was  bolted  to  a  wooden  framework  embedded  in  mortar 
laid  upon  a  brick  foundation  was  affixed  so  as  to  pass  by  a  mortgage  of 
a  freehold.— '>ofs  v.  Bamss,  46  L.J.  Q.B.  479 ;  36  L.T.  693. 

(xv.)  C.  A. — Priority — Purchase  of  Equity  of  Redemption — Keeping  Change 
Alive  for  Benefit  of  Purchaser, — Decision  of  V.C.H.,  Mortgage  (x.),  p.  62, 
affirmed.— u4danw  v.  Angell,  46  L.J.  Ch.  352 ;  36  L.T.  334. 

Mtmicipal  Law  :— 

(xiii.)  C.  A.-  •  County  Rate — Addition  to  Boroxtgh^-2  ^  3  Wm.  IF.,  c.  64 ;  5  ^  6 
Wm.  IV.,  c.  76. — ^The  borough  of  New  Windsor  up  to  1832,  consisted  of 
the  parish  of  New  Windsor  and  part  of  the  parish  of  Clever,  and  was 
not  subject  to  county  rate ;  subseqaently  other  part  of  Clewer  which 
had  been  subject  to  county  rate  was  added  to  the  borough :  ifeld  that 
the  borough  was  liable  to  contribute  to  the  county  rate  in  respect  of  the 
added  district.  Decision  of  Q.  B.  Div.  affirmed^ — Reg,  v.  Justices  of  Berks, 
36  L.T.  720. 

(xiv.)  C.  A. — Nuisance — Injunction-^  Notice  of  Action. — Decision  of  V.C.M., 
Municipal  Law  (xi.),  p.  98,  reversed. — Flover  v.  Lay  ton  Local  Board, 
L.R.  6  Ch.  D.  347 ;  36  L.T.  760 ;  25  W.R.  546. 

(xv.)  Ex.  Div.— Street— 21  ^  22  Vict,  c.  98.— Held  that  under  Local  Govern- 
ment Act,  1858,  s.  82,  the  urban  sanitary  authority  had  power  to  pull 
down  houses  erected  in  a  new  street,  on  ground  of  non-compliance  with 
bye-laws  as  to  structure  and  deposit  of  plans. — Baker  v.  Mayor  of  Ports* 
mouth,  25  W.R.  677. 

(xvi.)  Q.  B.  Div. — Street — Paving^  ^c. — Where  expenses  of  improvements 
of  a  street  are  charged  on  owners  of  premit^es  fronting  the  street,  notice 
of  demand  of  payment  must  be  served  before  taking  summary  proceed- 
ings to  enforce  payment,  and  the  six  months  within  which  proceedings 
must  be  taken  run  from  such  demand. — Grace  v.  Hunt,  L.R.  2  Q.B.D. 
389;  46  L. J.M.C.  202;  36  L.T.  404;  25  W.R.  643. 

Negligence  :— 

(iii.)  C.  A. — Building  Wwks — SvJb. contractor. — Defendants  having  completed 
buildings  in  a  street,  removed  the  hoarding :  a  workman  employed  by  S., 
a  sub-contractor,  who  had  undertak-en  the  interior  decoration  of  the 
buildings,  let  fall  a  tool  from  the  window,  whereby  plaintiff  was  injured : 
Held  that  defendants  were  not  liable. — Pearson  v.  Co»,  36  L.T.  495. 
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(iv.)  Q.  B.  Div. — Furi<m8  Driving — Cab. — Held  upon  the  facts  of  the  case, 
having  regard  to  the  arrangement  between  the  proprietor  and  driver  of 
a  cab,  that  the  relation  of  master  and  servant  existed  between  them  so 
as  to  render  the  proprietor  liable  for  an  accident  caosed  by  the  f orions 
driving  of  the  driver.— Femi5Z«»  v.  Smitlh  L.R.  2  Q.B.D.  279 ;  46  L.J.  Q.B. 
471 ;  36  L.J.  509  j  25  W.B.  584. 

(v.)  Q.  B.  Biv. — Fwrious  Driving — CompensiUion, — An  award  of  compen- 
sation by  ma&ristrate,  under  6  &  7  Vict.,  c.  86,  s.  28,  for  damages  caused 
by  furious  driving,  is  a  bar  to  further  proceedings  against  driver's 
employers  by  party  injured. — Wright  v.  London  General  Ovnmihus  Co., 
L.E.  2  Q.B.D.  271;  46  L.J.  Q.B.  429;  86  L.T.  590;  25  W.B.  647. 

(vi.)  C.  P.  Biv. — Master  and  Servant — Ca/rma/n, — A  carman  employed  by 
defendant  to  go  round  with  defendant's  cart  and  collect  empty  casks 
from  customers,  one  day  took  out  the  cart  for  purposes  of  his  own, 
without  defendant's  leave,  and  on  his  way  back  collected  some  casks,  for 
which  defendant  afterwards  paid  him :  whilst  thus  returning,  he  ran  into 
and  damasred  plaintiffs  cab  :  Held  that  defendant  was  not  liable. — 
Rayner  v.  Mitchell,  25  W.E.  633. 

(vii.)  Q.  B.  Biv. — Master  and  Servant — CoaUgrate, — A  carman  delivering 
coal  removed  iron  plate  on  pavement  communicating  with  a  coal  cellar : 
plaintiff,  not  being  warned,  fell  into  the  opening  and  was  injured  :  Held 
that  the  carman's  employers  were  liable. — Whiteley  v.  Pepper,  L.B.  2 
Q.B.D.  276 ;  46  L.J.  Q.B.  436;  36  L.T.  588;  25  W.B.  607. 

(viii)  C.  A. — Railway — Workmam,. — A  workman  in  employment  of  contractor 
while  engaged  on  works  in  defendant's  tunnel,  was  injared  by  a  train: 
Held  that  defendants  were  not  liable. — Woodley  v.  Metropolita/n  RuU  Co,, 
36  L.T.  419. 

New  South  Wales,  Law  of  :— 

(ii.)  P.  C. — Bankruptcy — Proof — Partnership. — Where  two  partners  had 
joined  with  others  not  partners,  as  sureties  for  a  person  not  a  partner, 
in  a  bond  rendering  them  jointly  and  severally  liable :  Held  that  on 
bankruptcy  of  the  firm,  the  bond  creditors  were  entitled  to  prove  pari 
passu  with  the  partnership  creditors. — Hoa/re  v.  Oriental  lia/nk  Corpora^ 
turn,  25  W.B.  757. 

Nuisance:— 

(ix.)  Q.  B.  Div. — Abatement — 38  and  39  Viet.,8.  94. — An  order  was  granted 
for  abatement  of  a  nuisance  caused  by  flow  of  refuse  from  defendant's 
works  on  to  premises  of  another  person,  and  for  execution  by  defendant 
of  necessary  works :  Held  that  the  order  must  be  quashed. — Begina  v. 
Tnmbh.  36  L.T.  508. 

Partition  :— 

(v.)  Ch.  Biv.  M.  B. — Sale — Fund  in  Cowrt^Married  Woman— Reconversion, 
— In  a  partition  suit,  a  married  woman  was  declared  entitled  to  share  of 
real  estate  :  she  agreed,  with  her  husband's  consent,  to  sell  the  share  to 
plaintiff :  the  purchase-money  was  ordered  to  be  paid  into  Court :  the 
woman  died  before  the  deed  was  executed :  Held  that  the  money  belonged 
to  her  heir.at-law,  not  to  her  husband,  as  her  administrator. — Mildmay 
V.  Quicke,  26  W.B.  788. 

Patent  :— 

(xvi.)  Ch.  Biv.  V.  C.  H. — Infringement  —  InjuTiction — Appeal, — Defend- 
ants applied  for  suspension  of  an  injunction  granted  to  restrain  infringe 
ment  of  plaintiff's  patent  for  making  ornamental  tin  plates  on  the  ground 
that  non-fulfilment  of  existing  contracts  would  cause  them  irreparable 
damage :  Held  that  this  was  no  ground  for  suspension,  as  defendants 
could  buy  the  plates  and  so  fulfil  their  contracts. — Flower  v.  Lloyd,  36 
L.T.  444. 
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(xvii.)  Ch.  Div.  M.  R. — Infringement  "Validity. — ^The  rale  that  assignor  of 
a  patent  is  estopped  from  disputing  its  validity  does  not  prevent  his 
partner  from  separately  raising  that  defence  to  an  action  for  infringe- 
ment.— Heugh  v.  Chamberlain,  25  W.R.  742. 

(xviii.)  Ch.  Div.  M.  R. — Specification — Clerical  Error — Jurisdiction. — ^The 
Judicature  Act,  1873,  s.  17,  reserves  to  M  R.  his  jurisdiction  as  keeper 
of  the  records  to  order  amendment  of  a  clerical  error  in  a  specification 
filed  in  the  Patent  Office. — Re  Johnsons  patent,  L.R.  5  Ch.  503. 

(zix.)  H.  Ii. — Specification — Combination. — A  patent  for  a  combination  in  one 
'  thing  of  several  integers  will  protect  not  only  the  whole  thinsr  but  the 

seixirate  integers  and  subordinate  combinations  thereof,  provided  such 
integers  and  combinations  are  so  described  in  the  specification  as  to  make 
it  clear  that  the  patent  is  intended  to  apply  to  them  as  well  as  to  the 
whole.— CiarJfc  v.  Adie,  L.R.  2  App.  815. 

(xx.)  Ch.  Div.  M.  R. — specification — Construction — Held  upon  the  con- 
struction of  a  specification  of  the  patentee  of  a  lamp  burner,  and  having 
regard  to  drawings  accompanying  the  specification,  that  the  patent  was 
bad  for  want  of  novelty. — Hinks  Sf  Son  v.  Safety  Lighting  Co.,  36  L.T. 
392. 

Poor  Law  :— 
(xiv.)  Q.  B.  Div. — Settlement — Removal  Order. — An  order  of  removal,  made 
in  1810,  was  produced  at  hearing  of  an  appeal  to  prove  pauper's  last 
settlement :  it  was  proved  that  the  pauper  had  from  the  date  of  the 
order  regularly  received  relief  from,  but  not  that  he  had  actually  been 
removed  to,  the  parish  :  Held  that  there  had  been  a  sufficient  execution 
of  the  order.— Reg.  v.  Clifton  Union,  46  L.J.  M.C.  209. 

(xv.)  Q,  B.  Div. — Settlement — Remm'>al. — Held  that  a  person  who  resided  in 
parish  for  three  years,  terminating  before  the  passing  of  39  and  40 
Vict.,  c.  61,  did  not  acquire  a  settlement  under  s.  34. — Reg.  v. 
Ipswich  Uiiion,  L.R.  2  Q.B.D.  269;  46  L.J.  M.C.  207 ;  36  L.T.  317;  25 
W.R.  511. 

(xvi.)  Q.  B.  Div. — Settlement — Removal — Dreah  of  Residence. — A  pauper  had 
resided  continuously  for  15  years,  and  received  relief  for  two  years  and  a 
half  in  respondent's  union  :  having  received  notice  to  quit  his  house,  he 
removed  to  a  house  in  a  neighbouring  union,  and  slept  there  one  night : 
next  morning  he  discovered  his  new  residence  was  not  in  respondent's 
union,  to  which  ho  accordingly  returned :  Held  that  there  was  sufficient 
break  of  residence  to  support  order  of  removal  to  his  last  place  of  settle- 
ment. —  Newark  Union  v.  Glamford  Brigg  Union,  36  L.T.  793. 

Practice  :— 

(cxcix.)  C.  A. — Appeal — Costs — Security — Delay. — Where  Court  has  ordered 
appellant  to  givo  security  for  costs  without  fixing  time,  appellant  must 
comply  within  a  reasonable  time  or  the  appeal  will  be  dismissed. — Vale 
V.  Oppert,  25  W.R.  610. 

(co.)  C.  A. — Appeal — Interpleader. — An  appeal  lies  to  Court  of  Appeal  from 
judgment  on  trial  of  an  interpleader  issue. — Witt  v.  Parker,  46  L.J.  Q.B. 
460;  36  L.T.  538;  25  W.R.  618. 

(cci.)  C.  A. — Appeal— Rf -hearing — Bill  of  Review — Ord.  58,  r.  2. — ^The  Court 
has  no  power  to  re-hear  appeals :  in  cases  where  discovery  of  facts  after 
judgment  would  have  entitled  a  party  to  file  a  bill  of  review,  he  must 
commence  a  new  action  to  set  aside  the  judgment. — Flower  y.  Lloyd, 
25  W.R.  793. 

(ccii.)  C.  A. — Appeal — Salvage — Costs. — Where  an  appeal  to  increase  the 
amount  of  salvage  awarded  is  successful,  appellant  is  entitled  to  his 
costs.— T/w  City  of  Berlin,  25  W.R.  793. 
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(coiii.)  C.  A. — Appeal — Trustee  Relief  Act. — Co»ts.— Tmstees  who  have  been; 
ordered  to  pay  costs  personally  under  Trustee  Belief  Act  cannot  appeal 
from  such  order. — Re  Hoskin^s  Trusts,  25  W.R.  779. 

(ociv.)  C.  A. — Appeal  in  Criminal  Matter. — A  judgment  of  App.  Div.  Ct.  against 
conviction  for  keeping  gaming  honse  on  case  stated  is  a  judgment  of  the 
High  Court  in  a  criminal  matter  from  which  there  is  no  appeal. — Blake 
y.  Beech,  L.R.  2  Ex.  D.  385;  86  L.T  723. 

(ccv.)  Ch.  Div.  V.  C.  M. — Attachment — ^A  sale  by  a  promoter  to  a  com- 
pany was  set  aside,  and  he  was  ordered  to  repay  the  purchase-money  i 
before  repayment  he  filed  liquidation  petition  :  Held  that  he  was  not  a 
trustee  or  person  acting  in  fiduciary  relation  to  the  company  within 
Debtors'  Act,  1869,  s.  4,  and  was  protected  from  attachment  by  Bank, 
ruptoy  Act,  1869,  s.  12. — Phosphate  Sewage  Co.  v.  Hartmontf  25  W.R. 
742. 

(ocvL)  Ch.  Div.  V.  C.  H. — Attachment-  Ord.  44,  r.  2. — Service  of  notice 
of  motion  to  commit  on  a  party  or  his  solicitor  is  sufficient. — Richards 
V.  Kitchen,  36  L.T.  730;  26  W.B.  602. 

(ocvii.)  C.  A. — Attachment — Contempt — 0>d.  42,  r.'2. — Orders  were  made  in 
an  action  for  inspection  of  documents  at  the  office  of  C,  defendant's 
solicitor,  and  also  for  stay  of  proceedings  till  security  was  given  for  costs : 
E.,  plaintiff's  solicitor,  attended  accordingly,  but  C  refused  to  produce 
documents  or  to  accept  proposed  security :  £.  left,  but  afterwards  re- 
turned and  asked  for  the  draft  bond :  C.  refused,  and  abused  and  forcibly 
ejected  E. :  Held  that  C.  was  not  guilty  of  contempt  of  Court. — Re 
Clements,  Republic  of  Costa  Ricay.  Erlanger,  46  L.J.  Ch.  375;  36  L.T. 
332. 

(ccviii.)  Q.  B.  Div. — Attachment — Examination — Conduct-Money  —  Ord.  46 
r.  1. — A  party  applying  for  attachment  of  judgment  debtor  for  default 
in  appearing  for  examination  must  show  by  affidavit  offer  of  conducts 
money  and  good  reason  for  examination  away  from  his  place  of  resi- 
dence.—Protector  Endovmient  Co.  v.  Whitham,  36  I^T.  467. 

(ccix.)  Ch.  Div.  M.  B. — Attachment — Refusal  to  Obey  Order — Lease. — 
Where  a  person  has  been  directed  to  execute  a  lease.  Court  can  only 
enforce  the  order  by  attachment,  the  Trustee  Act,  1850,  not  having  pro- 
vided for  such  a  case. — Grace  v.  Baynton,  25  W.R.  506. 

(ocx.)  Ch.  Div.  M.  B. — Attachment — Service — Ord.  44,  r.  2. — Service  of 
notice  of  motion  for  attachment  on  defendant's  solicitor  is  sufficient. — 
Browning  v.  8ah%n,  L.R.  5  Ch.  D.  611. 

(ooxi.)  Ch.  Div.  V.  C.  B.— Bill  taken  Pro  Coinfesso. — Where  a  bill  was 
ordered  to  be  taken  pro  confesso,  and  it  turned  out  that  defendant  was 
dead  at  the  date  of  such  order,  on  application  by  pl«uutiff  under  15  &  16 
Yict.,  o.  86,  s.  42,  for  appointment  of  a  representative,  a  supplemental 
order  was  made  to  serve  defendant's  widow  with  notice  that  imless  she 
appeared  within  six  weeks  from  service  of  notice,  Court  would  appoint  a 
repi-esentative. — Alforth  v.  Espinach,  36  L.T.  367. 

(ocxu.)  Ch.  Div.  V.  C.  B.— Charging  Order— \  Sf  2  Yict.,  c.  110,  s.  11 ;  Ord.  46, 
r.  1. — Where  judgment  orders  defendant  to  pay  a  sum  certain  on  a 
future  day  plaintiff  is  entitled  to  charging  order  on  defendant's  property. 
^Bagnall  v.  Cwriton,  36  L.T.  730. 

(ccxiii.)  Ch.  Div.  V.  C.  M. — Consolidation — Ord.  65,  r.  4. — Court  can  con- 
solidate actions  only  at  instance  of  defendants,  not  of  different  plaintifb 
against  the  same  defendant,  but  may,  with  a  view  to  one  being  tried  as  a 
test  action;  enlarge  time  in  the  remaining  actions. — AmosT.  Chadtcick, 
LJt.4Ch.  D.  869. 
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(ooxiy.)  C.  A. — CoH8^)rd'6S, — ^Where  a  noosait  had  been  set  aside  and  new 
trial  granted,  which  resulted  in  judgment  for  the  plaintiff :  held  that  the 
costs  of  the  first  trial  most  "follow  the  event"  of  the  second  trial. — 
Creen  v.  Wrighty  46  L.J.  C.P.  427;  36  L.T.  355;  25  W.B.  502. 
(ocxY.)  Q.  B.  Div. — Costs—Case  Stated — Striking  Out.— A  case  haying  been 
stated  by  justices,  bat  the  appellant  not  having  complied  with  require- 
ments of  the  Act,  an  application  to  strike  the  case  out  of  the  paper  was 
granted  with  costs  against  the  appellants. — Great  Northern  Committee 
V.  Inett,  L.B.  2tJ.B.D.  284;  26  W.R  584. 
(ocxri.)  Ex.    Div. — Costs — Collision. — Where  a  defendant  in  an  action  for 
damages  from  collision  of  two  ships  succeeded  only  on  gronnd  of  com- 
pulsory  pilotage :  Held  that  plaintiff  was  entitled  to  his  costs. — Oeneral 
Steam  Navig.  Co,  v.  London  and  Edinburgh  Shipping  Co,^  36  L.T.  743 ; 
25  W.R.  694. 
(ocxvii.)  Ch.  Div.  V.  C.  'H.,— Costs— Next  JFViwid.— Where  costs  are  ordered 
to  be  paid  by  a  next  friend  without  reservation,  the  order  is  final  against 
him  personally,  and  cannot  be  re-opened  on  further  consideration. — CaXey 
y.  Caley,  25  W.R.  528. 
(ccxyiii.)  Q.  B.  DiV. — Costs — Baference. — Where  order  of  reference  under 
Common  Law  Procedure  Act,  1854,  was  silent  as  to  costs,  Court  refused 
application  under  Ord.  55  for  codts  on  behalf  of  the  party  in  whose  favour 
the  Master  decided. — Wimshurst  v.  Barrow  Shipbuilding  Co.,  L.R.  2 
Q.B.D.  335;  46  L.J.  Q.B.  477;  25  W.R.  657. 
(oczix.)  C.  A. — Costs^Priority  — Citation  to  Prove  Will — Administration. — A 
company,  creditors  of  testator,  cited  executrix  to  prove  the  will :  subse- 
quently R.,  also  a  creditor,  obtained  an  order  for  administration  of  the 
estate  :  an  order  of  the  Prob.  Div.  having  directed  that  the  company's 
costs  of  the  citation  should  be  paid  in  priority  to  all  other  claims :  Held 
that  notwithstanding  the  order  the  costs  of  the  administration   must 
have  priority.— R6  Mayhew,  25  W.R.  521. 
(ooxx.)  P.  D.  A.  Div. — Costs — Security — Foreign  Defendants. — Foreign  de- 
fendants intervening  in  action  of  collision  in  rem  by  foreign  plaintiflb, 
who  have  g^ven  security  for  costs,  must,  if  they  seek  relief  by  counter, 
claim,  give  security  for  whole  costs  of  action. — The  Julia  Fisher,  26 
W.R.  756. 
(oozzL)  C.  A. — Costs  ^Slander. — In  action  for  slander  where  only  one  farthing 
damages  were  awarded :  Held  that  enactment  in  21  Jas.  1,  c.  16,  was  still 
in  force,  and  that  plaintiff  was  only  entitled  to  one  farthing  costs. — 
Qa/metty.  Bradley,  36  L.T.  725;  25  W.R.  653. 
(ccxxii.)  C.  A. — Costs  ^  Slander — Ord.  55. — Plaintiff,   inaction  for  slander 
recovered  one  farthing  damages,  no  order  was  made  as  to  costs :  Held 
that  plaintiff  was  entitled  to  one  farthing  costs  only  :  decision  of  Q.  B. 
Div.  reported  36  L.T.  550  reversed. — Bowey  v.  Bell,  36  L.T.  640. 
(ccxxiii.)  C.   P.   DiY.  —  Costs— Witness— Ord.  6,  Sched.  2,  8.  — The  Court 
allowed  expenses  of  inspection  of  a  building  by  surveyors,  &c.,  to  qualify 
them  to  give  evidence  at  the  trial. — Mackley  v.  ChiUingworth,  46  L.J. 
C.P.  484;  36  L.T.  514;  25  W.R.  650. 
(ccxxiy.)  Ch.  Div.  V.   C.  H..  —  Uefault  of  Appearance— Ord.  13,   r.  9.— 
Where  defendant  makes  default  in^  appearance  plaintiff  must  deliver 
statement  of  claim  before  setting  down  action  on  motion  for  judgment. — 
MenUmv.  MeUaXfe,  36  L.T.  683. 

(coxxv.)  Ch.  Div.  V.  C.  "H..— Defence  Struck  out—Befault  of  Pleading.— In 
action  for  removal  of  a  trustee  defendant  failed  to  file  i^davit  of  docu- 
ments :  his  defence  was  struck  out,  and  order  made  against  him  on 
motion  for  judgment  as  in  default  of  pleading. — Fisher  y.  Hughes,  25 
W.R.  528. 

(coxxvi.)  C.  A. — Discovery. — Defendant  obtained  an  order  for  discovery  of 
documents :  liquidator  filed  affidavit  setting  forth  certain  documents,  and 
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stating  be  had  no  other  in  his  possession :  defendant  applied  for  a  farther 
order  on  affidavit,  stating  his  belief  that  the  liquidator  had  further  docn. 
ments  in  his  possession :  Held  that  defendant  was  not  entitled  to  farther 
order. —Welsh  Steam  Coal  l  oUieries  v.  Gaskell,  86  L.T.  353. 

(coxxvii.)  Ex.  Div. — Discovery — Ord,  31,  r.  12. — Where  Judg^  in  Chambers 
refused  to  grant  order  for  discovery  without  affidavit  tracing  some 
doonmentfl  into  defendant's  hands,  the  Goort  refused  to  interfere. — 
Johnson  v.  Smith,  86  L.T.  741 ;  25  W.B.  639. 

(coxxyiii.)  C.  P.  DiV. — Discovery  -Interrogatories — Ord.  31,  r.  1. — Interrog^- 
tories  wi]l  not  be  allowed  after  close  of  pleadings  unless  the  delay  is 
explained.— EWw  v.  Ambler,  36  L.T.  410;  25  W.E.  557. 

(ooxxix.)  C.  P.  Div. — Discovery — Interrogatory — Objections  to  Answer. — No 
appeal  will  be  allowed  from  order  of  Judge  at  Chambers  as  to  sufficiency 
of  any  answers  to  interrogatories  which  have  not  been  specifically 
objected  to.— Chvrch  v.  Perry,  36  L.T.  513. 

(coxxx.)  C.  P.  Div.  —Discovery — Interrogatories — Objections — Ord.  31,  r.  6. — 
Plaintiff  sued  defendants  as  mau  and  wife,  and  interrogated  whether 
they  were  married,  and  also  indirectly  so  as  to  elici&  information  on  the 
point :  the  interrogatory  as  to  the  marriage  was  struck  out :  Held  that 
defendants  need  not  answer  the  other  interrogatories  on  the  point. — 
Smith  V.  Berg,  36  L.T.  471. 

(ccxxxi.)  Q.  B.  Div. — Discovery—  Interrogatory — Tendency  to  Criminate. — In 
action  for  libel  defendant  was  interrogated  if  the  words  constituting  the 
libel  had  not  been  written  or  circulated  by  him,  or  with  his  knowledge, 
authority,  or  consent :  Held  that  the  rale  hei*etofore  prevalent  in  equity 
mast  prevail,  and  the  interrogatory  be  struck  out. — Atherley  y.  Harvey, 
36  L  T.  551 ;  25  W.R.  727. 

(coxxxii.)  C.  A. — Discovery — Privilege — Medical  Report. — Where  plaintiff  in  an 
action  for  injuries  sustained  by  defendants'  negligence  was  examined 
under  a  Judge's  order  by  medical  men  on  behalf  of  defendants :  inspec* 
tion  by  plaintiff  of  their  reports  was  refused. — Friend  v.  London, 
Chatham,  and  Dover  Bail.  Co.,  36  L.T.  729 ;  25  W.B.  735. 

(ocxxxiii.)  C.  P.  Div. — Discovery— Privilege — Surveyor* s  Report — Ord.  31,  211. 
— Held,  in  an  action  for  improper  construction  of  steam  tug,  that  reports 
of  plainti  t's  surveyors  were  liable  to  inspection. — Martin  v.  Butchard, 
36  L.T.  732. 

(ccxxxiv.)  C.  A. — Discovery — Prior  Issue — Ord.  31,  r.  19. — In  an  administra- 
tion  action,  a  horse  dealer  claimed  a  sum  as  due  on  balance  of  account, 
in  respect  of  sale  and  purchase  of  horses  for  testator :  the  executrix  asked 
for  discovery  of  names  of  purchasers  and  prices  given  by  them  for  horses : 
Held  that  evidence  was  admissible  of  alleged  custom  of  horse-dealers  to 
act  as  principals  not  agents,  and  that  executrix  wa^s  not  entitled  to  dis- 
covery  till  the  question  as  to  the  existence  uf  the  custom  was  determined. 
—Re  Leigh,  Shera/rd's  Claim,  25  W.E.  783. 

(ocxxxv.)  Ch.  Div.  V.  C.  H. — District  Registry— Administration  Action. — 
Where  in  an  administration  action  an  order  is  made  for  taking  accounts 
and  inquiries  in  a  district  registry  and  for  sale  of  real  estate,  the  sale 
will  take  place  in  Chambers  unless  otherwise  specially  ordered. — 
McDonald  v.  Foster,  25  W.E.  602. 

(ooxxxvi.)  C.  A. — On  appeal  the  Court  treated  the  question  as  one  of  discretion 
of  the  Judge,  and  allowed  his  decision  to  stand. — McDonald  v.  Foster, 
25  W.E.  687. 

(ooxxxvii.)  Ch.  Div.  V.  C.  H. — Diftrict  Registry. — Funds  apportioned  by  dis- 
tiict  registrar  can  be  paid  into  Court  on  an  affidavit  made  subsequent  to 
registrar's  report  verifying  the  amounts  :   costs  will  not  generally  be 
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direoted    to    be   taxed    by  district    registrar.— Day  v.    Whittdker,  86 
L.T.  683 ;  25  W.E.  767. 

(ccxxxviii.)  Ch.  Div.  M.  B.— £«amtn«r,  15  ^  16  Vict,  c.  86,  9.  31  .—An 
examiner's  office  is  not  a  public  court,  and  he  has  no  discretion  to  allow 
anj  person  to  be  present  except  the  parties  and  their  connsel,  solicitors, 
or  agents. — Rb  Western  of  Canada  Ou  Lands  a/oA  Works  Co^  25  W.R.  787. 

(coxxxix.)  C.  A. — Exception  to  Record. — The  Judgfe  directed  the  jury  to  find  in 
favour  of  a  will,  and  ordered  an  exception  to  his  mlinflr  to  be  annexed  to 
the  record,  there  being  no  record  :  field  that  notice  of  appeal  most  be 
g^yen. — Cheese  y.  Lovejoy,  L.R.  2  P.D.  161. 

(ccxl.)  C.  P.  Div. — Interlocutory  Order — Custody  of  Property, — ^In  action  for 
return  of  goods  left  by  plaintiff's  acrent  to  defendants  who  detained  them 
against  a  debt  of  agent  to  them :  Cuart  made  order,  under  Ord.  52,  r.  3, 
for  delivery  of  goods  to  officer  of  the  Court  to  abide  event  of  action. 
—Velaii  V.  Braham,  46  L.J.  C.P.  415. 

(ccxli.)  Q,  B.  Div. — Interpleader — Claimant  Barred — Action  by  SJ^eriff. — A 
claimant,  who  has  been  barred,  cannot  set  up  the  grounds  of  his  claim  in 
an  action  by  the  sheriff  for  recovery  of  price  of  goods  on  which  sheriff 
had  levied,  and  which  he  had  sold. — Williams  v.  Richardson,  36  L.T.  505 

{ccxlii.)  C.  A. — Leave  to  Sign  Judgment — Ord.  14,  r.  1. — A  corporation  suing 
on  a  specially  endorsed  writ,  cannot  obtain  leave  to  sign  judgment  on 
affidavit  by  its  secretary. — Bank  of  Montreal  v.  Cameron,  46  L.J.  Ch.  425 ; 
36  L.T.  416;  25  W.R.  593. 

(ccxliii.)  Ch.  DiV.V.  C.  M.— Motion  for  Judgment— Ord.  19,  r.  6.— Notice  of 
motion  for  judgment  need  not  be  delivered  between  the  parties  where 
defendant  has  not  appeared  and  the  writ  has  been  properly  filed. — 
Williams  v.  Cardwell,  25  W.R.  646. 

(ccxliv.)  C.  A. — Motion  for  Judgment — Ord,  40,  r.  4. — ^Notice  must  be  given  of 
motion  to  Court  of  Appeal  to  set  aside  jadgment  entered  at  trial  before 
jury  and  to  enter  jndgmeDt. — Jones  v.  Davis,  86  L.T.  415. 

(ccxlv.)  C.  A.  -—Motion  for  Judgment — Discretion — Ord.  40,  r.  11. — In  action 
to  enforce  an  equitable  mortgage  defendant  admitted  mortgage  bat 
alleged  that  it  was  part  of  agreement  that  there  should  be  no  legal 
mortgage  nor  payment  of  principal  or  interest  for  a  year  from  the 
advance :  V.  C.  H.  refused  motion  of  plaintiff  for  foreclosure  order  on 
admissions  in  defence :  Held  that  C.A.  would  not  interfere  with  his 
discretion.— ifellor  v.  Sidebottom,  L.R.  5  Ch.  843. 

(coxlvi.)  Ex.  Div. — yew  Trial — Fresh  Evidence. — ^New  trial  will  not  be 
granted  on  discovery  of  fresh  evidenca  unless  there  is  a  reasonable  pro- 
bability  that  its  production  would  have  resulted  in  a  different  verdict. — 
Anderson  v.  Titmas,  36  L.T.  711. 

^ccxlvii.)  Ex.  Div. — New  Trial— Time— Ord.  39,  r.  6. — ^Time  for  application 
for  new  trial  on  ground  of  misdirection  runs  from  discharge  of  jury. — 
Shaw  V.  Hope,  25  W.R.  729. 

(ccxlviii.)  C.  A. — Parties — Joinder— -Ord.  16,  r.  8 ;  Ord.  17,  r.  1. — Statement 
of  claim  alleged  that  defendants  had  trespassed  on  land  let  to  plaintiff  by 
W. :  defence  set  up  gprant  of  right  of  way  prior  to  plaintiff's  lease :  Held 
that  plaintiff  was  entitled  to  amend  by  joining  W.  as  defendant  and 
claiming  alternative  relief  against  him  for  breach  of  covenai^t  for  quiet 
enjoyment.— CTwW  v.  Stenning,  36  L.T.  426 ;  25  W.R.  519. 

(ccxlix.)  C.  A. — Parties— Joinder — Ord.  16,  r.  7. — "  Question  "  means  not 
merely  issue  but  subject-matter  of  the  action  :  Defendant  cannot 
obtain  ex  parte  order  to  add  third  person  as  defendant. — Harwell  v. 
London  Qeneral  Omnibus  Co.,  36  L.T.  637;  25  W.R.  612,  610. 
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(col.)  C.  P.  Div,^  Parties — Joinder — Ord.  16,  rr.  17, 18. — A  person  added  as 
defendant  is  not  entitled  to  join  as  co-defendant  a  person  against  whom 
he  has  himself  a  clsim.— Walker  v.  Balfour,  25  W.R.  511. 

(ccli.)  Ch.  Div.  V.  C.  M. — Petition — Service — Official — Solicitor. — Service 
on  official  solicitor  in  cases  within  Chancery  Pay  Office  list  and  regola- 
iions  of  1st  Febroary,  1877,  may  be  dispensed  with  when  petitioner's 
title  is  clear.— f2e  Stanluype,  25  W.R.  601. 

(oclii.)  Ch.  Div.  P.  J. — Pleading — Amendment — Ord.  19,  r.  22. — Statement 
of  defence  contained  general  denial  of  fact  consistent  with  8e7eral 
issues  and  an  allegation  raising  specifically  one  issue :  Held  that  such 
issue  was  alone  open  to  defendant  at  trial  and  leave  to  amend  refused. — 
Byrd  v.  Nunn,  25  W.R.  749. 

(ocliii.)  Q.  B.  Div. — Pleading — Counter-claim. — When  defendant  makes  a 
counter-claim  and  joins  a  third  party  as  defendant  thereto,  the  third 
party  cannot  make  a  counter-claim  against  defendant  so  joining  him. — 
Street  v.  Qover,  86  L.T.  766 ;  25  W.R.  750. 

(ccliv.)  Ch.  Div.  P.  J. — Pleading — CounteT-clajim — Ord.  19,  rr.  3,  10. — In  a 
pleading  containing  defence  and  counter-claim  the  facts  relied  on  as 
supporting  the  counter-claim  must  be  clearly  distinguished  and  specifically 
stated  to  be  relied  on. — Cr&vce  ▼.  Bamicott,  25  W.R.  789. 

(colv.)  P.  D.  A.  Div. — PreUminary  Acts — Collision — Ord.  19,  r.  30. — In 
action  for  damage  by  collision  by  owners  of  cargo  against  owners  of 
ship  in  which  cargo  was  carried :  Held  that  preliminary  acts  need  not 
be  delivered.— r/w  John  Boyne,  25  W.R.  756. 

(cclvi.)  Ch.  Div.  M.  B. — Reference — Inquiry  as  to  Damages.— In  action  for 
specific  performance,  inquiry  as  to  damages,  necessitating  examination 
of  witnesses,  was  referred  to  official  referee. — Stafford  v.  Coxon,  25  W.R. 
788. 

(oclvii.)  C.  P.  Div. — Service  of  Writ — Jurisdiction. — ^The  Court  has  no  juris- 
diction over  acts  done  by  foreigners  on  high  seas  below  low  water  mark 
and  cannot  order  service  on  foreigner  residing  abroad  of  writ  in  respect 
of  cause  of  action  arising  at  sea  though  within  the  three-mile  limit. — 
Harris  v.  Oivhers  of  Franconia,  L.R.  2  C.P.D.  173  ;  46  L.J.  C.P.  863. 

(oclviii.)  Ch.  Div.  V.  C.  H. — Service  out  of  Jurisdiction — Company. — Court 
has  jurisdiction  to  order  service  of  summons  under  Companies'  Act, 
1862,  88.  100,  165,  upon  respondents  out  of  the  jurisdiction. — Re  British 
Imperial  Corporation,  25  W.R.  583. 

(cclix.)  C.  A. — Transfer  of  Action — Ord.  51,  r.  2. — ^W.  gave  notice  to  G.  to  re- 
scind contract  for  purchase  of  land  on  ground  of  G.*s  delay :  G.  delivered 
counter-claim  for  specific  performance  :  Held  that  there  was  a  question 
of  equity  to  be  tried,  that  Chan.  Div.  alone  had  machinery  for  giving  re- 
lief to  G.,  if  successful,  and  that  the  action  must  be  transferred  to  Chan. 
Div.—HoUoway  v.  York,  L.R.  2  Ex.  D.  333 ;  25  W.R.  627. 

(odx.)  Ch.  Div. — Trial  hy  Jv/ry — Ord.  36,  rr.  3,26. — In  an  action  for  a  man- 
datory injunction  for  removal  of  an  alleged  obstruction  of  plaintiff's 
lights  :  Held  that  defendant  was  entitled  to  have  issues  of  fact  tried  by  a 
jury.— Bordter  v.  Russell,  L.R.  6  Ch.  Div.  512;  25  W.R.  801. 

(cclzi.)  Ch.  Div.  V.  C.  B. —  Writ — Indorsement. — In  creditor's  action  for 
administration  of  intestate's  real  and  personal  estate  the  writ  must  be 
endorsed  with  claim  by  plaintiff  "  on  behalf  of  himself  and  all  the  other 
creditors."- Fryer  v.  Royle,  L.R.  5  Ch.  D.  540 ;  36  L.T.  441 ;  25  W.R.  528. 

(oclxii.)  C.  P.  Div. — Writ^Interpleader. — Pending  hearing  of  interpleader 
summons  in  chambers,  plaintiff  issued  writ  of  summons  and  defendant 
undertook  to  appear:  Held  that  writ  was  properly  issued. — Hooke  v. 
Ind,  36  L.T.  467. 
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Frinoipal  and  Agent  :— 

(xii.)  Q.  B.  DiV. — AtutioTieer — Liability -- Conditions  of  Snle. — A  pnrchaser 
at  a  sale  by  aactiou  delayed  in  clearing  his  g^oods  beyond  the  time  pre* 
scribed,  and  the  goods  having  been  misdelivered  sued  the  auctioneers : 
Held  that  00  the  face  of  the  catalogue  and  conditions  the  defendants  had 
personally  contracted  with  plaintiff  to  deliver  the  goods,  and  that  the 
condition  as  to  clearing  the  lot  within  three  davs  was  not  a  condition 
precedent.— TTooye  t.  Home,  L.E.  2Q.B.D.  355  j  36  L.T.  705;  25  W.B. 
728. 

(ziii.)  C.  A.,- -Broker — Marine  Insurance — Sub-agent — Lien. — An  insurance 
broker  employed  as  sab-agent  by  another  broker  to  effect  marine  policies 
has  the  eame  rights  of  lien  as  if  directly  employed  by  principal. — Fisher 
V.  Smith,  25  W.R.  719. 

(xiv.)  C.  P.  Div. — Commission, — A.  employed  B.  to  sell  a  ship  on  commission 
to  be  paid  on  sale  to  any  person  *'  led  to  make  such  offer  in  consequence '' 
of  B.'s  publication  ;  on  sale  to  purchaser  who  did  not  see,  but  merely 
heard  of  B.'s  publication :  Held  that  B.  was  entitled  to  commission. — 
Bayley  v.  Chadwick,  36  L.T.  740. 

(xv.)  C.  A. — Foreign  Government  —  Bonds  —  Jurisdiction.  —  Plaintiff  was 
holder  of  Peruvian  Government  bonds,  pledging  specially  the  proceeds  of 
sale  of  guano :  defendants  as  agents  of  the  Government  received  part  of 
the  guano :  Held  that  the  bonds  were  not  legally  enforceable  by  an 
English  court  and  that  defendants  as  agents  of  a  foreign  Government, 
could  not  be  sued. — Twycross  v.  Dreyfus,  86  L.T.  752. 

Probate  :— 
(xx.)  p.  D.  A.  "Div,—  Foreigner — Lex  Loci. — A  Frenchman  naturalized  in 
England  executed  a  will  and  codicils  disposing  of  his  property  in  Eog. 
land,  and  also  a  holograph  will  disposing  of  his  property  in  France  and 
referring  to  his  English  will,  and  died  at  Paris :  it  being  shown  that  by 
French  law  the  will  of  a  British  subject  made  in  English  form  is  vali(^ 
the  Court  granted  probate  of  the  English  will  and  codicils. — In  ths  goods 
of  Lacroix,  L.R.  2  P.D.  97. 

Public  Health:— 

(ix.)  C.  A.  —  Drainage  Board — Committee.  —  Decision  of  C.P.  Div.,  Public 
Health  (v.),  p.  106,  affirmed.— Coofc  v.  Ward,  25  W.R.  593. 

(x.)  C.  P.  Div. — Exposure  of  Infected  Person. — A  surgeon  sent  a  fever 
patient  to  the  hospital  with  a  certificate,  telling  him  to  walk  in  the  middle 
of  the  road  and  speak  to  no  one :  owing  to  informality  of  certificate 
patient  returned  to  surgeon,  who  next  day  accompanied  him  to  chairman 
of  local  board  for  order  of  admission,  and  thence  to  the  hospital :  Held 
that  magistrates  rightly  refused  to  convict  surgeon  of  wilfully  exposing 
an  infected  person  in  a  public  street. — Tunbridge  Local  Board  v.  Bishopp, 
L.R.  2  C.P.D.  187. 

Railway:— 

(xxvii.)  C.  P.  Div. — Carrier — Loss  of  Ooods — Liability. — Plaintiffs  consigned 
goods  by  defendants'  line  to  one  Farmer :  they  were  addressed  in  error 
to  the  order  of  Jeeves,  who  i*ef  used  to  accept  them :  one  Jarvis  then 
claimed  them,  and  they  were  delivered  to  him  by  the  station  master 
without  further  enquiry :  the  consignment  note  relieved  defendants  from 
liability  except  for  *'  wilful  misconduct " :  Held  that  plaintiff  was  entitled 
to  recover  diamages  from  defendants  for  misdelivery  of  the  goods. — 
Hoare  v.  Qt.  West.  Rail.  Co.,  26  W.R.  631. 

(xxviii.)  C.  A. — Carriers — Passengers'  Luggage — Cloak  Room — Conditions  on 
Ticket. — Decision  of  C.P.  Div.,  Railway  (vi.),  p.  31,  reversed,  and  new 
trial  granted.— ParJ(^  v.  8,  S,  RwiU  Co.,  36  L.T.  540;  26  WJL  664. 
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(xxix.)  C.  A. — Negligence — Overcrowding  Full  Compartment  —  A  passenger 
endeaTonriDg  to  prevent  persons  from  getting  into  an  already  full  com. 
partment  was  injured  hy  the  port«r  slamming  the  door :  Held  that  there 
was  sufficient  evidence  of  negligence  for  jnry  to  entitle  passenger  to 
recover  damages. — Jackson  v.  Metropolitan  Rail.  Co.,  L.R.  2  C.P.D.  125 ; 
46  L.J.  C.P.  376;  36  L.T.  485;  25  W.R.  661. 

(zzz.)  Q,  B.  Div. — Negligence — Train  Overlapping  Platform. — Where  a  pas- 
senger  was  injured  by  getting  out  of  a  carriage  at  a  station  of  which  the 
platform  was  too  short  for  the  train :  Held  upon  the  facts  at  the  case 
that  there  was  not  sufficient  evidence  of  negligence  for  the  jury. — Owen 
V.  G.  W.  Rail.  Co.,  46  L.J.  Q.B.  486. 

(zxzi.)  Q.  B.  Div. — Passenger — Bye-law. — A  bye-law  imposed  on  passenger 
not  producing  his  ticket  the  liability  to  pay  the  fare  from  place  whence 
the  train  originally  etarted :  Held  that  there  must  be  a  demand  of  the 
specific  amount  of  the  fare  to  entitle  the  company  to  recover. — Brown  v. 
Gt.  Eastern  Rail.  Co.,  L.R.  2  Q.B.D.  406;  86  L.T.  767;  26  W.R.  792. 

(xxxii.)  Ex.  I>iY.— Undue  Preference— 17  ^  18  Vict.,  c.  81.— Plaintiff's  manu- 
factory was  situate  12  miles  from  a  seaport  S.  on  the  defendants'  line 
from  S.  to  L. :  in  order  to  compete  with  sea  carriers  defendants  charged 
other  manufacturers  living  within  six  miles  of  S.  at  a  less  rate  per  ton 
for  carriage  of  goods  than  they  charged  plaintiff :  Held  that  this  was 
undue  preference. — Budd  v.  London  and  North.Westem  Rail.  Co.,  36 
L.T.  802 ;  25  W.R.  762. 

Biyer  :— 

(i.)  Ch.  Div.  M.  B. — Navigation — Obstruction. — Plaintiff  owned  a  wharf 
adjoining  defendant's  wharf,  and  also  a  collier,  the  length  of  which  was 
greater  than  the  frontage  of  his  wharf :  defendant  moved  a  raft  in  front 
of  his  wharf  so  as  to  prevent  the  collier  from  coming  alongside  plaintiff's 
wharf  :  Held  that  the  raft  was  an  illegal  obstruction  to  the  navigation  of 
the  river  —Original  Hartlepool  Collieries  Co.  v.  Qihb,  36  L.T.  433. 

Bevenue  :— 

(ix.)  Q.  B.  Div. — Land  Tax. — Where  an  established  usage  was  proved 
whereby  a  property  was  assessed  as  part  of  a  particular  parish :  Held 
that  such  assessment  must  be  maintained  on  a  new  assessment  affirmed 
by  the  Commissioners  at  variance  with  the  usag^  must  be  set  aside. — 
RegiTia  v.  Land  Tax  Commissioners,  36  L.T.  874. 

(x.)  C.  A. — Land  Tax—Hospital — 38  Geo,  8,  c.  5. — ^Decision  of  Q.  B.  Div., 
Revenue  (vii.),  p.  107,  reversed.— Ra6We«  v.  Cox,  36  L.T.  463;  25  W.R. 
594. 

(xi.)  Ex.  Div,— Stamp  Duty— Medicine— b2  Geo.  3.  c.  160—8  ^  4  Wm.  4t, 
c.  97. — Defendant  sold  powders  composed  of  carbonate  of  soda,  carbonic 
acid,  gas,  and  chlorate  of  potash  which  he  advertised  as  beneficial  for 
disorders :  Held  that  they  were  liable  to  duty. — Atty..Gen.  v.  Lamplough, 
26  W.R.  753. 

School  Board:— 

(ii.)  Q«  B.  Div. — Neglect  to  Send  Child  to  School — Form  of  Summons. — A 
summons  for  habitual  neglect  of  parent  to  send  child  to  school  must  be 
taken  out  under  Elementary  Education  Act,  1876,  s.  11,  and  cannot  be 
granted  under  the  bye-laws  of  the  School  Board. — Ra  Murphy,  L.R.  2 
Q.B.D.  397;  46  L.J.M.C.  193;  36  L.T.  698;   36  L.T.  468;    25  W.R.  636 

SooUandy  Law  of  :— 

(vii.)  H.  Ii. — Bankruptcy — S«t-oJf.— Indorser  of  a  bill  of  exchange  on  bank, 
ruptcy  of  acceptor  may  set-off  amount  paid  by  him  in  respect  of  the  bill 
against  a  debt  to  acceptor's  estate  without  reference  to  prior  indorser. — 
McKinnon  ▼.  Armstrong,  86  L.T.  482. 

M   Z 
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(?iii)  H.  L. — Nuisance. — Held  that  in  a  case  of  Doisance  sereral  sufferers 
may  combiDe  to  bring  a  joint  action  for  declarator  and  interdict,  but  in 
snob  a  case  there  most  be  conting^ntia. — Corvan  v.  Duke  of  Buccleught 
L.B.  2  App.  344. 

Sea  Wall  :— 

(i.)C.  A. — Liability  to  Repair. — Held,  afiirming  decision  of  Q.  B.  Div.,  that 
there  is  no  common  lair  liability  on  frontager  to  repair  sea  walls,  and 
that  in  this  case  there  was  no  obligation  by  prescription. — Hudson  r. 
Tahor,  L.B.  2  Q.B.D.  290 ;  46  L. J.  Q.B.  463 ;  36  L.T.  492 ;  23  W.B.  740. 

Settlement  :— 

(xxvii.)  Ch.  Div.  M.  R. — After  Acquired  Property, ^The  rule  that  covenant  to 
settle  after  acquired  property  applies  only  during  coyertnre,  applies 
to  cases  where  settlement  contains  assignment  of  after  acqoired 
property. — Holloway  v.  Holloway,  26  W.B.  675. 

(xxviii.)  Ch.  Div.  V.  C.  B. — Covenant —Will^Election.^  A. f  on  his  danghter*s 
marriage,  covenanted  with  trustees  of  her  settlement  that  on  his  death 
a  share  of  his  property  should  be  settled  for  benefit  of  her  and  her 
issue :  by  his  will  he  directed  payments  of  his  debts,  and  gave  certain 
bequests  to  the  issue  of  the  daughter :  Held  that  the  covenant  was  not 
satisfied  by  the  direction  to  pay  debts,  and  that  the  daughter's  issue 
were  put  to  election. — Bennet  v.  Houldsworthf  36  L.T.  648. 

(xxix.)  Ch.  Div.  V.  C.  H. — Felon — Revocation — Charge. — A  felon  before 
conviction  conveyed  realty  to  trustees  reserving  power  of  revocation, 
while  still  undischarged,  he  borrowed  money  on  memorandum  of  agree- 
ment to  charge  his  settled  estate :  Held  that  the  memorandum  was  a 
valid  exercise  of  the  power  in  favour  of  the  mortgagee. — Mainprice  v. 
Pearson,  25  W.B.  768. 

(xxx.)  Ch.  Div.  M.  R. — Postnuptial  Settlement — Mortgage. — Postnuptial 
settlement  of  wife^s  real  estate  upheld  against  subsequent  mortgagee 
without  notice.— B«  Foster  ^  Lister,  46  L.J.  430;  36  L.T.  582;  25 
W.B.  553. 

(xxxi.)  C.  A. — Postnuptial  Settlement — Consideration — Purchase  for  VaXwe 
without  Notice. — Decision  of  V.  C.  B.,  Settlement  (xvii.),  p.  73,  affirmed. 
—Teesdale  v.  Braithwaite,  36  L.T.  601 ;  25  W.B.  546. 

(xzxii.)  Ch.  Div.  V.  C.  M. — Rectification. — When  intended  husband  acting 
as  intended  wife's  agent  to  prepare  settlement  of  her  property  gave 
himself  the  first  life  interest:  Held  that  the  settlement  must  be 
rectified  bv  giving  the  first  life  interest  to  the  wife. — Cla/rk  v.  Oirdwood, 
25  W.B.  575. 

(zxxiii.)  Ch.  Div.  P.  J. — Voluntary  Settlement — Children  of  Former  Marriage. 
— A  widow  on  her  second  marriage  covenanted  to  surrender  copyhold 
property  for  benefit  of  herself  for  life  with  remainder  to  her  children 
by  former  marriage  :  Held  that  such  children  could  enforce  the  covenant. 
—Gale  V.  GaUy  30  L.T.  690 ;  25  W.B.  772. 

Ships  :— 

(Ixviii.)  C.  A. — Carrier — Dela/y — Loss  of  Market. — Decision  of  P.D.A.  Div., 
Ship  (v.),  p.  35,  reversed.—T/itf  Pa/rana,  L.B.  2  P.D.  118;  36  L.T.  888  f 
25  W.B.  696. 

(Ixix.)  C.  P.  Div. — Charter-party — Construction. — In  an  action  by  charterers 
of  a  ship  for  loss  of  cargo  through  negligence  of  master  and  crew  :  Heldt 
on  the  construction  of  the  charter-party,  that  the  master  and  crew  were 
servants  of  the  owner,  and  that  he  was  liable  for  their  negligence. — 
Omoa  and  CUland  Coal  cwid  Iron  Co,  v.  Huntley,  25  W.B.  675. 

(bcx.)  C.  A. — CharteT'farty — Freight j^  ratd^Voyage  not  completed, — ^Decision 


Digitized  by 


Google 


QUARTERLY  DIGEST.  I4I 

of  Q.B.  Div.,  Ship  (ix.)>  P-  86,  affirmed. — Metcalfe  v.  Bvitawnia  Ironworks 
Co.,  L.B.  2  Q.B.D.  423 ;  46  L.J.  Q.B.  443;  36  L.T.  451 ;  25  W.B.  720. 
(Ixxi.)  H.  Xi. — Collision— Compulsory  Pilotage. — If  a  collision  is  proved  to 
have  occurred  through  fault  of  a  pilot  compnlsorily  employed,  the  burden 
of  proving  contributory  negligence  of  defendants  lies  on  plaintiff. — 
Clyde  Navigation  Co.  v.  Barclay,  36  L.T.  379. 

(Izxii.)  C.  A. — CnlUsion— Jurisdiction. — Held  that  the  Court  has  jurisdiction 
to  entertain  action  in  rem  against  a  foreign  vessel  by  representatives  of 
person  on  board  a  British  ship  killed  by  collision  on  hjgh  seas,  caused  by 
negligence  of  those  on  board  the  foreign  vessel :  decision  of  Adm.  Div. 
(reported  36  L.T.  445;  26  W.R.  699)  affirmed.— T^  Franconia,  36 
L.T.  640;   25  W.R.  796. 

(Izziii.)  C.  A. — Damage  to  Pier  Abroad — Lex  Loci. — The  liability  of  a  ship- 
owner for  damage  to  a  pier  affixed  to  soil  of  a  foreign  country  is  governed 
by  the  Ux  loci.- The  M.  Moxham,  L.E.  1  P.D.  107;  46  L.J.  P.D.A.  17; 
34  L.T.  559;  24W.E.650. 

(Ixxiv.)  P.  D.  A.  Div. — Equipment — Lien. — A  material-man  having  no  lien 
for  equipment  supplied  to  British  ship,  cannot  enforce  claim  against  ship 
in  hands  of  subsequent  purchaser  with  notice  of  unpaid  claim. — The 
Aneroid,  36  L.T.  448. 

(Ixxv.)  P.  I>.  A.  Div. — Salvage — Jurisdiction.— In  action  for  life  salvage, 
defendant  alleged  that  ship  was  not  at  time  of  such  salvage  stranded,  or 
otherwise  in  distress,  on  the  shore  of  any  sea  or  tidal  river  within  the 
limits  of  the  United  Elingdom,  and  submitted  that  Court  had  no  jurisdio- 
tion:  Held  that  services  were  in  part  rendered  in  British  waters,  and 
demurrer  allowed. — The  Deutschlamd,  25  W.E.  765. 

(Ixxvi.)  C.  A. — Salvage — Liability  of  Cargo. — ^Decision  of  P.D.A.  Div.,  Ship 
(xxiii.),  p.  37,  affirmed.— Oorflro  ex  Schiller,  L.E.  2  P.D.  145  j  36  L.T.  714. 

(Ixxvii.)  P.  D.  A.  Div. — Shares  in  Ship — Fravdulent  Registration — Bond, 
fide  Purchaser. — Fraudulent  registration  of  shares  in  a  ship  by  inter- 
mediate transferee  is  no  defence  to  action  for  possession  by  bond  fide 
purchaser  for  value  without  notice  of  the  fraud. — The  Horlock,  36 
L.T.  622. 

(Ixxviii.)  C.  A.'-WrecTc—Obstruction^-Liahility— 10  ^  11  Yict.,  c.  27,  s.  56.— 
Where  a  wreck  on  which  underwriters  had  paid  as  for  total  loss  caused 
obstruction  to  harbour:  Held  that  the  shipowner,  not  the  under- 
writers, were  liable  to  the  harbour-master  for  expenses  of  removing  the 
wreck. — Plglintfm  v.  Norman,  25  W.E.  656. 

Solioitor  :— 

(xi.)  Ch..  Div.  M.  "R. — Articled  Clerh — Service. — A  clerk  was  articled  to  his 
father :  during  one  year  of  the  service  business  was  practically  suspended 
owing  to  the  father's  ill-health :  Held  that  on  the  expiration  of  the  five 
years  he  might  undergo  his  final  examination,  but  must  enter  into  fresh 
articles  for  a  year  before  being  admitted. — Ex  parte  Feraday,  46  L.J. 
Ch.64. 

(xii.)  Ch..  Div.  V.  C.  H. — Duty  to  Client — Information  Acquired  Profes- 
sionally. — Held  that  a  solicitor  who  had  acted  in  formation  of  a  company 
and  been  discharged  was  competent  to  act  for  a  petitioner  to  wind-up 
the  company .—Ite  Holmes,  25  W.E.  603. 

(xiii.)  Ch.  Div.  V.  C.  B.—Oiftby  Client— Confi/rmation.— Held  thB.t  a  gift 
to  a  solicitor  from  his  client  was  absolutely  void  even  though  confirmed 
by  a  subsequent  deed  prepared  by  an  independent  solicitor. — Morgan  v. 
Minett,  25  W.E.  744. 

(xiv.)  Ch.  Div.  M.  "R.—Lien — Bill  of  Costs.— ^A  solicitor  delivered  bill  of 
costs  in  pending  suits  in  which  he  subsequently,  with  client's  knowledge, 
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incurred  farther  oosts :  client  having  obtained  order  for  taxation  and 
delivery  of  papers^  solicitor  delivered  bill  for  the  farther  costs :  Held 
that  the  order  shoald  be  amended  hj  inserting  both  bills. — Ex  ptxrte 
Jarmaut  L.B.  4  Ch.  D.  835 ;  46  L.J.  Ch.  485. 

(xT.)  C.  A. — Retainer — Journey — Costs — Ratification. — Decision  of  M.  R., 
Solicitor  (viii.),  p.  76,  reversed.— B«  Snell,  36  L.T.  634;  25  W.E.  736. 

Tramway  :— 

(iii.)  Ch.  Div.  M.  "R. — Deposit. — Where  a  company  is  abortive  and  ordered 
to  be  wound-up,  the  Court  cannot  order  the  deposit  to  be  applied  for  the 
benefit  directly  or  indirectly  of  the  shareholders  or  promoters. — Re 
Lowestoft  Tram.  Co.,  46  L.J.  Ch.  393;  36  L.T.  578;  25  W.E.  625. 

Trustee  :— 

(ix.)  Ch.  Div.  F.  J. — Breach  of  Trust — Liahility.— Two  trustees  advanced 
money  to  a  builder  on  mortgage  of  land  which  he  had  purchased  from 
defendant,  one  of  the  trustees :  part  of  the  money  was  applied  by  builder 
in  payment  of  purchase-money  of  the  land  :  Held  that  the  other  trustee 
was  not  entitled  to  a  decree,  that  the  mortgage  securities  should  be 
realised,  and  the  deficiency,  if  any,  should  be  made  good  by  defendant. — 
Butler  V.  Butler,  L.R.  5  Ch.  D.  554. 

(x.)  Ch.  Div.  P.  J. — Misapplication  of  Funds — Liahility. — A  trustee  who 
allows  the  trust  funds  to  bo  under  the  sole  control  of  a  co-trustee  is 
liable  to  make  good  to  the  estate  any  money  misapplied. — Rodha/rd  ▼. 
Cooke,  36  L.T.  604;  25  W.R.  555. 

University  :— 

Q.  B.  Div. — Religious  Tests — Fellowship. — The  Universities  Tests  Act, 
1871,  applies  to  fellowships  of  a  college,  since  substituted  for  a  hall, 
subsisting  at  passing  of  the  Act,  though  the  fellowships  have  been 
founded  subsequently  to  the  substitution :  when  the  governing  body  of 
such  college  refused  to  examine  a  nonconformist  for  a  fellowship  :  Held 
that  mandamus  would  issue. — Reg.  v.  Hertford  College,  Owford,  36  L.T.  769. 

Vendor  and  Purchaser:— 

(xiii.)  C.  A,— Evidence  of  Titl€—S7  §'  38  Vict.,  e,  78.— Under  Vendor  and 
Purchasers  Act,  1874,  s.  9,  the  Court  can  receive  the  same  evidence  as 
to  title  as  would  have  been  receivable  on  a  reference  to  Chambers  in  an 
action  for  specific  performance. — Re  Burroughs  and  Lynns  Coiitract,  36 
L.T.  778;  24  W.E.  520. 

(xiv.)  Ch.  Div.  M.  R. — Specific  Performance — Auctioneer — Conveyance  m 
Parcels. — In  an  action  for  specific  performance :  Held  that  when  the 
deposit  was  of  any  large  amount  the  auctioneer  was  rightly  made  a 
party,  that  a  purchaser  was  entitled  a  tender  of  purchase-money  and 
costs,  to  require  separate  conveyances  of  land  in  parcels,  that  a  vendor 
was  justified,  and  in  absence  of  indemnity  from  purchaser  boond  to  relet 
farms  where  delay  in  completion  of  the  purchase  was  in  prospect. — 
Earl  ofEgmont  v.  Smith,  46  L.J.  Ch.  356. 

(xv.)  P.  C. — Specific  Performance — Coal  Mine — Wrongful  Working. — Defendant 
in  suit  for  specific  performance  for  sale  of  a  coal  mine  had  wrongfully 
worked  the  mine  for  his  own  benefit :  Held  that  plaintiff  was  entitled 
to  compensation  estimated  on  value  of  coal  at  place  where  it  was  sold 
less  cost  of  severance  and  carriage. — Brown  v.  Dibbs,  25  W.R.  776. 

(xvi.)  C.  A. — Specific  Performance — Conditions  of  Sale. — Decision  of  V.  C.  B., 
Vendor  and  Purchaser  (vi.),  p.  77,  affirmed.— Gfal€  v.  Squier,  36  L.T.  682. 

(xvii.)  C.  A. —  Statute  of  Frauds  —  Description  of  Vendor.  —  Held  that  a 
description  of  vendor  not  named  as  a  "  trustee  selling  under  trust  for 
sale  "  was  sufficient  to  satisfy  the  Statute  of  Frauds. — Cattling  v.  King, 
46  L.J.  Ch.  384 ;  36  L.T.  526;  25  W.R.  550. 
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(xviii.)  C.  A. — Use  and  Occupation — Rent. — Decision  of  Q.  B.  Div.,  Yendor  and 
Porchaser  (xii.),  p.  Ill,  afi&rmed. — Metropolitan  RailwoAf  Co.  v.  Defries, 
L.R.  2  Q.B.D.  887 ;  86  L.T.  494. 

Victoria,  Law  of  :— 

(iii.)  P.  C. — Rateahility — Racecourse. — ^The  Victoria  Local  Gtovemment  Act* 
1874,  exempts  from  payment  of  rates  land,  the  property  of  Her  Majesty, 
used  for  public  purposes  :  H^ld  that  this  exemption  did  not  extend  to  a 
land  ased  as  a  racecourse  and  demised  by  the  Crown  to  trustees  of  a 
club  which  had  a  pecuniary  interest  in  the  profits  of  the  land,  and  the 
members  of  which  had  privileges  beyond  the  public  with  regard  to  use 
of  the  land. — Mayor  of  Essendon  v.  Blackwoodf  86  L.T.  625. 

Voluntary  Gift:— 

(ir.)  Ch.  Div.  V.  C.  M. — Donatio  Mortis  Causd — Cheque. — ^A.,  during  his 
last  illness  in  Italy,  gave  to  his  wife  a  cheque  which  was  discounted  by 
her  but  not  presented  in  London  till  after  A.'s  death :  Held  that  she  was 
entitled  to  the  amount  of  the  cheque  out  of  A.'s  estate. — Rolls  v.  Peorce, 
36  L.T.  438. 

Warranty  :— 

(ii.)  Q.  B.  J}, — Aninials — Sale  in  Market — Disease. — Sale  in  market  of 
animals  intended  for  food  implies  representation  that  they  are  not 
Buffering  from  disease,  and  a  condition  of  sale  that  they  are  to  be  taken 
"with  all  faults"  will  not  affect  such  representation. — Wardy.  HobbSf 
L.R  2  Q.B.D.  331;  46  L.J.  Q.B.  473;  36  L.T.  511 ;  25  W.U.  685. 

Water  :— 

(vi.)  C.  A,— Breach  of  Statutory  Duty ^10  Vict.,  c.  17,  s.  42.— Where  plaintiff's 
premises  were  barnt  down  owing  to  insufficient  pressure  in  defendants' 
pipes  :  Held  that  only  remedy  was  the  penalty  imposed  by  Statute,  and 
that  no  action  would  lie. — Atkinson  v.  ^etocastle  and  Gateshead  Water- 
works Co.,  36  L.T.  761 ;  25  W.R.  794. 

Will:- 

(xc.)  Ch.  Div.  V.  C.  M. — Bequest  of  Fund  to  Pay  Debts— Retainer. — 
Testatrix  created  a  fund  for  payment  of  testamentary  expenses  and 
debts,  and  bequeathed  the  surplus  to  W.  No  administration  action 
seemed  probable  :  Held  that  the  trustees  should  retain  the  surplus  for  a 
Tear  from  death  of  testatrix  and  then  pay  it  over  to  W. — Re  Cope's 
Trusts,  36  L.T.  437. 

(xci.)  Ch.  Div.  V.  C.  H. — Charity — Mortmain  Act. — Held  that  tho  operation 
of  tho  Mortmain  Act  is  retrospective  so  as  to  abrogate  the  power  of  a 
corporation  under  a  previous  Special  Act  from  receiving  gifts  of  real 
estate.— LucAni/f  v.  Pridham,  36  L.T.  501 ;  25  W.R.  747. 

(xcii.)  Ch.  Div.  V.  C.  M. — Charity — Premium  for  Lease — An  unpaid 
premium  for  a  lease  is  not  pure  personalty  capable  of  being  bequeathed 
to  charity  :  a  bequest  of  all  personal  estate  which  can  by  law  be  be- 
queathed to  charity  is  specific. — Shep1i£ard  y.  Beetham,  25  W.R.  764. 

(xoiii.)  Ch.  Div.  V.  C.  M. — Construction — Death  without  Issue^ — Devise  of 
real  estate  to  A.  for  life,  remainder  to  A's  husband  for  life,  remainder  to 
A's  children  living  at  death  of  testatrix,  provided  that  shares  of  A.'s 
children  dying  without  iasne  should  go  over  to  survivors  leaving  issue  : 
Held  that  dying  without  issue  meant  so  dying  in  lifetime  of  tenants  for 
life.— Besant  v.  Coaj,  25  W.R.  789. 

(xciv.)  Ch.  Div.  F.  J. — Construction — Direction  to  Pay  Debts. — Testator 
directed  payment  of  his  debts,  "  including  a  debt  of  £300  "  owing  to  his 
daughter  :   only  £150  was  owing  :   Held  that  the  daughter  was  only 
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entitled  to  paymeDt  of  what  was  aotnallj  doe. — WUson  v.  Morley,  36 
L.T.  731;  26  W.B.  690. 

(xcv.)  Ch,  Div.  M.  B. — Comtructum — Election. — S.  having  appointed  certain 
property  by  deeds  not  containing  powers  of  reyocation,  by  her  will  pur- 
ported to  revoke  the  appointments  and  dispose  of  the  property :  Hdd, 
on  the  constmction  of  the  will,  that  certain  persons  clcuming  onder  the 
will  w%re  pnt  to  election :  the  doctrines  of  election  and  compensation  fnUy 
explained.— PtcAr«rsyi2l  v,  Bjodger^  L.B.  5  Gh.  D.  163. 

(xcvi.)  Ch.  Div.  V.  C.  M. — Corwhttcfton— ^guitoble  Estaie. — Testator,  who 
died  in  18^,  gave  real  estate  to  tmstees  in  fee  upon  trust  fc^  the  sole 
benefit  of  his  two  daughters,  with  direction  that  if  either  should  die  and 
leave  no  child,  part  of  the  estate  should  be  sold  and  proceeds  divided  as 
mentioned ;  but  that  if  either  should  have  children,  her  share  should  go 
to  such  children  after  her  death  :  neither  of  the  daughters  had  children : 
Held  that  they  took  as  joint  tenants  in  fee. — Yarrow  v.  KnighiUy,  26 
W.R.  687. 

(xcvii.)  H.  Ii. — Construciion-'Ewpress  Trust — Sta/tute  of  Limitaiions. — Hdi^ 
on  the  construction  of  an  informally -worded  will  made  in  1807,  that  an 
express  trust  for  a  legacy  was  thereby  created  so  as  to  exclude  the 
Statute  of  Limitations,  but  that  no  proceediugs  to  enforce  payment  of 
the  legacy  having  been  taken  till  1872,  the  plaintiffs  outfht  not  to  receive 
more  than  six  years*  interest  on  the  legacy  from  the  filing  of  the  bill. — 
Thompson  v.  Easttvoodj  L.R.  2  App.  216. 

(xoviii.)  Ch.  Div.  V.  C.  3,— Construction — **  Heirs." — Bequest  of  personalty 
to  wife  for  life,  and,  after  her  decease,  "  to  be  divided  amongst  my 
heirs  "  :  Held  that  "  heirs  **  meant  next-of-kin  exclusive  of  wife,  and  that 
the  class  was  to  be  ascertained  at  testator's  aeath. — Be  PeppiWs  Estate, 
Chester  v.  Phillips,  86  L.T.  600. 

(xcix.)  Ch.  Div.  V.  C. .  H. — Construction — Implication. — Held^  on  the  con- 
struction of  a  will,  that  **  descendants  "  meant  "  children,"  and  that  tes- 
tator's wife  did  not  take  by  implication  a  life  interested  in  his  residuaiy 
estSLte.— Ralph  v.  Carrick,  26  W.B.  530. 

(o.)  Ch.  Div.  V.  C.  H. — Construction — Implication. — Gift  of  residue  in 
trust  for  A.  till  21  or  marriage  held  not  to  imply  gift  of  capital  on 
attaining  21  or  marriage. — Re  Hedley*s  Trusts,  25  W.R.  529.^ 

(ci.)  Ch.  Div.  V.  C.  B. — Construction — Implication. — Testator  gave  to  his 
trustees  and  executors  power  to  manage  and  sell  his  real  estate,  and 
directed  them,  under  his  wife's  management,  to  caiTy  on  his  farm  for 
the  maintenance  of  his  family,  and  declared  that,  subject  to  these  pro- 
visions, his  real  and  personal  estate  should  be  held  in  trust  for  his  children 
equally :  Held  that  the  legal  estate  in  the  realty  passed  to  the  trustees 
who  on  wife's  death  could  sell  and  convey. — Cooke  v.  Simpsoru,  46  L.J. 
Ch.  463. 

(cii.)  C.  A. —  Construction — Inconsistency. — Gift  of  personal  estate  to  wife 
absolutely,  subsequent  gift  in  same  will  of  residue  of  personalty  in  trust 
for  children :  Held  that  wife  took  life  interest. — Re  Bagshaw*s  Trusts, 
36  L.T.  747;  25  W.B.  659. 

(ciii.)  H.  Xi. — Construction — Maintenomce — Discretion  of  Trustees. — A  lunatic 
was  absolutely  entitled  to  certain  funds  which  had  been  comprised  in  her 
marriage  settlement :  her  husband  by  his  will  gave  another  fund  to 
trustees  upon  trust  **  in  their  discretion  and  of  their  uncontrollable 
authority  "  to  apply  the  income  for  her  maintenance,  and  subject  to  such 
application  the  fund  and  income  thereof  were  to  fall  into  the  residue : 
Held  that  the  discretion  of  the  trustees  under  the  will  was  absolute. 
—Qishorne  v.   Oisbome,  L.B.  2  App.  300;  36  L.T.  564;  26  W.B.  616. 

(civ.)  Ch.  Div.  V.  C.  'NL.—Consti'uclion — Next  of  Kin,— TestAtor  bequeathed 


Digitized  by 


Google 


QUARTERLY   DIGEST.  I45 

f and  to  his  daughter  for  life,  with  remainder  to  her  next  of  kin  according 
to  statnte,  bnt  in  exclusion  of  any  husband  :  he  also  bequeathed  a  fund 
to  his  son  for  life»  with  remainder  to  his  next  of  kin  according  to  statute : 
Held  that  on  death  of  the  son  his  widow  was  entitled  to  share  with  his 
next  of  kin.— ite  Collins'  Trusts,  36  L.T.  437. 

(cv.)  Ch.  Div.  V.  C.  B. — Constitution. — Next  of  Kin. — Period  of  Distribution 
— Gilt  of  fund  equally  among  testators  four  daughters  and  then  to  their 
issue,  and  after  death  of  last  surviving  daughter,  if  withont  issue,  then 
to  next  of  kin  under  Statute  of  Distribution :  Held  that  on  construction 
of  the  will,  the  next  of  kin  were  a  class  to  be  ascertained  at  the  death  of 
the  surviving  daughter,  not  of  the  testator. — Mortimore  v.  Slater,  25 
W.R.  646. 

(cvi.)  C.  A. — ConstrucHon — Power. — Decision  of  M.B.,  Will  (bdv.),  p.  80, 
affirmed.— jRc  Veales'  TrusU,  36  L.P.  364. 

(cvii.)  Ch.  Div.  V.  C.  H. — Construction'- Precatory  Trust. — Bequest  to  tes- 
tator's wife  *'  for  her  to  do  justice  to  her  hnsband^s  relations,''  but  under 
no  restriction  to  any  stated  property,  but  to  be  at  liberty  to  give  what 
and  to  whom  she  pleased :  Held  not  to  create  a  tmst. — Cole  v.  Hawes, 
46  L.J.  Ch.  488. 

(cviii.)  Ch.  Diy^.  M.  R. — Conntruction — Precatory  Trv^t. — ^Bequest  of  residue 
in  trust  for  such  of  nieces  A.  and  B.  as  should  *'  be  living  at  my  death, 
my  desire  being  that  they  shall  distribute  such  residue  as  they  think  will 
be  most  agreeable  to  my  wishes "  :  Held  that  A.  and  B.  took  benefi- 
cially.—Stead  V.  Mellor,  L.R.  6  Ch.  D.  225 ;  36  L.T.  498 ;  25  W.R.  508. 

{cix.)  C.  A. — Construction — ResidvMry  Beqv£8t — Ejusdem  Oenei-is. — Decision 
of  V.  C.  M.,  Will  (Ixxxii.),  p.  113, affirmed.— JCi»^  v.  George,S6  L.T.  759; 
25  W.R.  638. 
(ex.)  C.  A. — Construction.  —  Residuary  Legatee. —  Realty. — Where  testator 
commenced  his  will  "  As  to  my  estate,"  and  after  specific  devises  and 
bequeats  appointed  A.  and  B.  his  *'  residtuvry  legatees :  *'  Held  that 
realty  not  specifically  disposed  of  passed  to  A.  &  B.  by  the  will. — Hughes 
V.  PHtchardy  25  W.R.  761. 

(cxi.)  Ch.  Div.  P.  J. —  Construction — Specific  Legacy — Ademption. — Subse- 
quently  to  date  of  a  will  containing  a  specific  legacy,  testator  invested 
part  ot  the  mcney  comprised  in  the  legacy  in  the  purchase  of  stock  of 
the  B.  and  E.  Railway,  he  died  possessed  thereof  and  of  other  similar 
stock  :  held  on  the  construction  of  the  will  that  the  stock  so  purchased 
as  aforesaid  passed  by  the  bequest. — Morgan  v.  Thomas,  36  L.T.  689; 
25  W.R.  750. 

(czii.)  Ch.  Div.  M.  B. — Construction — Substitution. — Devise  to  A.  for  life, 
remainder  on  tmst  for  sale  and  to  hold  proceeds  for  **  children  of  F.,  or 
their  issue,  in  equal  shares  per  capita  "  :  there  were  six  children  of  F. ; 
four  died  during  life  of  testHtor,  two  survived  A. :  Held  that  issue  of  the 
deceased  children  of  F.  alive  at  testator's  death  took  by  substitution  the 
shares  of  their  deceased  ancestors  in  equal  shares  as  between  them- 
selves.—/Ze  SibUy's  trusts,  L.R.  5  Ch.  D.  495 ;  46  L.J.  387. 

(cxiii.)  Ch.  Div.  M.  R. — Construction — Technical  Words^"  Seised."-— Qilt 
of  real  estate,  "  of  which  I  may  die  seised : "  testatrix,  at  her  death,  was 
entitled  as  heiress-at-law  of  R.  to  certain  freeholds,  of  which  his  widow  had 
taken  and  retained  wrongful  possession :  Held  that  the  freeholds  did  not 
pass  by  the  wiU.— leoc/i  v.  Jay,  46  L.J.  Ch.  499;  25  W.R.  674. 

(cxiv.)  Ch.  Div.  V.  C,  H. — Conversion. — Gift  of  residue  in  trust  for  wife 
for  life  and  subject  thereto  to  five  persons  equally :  there  was  a  clause 
authorising  trustees  to  allow  monies  to  remain  in  present  state  of  invest- 
ment :  H^ld  that  the  widow  was  not  entitled  to  enjoyment  in  specie  of 
long  annuities.—  Porter  v.  BaddeUy,  L.R.  5  Ch.  D.  542. 


Digitized  by 


Google 


146  QUARTERLY  DIGEST. 

V  (c^^*)  CJh.   Div.   V.  C.  H. — Conversion. — ^Testatrix  devised  her  readoary 

*^  real  estate  subject  to  a  term  for  raising  money  npon  certain  trusts : 

'  "^  .  these  trusts  haring  failed,  Held  that  the  residuary  devisee  took  the 

fund  as  personalty. — Be  Newbery's  TrustSy  25  W.E.  747. 

•  (crvi.)  eh.  Div.  V.  C.  M. — E?«chVm.— -Testator  devised  realty  on  trust  for 

^  Bale  and  gave  proceeds  on  his  widow's  death  as  to  one  moiety  to  his  son 

absolutely,  and  a^  to  other  moiety  to  him  absolutely  if  be  should  not  have 

become  bankrupt :  the  realty  waa  not  sold :  son  died  in  the  widow's  lifetime, 

^  having  by  his  will  elected  to  take  the  realty  unconverted :  Held  that  he 

was  capable  of  so  electing. — Meek  v.  Devenish,  25  W.R.  688. 

(cxvii.)  Ch.  Div.  M.  "R. — Executory  Gift  to. — Held  that  presumption  that 
legacy  to  P.  named  executor,  who  disclaimed,  was  given  to  him  as  executor 
was  rebutted  by  its  bf-ing  payable  after  death  of  tenant  for  life. — Re 
Reeve's  Trusts^  L.R.  4  Ch.  D.  841 ;  46  L.J.  Ch.  412 ;  25  W.R.  628. 

(cxviii.)  Ch.  Div.  V.  C.  TilL.— Express  Trust^Tenant  in  Tail — Recovery.— 
Devise  to  A.  in  tail,  upon  **  special  trust  and  confidence  "  that  A.,  if  ho 
should  have  no  issue,  would  do  nothing  to  defeat  subsequent  limitations, 
with  remainder  over  :  Held  that  right  to  suffer  recovery  was  incident  to 
estate  tail  and  not  destroyed  by  the  trust. — Daxckins  ▼.  Lard  Penrhyn, 
3G  L.T.  G80. 

(cxix.)  Ch.  Div.  M.  "R, — Mainttuance. — Testator  bequeathed  a  fund  to  his 
infant  grandson  when  he  should  attain  25  years,  and  provided  that  a 
sum  n6t  exceeding  £200  a  year  might  be  appUed  for  his  maintenance : 
Held  that  the  presumption  that  the  infant  was  entitled  to  the  interest 
was  rebutted  by  the  sum  fixed  for  maintenance,  and  that  the  Court  could 
not  increase  the  amount  to  be  allowed. — Ma/y  v.  Potter,  25  W.R.  607. 

(cxx.)  C.  A. — 3fisde8crtption. — Devise  of  six  named  meadows,  to  testator's  son 
for  life,  remainder  as  he  should  appoint :  the  son  by  his  will  appointed  "  all 
that  part  and  parts  of  the  property  comprised  in  and  devised  by  the  here- 
inbefore-recited will  of  my  late  father  as  is  and  are  therein  described  as," 
&c. :  the  description  omitted  two  of  the  meadows ;  Held  that  the  omitted 
meadows  passed. — Travers  v.  Blundell,  36  L.T.  341. 

(cxxi.)  Ch.  Div.  V;  C.  H. — Misdescription. — Devise  of  freeholds  at  M.  • 
testator  had  no  freeholds  at  M.,  but  had  freeholds  at  R.  which  M.  ad. 
joined,  and  in  which  parish  M.  was  situate :  Held  that  the  property  at 
R.  descended  to  the  heir-at-law. — Barber  v.  Wood,  L.R.  4  Ch.  D.  885  ; 
36  L.T.  373. 

(cxxii.)  C.  A. — Release  of  Debt — Bequest  to  member  of  firm  of  debts  due 
from  him  does  not  release  debts  of  firm. — Ex  parte  Kirk,  Be  Rennet  ^ 
Glave,  36  L.T.  431 ;  25  W.R.  598. 

(oxxiii.)  Ch.  Div.  V.  C.  "NL.—ReUase  of  Debts. — Bequest  of  debt«  "now 
owing  "  does  not  release  from  debts  incurred  subsequently  to  date  of  the 
will— Everett  v.  Everett,  25  W.R.  765. 

(cxxiv.)  P.  D.  A.  Div. — Bevocation. — Deceased  executed  a  will  in  1858,  dis- 
posing of  all  her  property.  In  1860  she  made  another  will,  beginning, 
**  This  is  the  last  will,*'  etc.,  varying  and  repeating  certain  bequests  given 
in  first  will,  but  containing  no  residuary  or  revocatory  clauses:  Hdd 
that  the  first  will  was  revoked. — Dempsey  v.  Lawson,  L.R.  2  P.D.  98 ;  46 
L.J.  P.D. A.  23;  36  L.T.  515;  25  W.R.  629. 

(cxxv.)  Ch.  Div.  V.  C.  Td,—Void  Tmst.— Testator  gave  a  sum  to  trustees  on 
trust  to  keep  in  repair  tombstones,  and  to  apply  the  residue  as  directed 
by  his  will :  Held  that  the  tmst  being  void  the  whole  amount  most  be 
applied  as  directed  as  to  the  residue. — Be  Williams,  25  W.R.  689. 
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